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1 2  Georgii  Regis.     In  B.  R. 


Sir  Robert  Raymond  Knt.  Lord  Chief  Jufiice. 

Sir  Littleton  Powys,  Knt. 

Sir  John  Fortefcue  Aland,  Knt. 

James  Reynolds  E/q. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Qcment  Wearg^  Knt.  Solicitor  General. 


Ijuftices. 


Dominus  Rex  verf.  Williams  Major'  de  Heldone, 

THE  defendant  was  elefted  a  corporator  eight  years  ago,  ^^here  there  if 
and  an  entry  was  made  in  the  corporation  books  of  his  an  entry  of  ad- 
taking  the  oath  of  office,  and  the  oaths  of  allegiance  and  fu-  miniftring«athf, 
premacy :  it  was  now  moved  for  an  information  in  nature  of  a  jccem'"profcctt- 
^tt0  fc;arr/7/i/.9  upon  the  affidavit  of  the  town  clerk,  who  fwore,  uon  if  the  faft 
that  he  did  not  admlnifter  the  oath  of  allegiance,  though  he  ***  ^^^^' 
made  the  entry  in  the  manner  it  appeared  to  be.     But  the  court 
would  do  nothing  in  it,  after  fo  long  an  acquiefcence ;  and  faid  it 
would  be  of  dangerous  confcquence,  to  allow  a  town  clerk  to 
difquaiify  members  i)y  his  own  oath,  contrary  to  the  record  {!)• 


(l)  Rex  V.  Majfor  and  Burg^JJt:  of  Malmjburj^  8  M^d,  55.  S.  P. 


Vol.  n,  B 


678  Hilary  Term  12  Gco^ 


Dominus  Rex  w/.  Allington,  Recorder  of  Hertford. 

If  a  juftice  con.  T^  ^  ^  ^  ^  being  affidavit  made,  that  no  fummons  was  had 
jias  without  J.  in  the  cafe  of  the  King  and  Venahlesj  tlie  court  granted  an 
IbSigoTninfor!  inforniation  againft  the  jufticc  who  made  the  convi£lion  (i). 

matiofi.  

L.  Raym.  1407.  "' 

fscff^S*  ^*^  ^''^^  ^'*  ^'  ^Ky^^^'t  ^^'    removal  without  fammomng  the 

353.  No.  28*1.     238.  S,  R.  for  iigning  an  order  of    party.     Ante  46. 

S.C. 

Cafe  of  the  Prifon  of  tlie  King's  Bench. 

Rules  of  the  'TT^  ^  ^  prifon  being  in  a  ruinous  condition,  and  the  late  ralnt 
jirifon  iniargcd  J|_  having  broke  in,  there  was  an  order  made  for  the  pro- 
^"  ^^ii\  "'  prietors  to  attend  the  court ;  and  upon  their  attendance  the  court 
^as  n^QygjI  to  enlarge  the  rules  of  the  prifon,  fo  as  to  take  in 
the  Marpalfea^  that  the  prifoncrs  might  be  removed  thither. 
But  the  court  would  do  nothing  in  it,  till  there  was  an  under- 
taking by  rule  of  court  to  put  the  prifon  in  repair,  which  they 
faid  the  proprietors  were  obliged  to  do,  upon  pain  of  forfeiting 
their  right.  Whereupon  the  proprietors  fubmitted  to  a  rule, 
and  the  rules  were  enlarged  accordingly. 


(i)  Vtde  two  rules  for  afcer-     King's   Bench    Prifon,    E^Jl,  30 
taining  the    boundaries    of   the     Qcq,  3.  3  Term  Rep,  583. 

Between  the  Parifhcs  of  Klnvcr  and  Stone  in  com*  Stafford. 


warren  ii  a  fet-    \J    poor  pcrfon  rcntcd  a  coney  wairen  and  a  cottage  upon  it 


Renting  a  coney  T  T  P  O  N  a  fpccial  order  of  fcflions,  it  was  ftatcd,  that  a 

warren  i*       ' 
tiement. 


Sa*lk!^'ci6.  ^^  10 L  per  cinn,  which  the  judiccs  were  of  opinion  did  not  gain 

2  Srir.  Ca.  p.  him  a  ftttlcnicnt  within  the  flatute  of  Car.  2.  Sal  per  curiam^ 
1I4-.  No.  109.  A  mill  lias  been  held  to  be  a  tenement  within  that  ftatute,  and 
wl^y  not  this?  It  is  his  ability  to  pay  10/.  per  ann.  iiiat  is  tlie 
foiuulation  of  the  fcttlcmcnt,  and  whether  he  pays  it  for  a  honfc 
for  habitation,  or  for  a  warren  which  brings  him  in- a  profit,  ii 
not  material :  the  order  of  fefiions  mud  be  quaflicd  (i.) 


(i)  Fux  v.  PiddUtretMJc,  3  Tarn  Rep.  772.  S.  P. 

I 


Hilary  Term  12  Geo.  678 


Harrifon  verf.  Wmchcombe. 

T  RANGE  moved  for  leave  to  plead  non  affumpftU  and  ncn  piet  doublik 
affum^t  infra  fex  anmSf  and  cited  Folhes  v.  Smith  in  C,  B. 

Mich.  1 2  Geo.  where  there  was  the  like  rule  \  and  in  tlie  princi- 

pal  cafe  it  was  ordered  accordingljr* 

Mich.  13  Geo.  Briftow  v.  Woodward  granted  again  on  my  mo« 
tion.     Eodem  termino  Toephen  r.  Elking  the  fame  rule  (i  )• 


S 


(i)    De  Cofta  V.  Carteret,  poft.  Whtlpdaltv,  Atktnfin^  Fmrt,  ^77. 

f  89.       Kiug   V.   BofiveU^    Barnes  U  contra.    Forte/cut  J.  dijjtntievte. 

329.  ace.     Adm.  Gamett  v.  Har^  Et  ^vidt  Baker  v.  Wejihrook^  f>o/lm 

rijorst     ib,     348.        StrithiXrft     v.  949. 
Craime^     2    ^/ari.    723.       But 

Domlnus  Rex  verf.  Buck.  £  ^79  ] 

o  7*22 -4  iVGJ&  moved  to  quafli  an  indiament  for  killing  a  ^°***^"][?,ij  *'** 
*^  harC)    this  not  being  a  matter   indiftable^    the    ftatute  of  hare.*"      "**  * 
5  Ann.  c.  14.  appointing  a  fummary  proceeding  before  juflices  1  Sefl.  Ca.  p. 
of  the  peace  5  and  cited  Rex  \.  James^  Trin.  i  Geo,  where  an  370-  No.  295. 
indi£ime:it  for  keeping  an  alehoufe  was  quaflied,  becaufe  the 
flatute  3  Car.  i.  r.  3.  had  direfted  a  particular  remedy.     Etper 
guriam^  The  indictment  muft  be  qualhcd. 


Parker  verf.  Stanton. 

TO  the  Jcire  facias  quare  exccutio  non  upon  a  writ  of  error,  plaice tn error, 
the  plaintiff  in  error  pleaded,  that  the  damages  recovered  L.Raym.  mi4* 
U'crc  levied  upon  z  fieri  facias.  And  Strange  moved  to  fet  afidc 
tliis  plea,  faying  it  was  never  the  intent  of  the  court  to  give  the 
party  a  liberty  to  plead  to  it,  when  it  was  only  a  method  ufed  to 
bring  in  the  party  to  aflign  his  errors ;  and  that  if  this  was  to  be 
once  allowed,  it  would  be  done  in  all  cafes,  and  be  an  efFe£t ual 
method  to  get  one  term  extraordinary  upon  every  writ  of  error, 
by  obliging  the  party  to  go  to  trial  upon  an  iffue  to  the  fcire 
fticias^  whilft  the  writ  of  error  ftood  ftill  for  want  of  an  ailign- 
mcnt  of  errors.  And  he  cited  Elmrs  v.  Martin  in  B.  R.  Hit. 
10  Geo.  where  a  plea  of  payment  (which  is  the  fame  in  rciilbi\ 
with  the  prefent  cafe)  was  fet  afi^le.  The  Cliief  Juftice  at  firft 
made  a  difficulty  of  fetting  afide  this  plea,  becaufe  it  might  be 
true,  and  then  why  ihould  the  party  be  brought  in  to  fhew  caufe 

B  a  why 
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why  there  fliould  not  be  execution,  when  it  has  been  had  at 
iready.  But  the  other  Judges  made  no  difficulty  of  fetting  it 
afide,  on  account  of  the  apparent  delay  that  it  would  introduce* 
And  if  execution  has  been  had,  the  defendant  may  go  on  with 
his  writ  of  error  to  obtain  a  reftitution.  So  after  great  debate 
the  plea  was  fet  aGde.  And  in  the  debate  of  this  cafe  it  was 
faid  by  the  court,  and  the  fecondary,  that  if  iffue  had  been 
joined  on  this  plea,  and  it  had  been  found  for  the  defendant  in 
error,  he  might  have  taken  out  execution,  but  could  not  non  pros. 
the  writ  of  error,  till  after  a  rule  to  afiign  errors  ( 1  )• 

In/frHmntum  After  this  erroTS  were  afligned ;  and  when  the  caufe  came  on 

enough  u"       ^^  ^  argued,  it  appeared  to  be  an  action  of  trover  pro  duoBus 

trover.  inftrumttitu  ligfjeis^  Atiglicejlands.     And  it  was  obje£led  by  Fa^ 

I^>ft.  809.  zaherley^  who  cited  Cro.  El^Zi^j.      i  Lev*  48.     5//\  327.  that 

there  was  a  proper  Latin  word  for  Jlands^  and  therefore  inftru^ 

mentum  ligtteum^  which  would  fcrve  for  any  thing  made  of  wood, 

was  too  general :  but  the  court  held  it  well  enough,  and*  the 

judgment  was  affirmed. 


[  680  ]  Wclfti  verf.  Craig. 

Debt  lies  not      T^  E  B  T  upon  two  promiflory  notes  and  a  muUuituf.     And 

«pon  a  promiOb-   \  J  on* demurrer  to  the  declaration,  I  objefted,  tluit  an  aftlon 

'^•^**?'  of  debt  would  not  lie  :  that  before  the  ftatifte  no  aclioii  at  alT  Tar 

•  Mod.  373*  \  I  e>   11  \  !•«  'It' 

$.  C.  upon  the  note,  as  a  note,  \^alk.   129.)  nor  did  an  imubttattis 

ajfumpfu  lie  on  a  bill  of  exchange  ( i ).     And  the  only  remedy 

given  upon  the  note  by  the  ftatute,  is  the  fame  that  was  before 

on  aa  inland  bill  of  exchange.     And  of  this  opinion  was  the 

court,  and  pronounced  judgment  for  the  defendant  (2).     But 

tlien  it  was  obfcr\'ed  by  Serjeant  J.  Comyns  for  the  plantiiT,  that 

tliere  was  one  good  count  upon  the  mutuatus^  and  the  demurrer 

was  to  the  whole.     Whereupon  judgment  was  given  for  the 

plaintifF,  which  I  believe  it  will  be  difficult  for  him  to  enter,  fo 

dS  to  maintain  it. 


(l)  Hoilg*s  V.    Ste'ward,    Salt.  (2)    ^art   et   luh   Br.ylcy.   M 

125.    ace.      K.JJibonvcr  v.  Tims,     i?///^  46.  and  the  note. 
B.  R,  E,  2Z  G.  ^.itnfra. 
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was  to  enter  into  a  rule  for  cofts.  The  court  granted  the  laft 
part,  but  as  to  the  cofts  they  faid  it  was  never  done,  but  where 
it  appeared  the  party  was  vexatious,  or  had  ru!i  the  defendant  to 
a  great  ex  pence,  which  was  Lord  Goniugjhfs  cafe,  who  came 
for  a  trial  at  bar  on  his  new  ejeSment,  after  the  former  caufe 
was  ready  for  the  bar,  which  was  a  matter  of  mere  favour,  in 
which  they  might  make  their  own  terms. 


-^  Dobs  verf.  Ednionds^ 

Ntzfiomdtf  TT*  HE  plaintiff  declared  in  trefpafs  with  a  quod  cum^  and 
tum't^-'x'  i?^  •"  ^^^^  went  on  t:o  another  trefpafs,  which  wag  introduced 
ct.*  ^r/  ^^  with  a  ftfcnon  de  to  qitod^  lie.  The  verdift  was  pto  que/  as  to 
L  Raym.  1413.  the  laft  part,  and  pro  def*  as  to  the  trefpafs  under  the  quod  cum^ 

And  it  was  moved  in  arrefl;  of  judgment,  that  the  whole  was 

^Show.  »95.     j^^^  recital.    Scd per  curiam^  We  muft  not  extend  that  exception, 

'^     ^^  *    which  has  gone  far  enough  already:  the  latter  part  is  by  way  of 

jiiofitiTe  charge,  and  the  finding  of  the  jury  has  cured  it  as  to  the 

firft.    The  plaintiff  muft  have  judgment. 

White  verfus  Cleaver. 

Wkerea  piet  is  TX  EBT  upon  a  bond  conditioned  to  indemnify  the  plaintiff, 
general  quod  |  J  Thc  defendant  upon  oyer  pleaded  generally,  quoa  wdefvp* 
^^'u^m'S^'  ^^^  confervavity  without  (hewing  how.  And  on  a  general  de- 
W  (hewn  for  murrcr  it  was  agreed  the  plea  was  ill  before  the  aft  for  amend- 
eiufcthatidocs  ment  of  the  law,  for  that  no  iffue  could  be  joined  upon  it. 
B^u\i*/u^odon  ^  ^''^-  165.  Hob.  296.  2  Co.  4.  2  Cro.  363.  503.  634. 
general  ccmiiT-  But  then  it  was  objcfted,  that  this  fhould  have  been  ihewn  for 
^f •  caufe  of  demurrer.     And  of  tliat  opinion  was  the  court,  for  thc 

%liS^^*  fubftance  is  the  faving  harmlefs,  and  how  that  was  done,  is  but 

%  Lev.  194.  matter  of  form  ;  fo  the  plaintiff  prayed  leave  to  difcontinue  upon 
?^3«'  payment  of  cofts,  which  was  granted  accordingly. 

Pprtman  verf»  Carpe. 
^.  ,     r  t'\  H E  plaintiff  brou;];ht  an  aflion  of  debt  upon  a  bond  as 

^Iwrc  cxccuUir       ■  »  .  ^  ,  /•  ,.  .         , 

•niu^ declare  at       JL      exccutof,  and  upon  oyer  it  appeared  to  be  conditioned^ 

wtuior,  he      «  that  the  defendant  fliould  not  hunt  in  any  of  the  laiuls  of  the 

LIiaJJ^"^4°f3'  "  tcftator,"  and  in  the  replication,  a  breach  was  afii^ned  bjr  a 

•Sttd  in 'Andrews  hunting  in  the  time  of  tin;  executory  and  a  verdict  for  the  de- 

i^l*     '  e'       fcndanl. 

And 
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And  now  Serjeant  Chappie  moved  for  cods,  bccaufc  the  hunt- 
ing, which  was  the  caufc  of  a£kion,  arofc  in  tlic  time  of  the  ex- 
ecutor, and  was  matter  within  his  knowledge.  6  Mod.  91.  i8i« 
I  Fent.  92.  Sed per  curiam^  The  cafes  arc  only  where  he  needed  ^^l^^^^* 
not  declare  as  executor ;  and  fo  was  B^iUer  v.  Delander^  Trin.  j^/p.  ^5"* 
X  Geo.  in  B.  R.  But  here  the  bond  was  the  caufe  of  aftion, 
and  he  was  obliged  to  declare  as  executor ;  and  therefore  they 
iienied  cods. 

Lady  Cafs  ver/us  Tide. 

ER  R  O  R  of  a  judgment  in  C.  B.  in  ejeament  on  four  de-  ^*  ««'• 
mifes  of  a  different  commencement  and  continuance :  ver- 
dASt  for  the  plaintiff  againft  two  defendants  only  as  to  one  third 
part  of  28  acres  of  meadow ;  and  as  to  the  reft  of  the  premiffeSt 
and  all  the  other  defendants.  Not  guilty  :  upon  which  there  is 
judgment,  that  the  phintiff  ihouJd  recover  termitjum  fuum  prad* 
de  et  in  prdd^  una  tertia  parte  prsd^  28  acrarum  prati  againlt  the 
two  defendants  who  are  found  guilty,  and  that  the  acquitted  de- 
fendants (hall  recover  7/.  cofts* 

Upon  this  judgment  the  two  defendants,  who  were  found 
guilty  as  to  part,  bring  a  writ  of  error,  and  afCgn  the  general 
«Tors.  And  Strange  pro  quer*  in  error e  objefted,  that  the  ver- 
dMOi  and  judgment  are  uncertain. 

1 .  For  that  the  plaintiff  declares  on  four  feveral  demifes  of  a- 
different  commencement  and  continuance,  and  ytt  the  judgment 
is  only  to  recover  terminum  fuum  prad*  in  the  fingular  number, 
without  determining  which  of  the  terms  he  (hall  recover.  HiL 
4  Geo^  B,  R,  Hod/on  v.  BaMoufe :  the  writ  of  error  was  de  qtia^ 
dam  tranf.  et  tjeclion^ Jirma  iullead  olfirmarum^  there  being  two 
demifes :  and  quafhcd* 

2.  It  is  impofTible  for  the  fherifF  upon  this  judgment  to  know 

what  he  is  10  deliver  poflelFion  of,  for  there  are  four  demifes  of      [  683  ^ 

four  different  28  acres  of  meadow,  and  whether  the  plaintiff  is 

to  have  thofe  which  A.  dcmifed,  or  ihofe  which  B.  or  C.  or  D. 

demifed,  is  uncertain;  it  fhould  have  been  to  recover  the  28 

acres  of  meadow  which  the  firft,  or  fecond,  or  third,  or  fourth 

JefTor  demifed.      i  Booli  of  Judgments  74.     2  Ditto  119.     2  RolU 

Ahr,  694.      I  Roll.  Ahr.  779.     by  this  vcrdidt  no  body  can  fay 

which  of  the  leffors  title  is  eftablifhed,  nor  can  either  of  them 

bring  an  aclion  upon  it  for  the  mefne  profits. 

Whitalter  Serjeant  contra  did  not  offer  to  anfwcr  the  objec- 
tions, but  faid  they  would  try  below  and  get  it  fet  right :  at 
prcfent  be  took  an  exception  to  the  writ  of  error,  that  it  wa«j 

B  4  only 
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Variance.  only  to  remove  a  record  of  an  ejcftment  between  the  plaiiUiff 
and  the  two  defendants  who  are  found  guilty ;  whereas  it  ap^ 
pears  by  the  record,  that  there  were  eleven  other  defendants 
to  the  fuit :  and  though  the  writ  can  be  brought  only  by  thefc 
two  ad  grave  damnum  of  themfelves,,  yet  the  fuit  muft  be  de- 
fcribed  as  it  really  was.  Et  per  curiam^  So  it  (hould,  and  the  cafe 
U)  Co.  Ca.  of  of  Cook  and  The  Dut chefs  of  HamilUn  \a)  was  cited  ( I ).  Then 
Fric.  10.  Strange  infiftcd,  that  it  was  amendable  by  the  late  aft  (2) ;  and  o£ 

that  opinion  was  the  court,  fo  the  writ  of  error  was  amended. 
And  as  to  the  objcflions  to  the  judgment,  it  was  adjourned,  ta 
give  the  defendant  in  error  an  opportunity  to  fet  it  right  if  he 
coul4* 

(1)  Briwerv.Tumer^ante  z^z,         .(*)  5  Geo.  i.  c.  13.     Atkins  v^ 
and  the  cafes  there  cited.  Paiee,  2  Ld»  Raym,  15  32.  contra* 

Dent  ycrf.  Lingood. 

How  the  entry    fT^  H  ^  defendant  in  error  pleaded  a  releafe  of  errors,  which 
'Ihaii  be  where  a     ]^     was  ifound  for  kim ;  and  the  court  ordered  the  entry  to 
iffoMcU^  *"*^  be,  that  the  plaintiflF  (hould  be  barred  of  his  writ  of  error,  not 
quod  afirmetur  ( I ). 

(l)  Cunningham  y.Houfon 9  ante  izj.  S.P.     f^ide  ^fo  Davenantr. 
Raftor,  2  Ld.  Raym.  1046. 

Between  the  Pariihes  of  Weftham  and  ChiddingftoQe. 

Woman'8  fettle-  1  T  was  ftated,  that  a  fingle  woman  fettled  at  C.  was  marrie4 
ment  before  J[  to  a  man  who  is  fmce  dead,  but  his  fcttlement  did  not  ap^ 
SSns^ff  huf-     pear  :  Et  per  curiam^  Her  fettlement  before  marriage  (lands  (i  )• 

band  has  no  fet*  ^      „         ^^ 

tlement.  Fcl.  288.  a  Bott  97.  pi.  133.  S.  C.  Mich.  1  Get,  int.parocb.  Dunjkvjill  and  Vpottry^ 
1  Sefl;  Caf.  80.  S.  C.    hcldfolikewifc.    Seff.  Caf.  104.  S.  P. 


(l)  Rfg'  V.  lyUJhrou^h  Gretn^  Nortr^ii^  Burr.  S.  C.  122.  Rex 
Fol.  249.  Shadwell  y.  St.  John's  v.  St.Botolph  Bijhofsgate,  ib.  367. 
Wapping,    Ai(dr.    ^oj.       Rex   v.     S.  P. 

Hughes  vcrf.  Alvarez. 

IN  an  aftion  upon  the  cafe  upon  two  proniifes,  there  wa$ 
judgment  for  the  plaintifFas  to  the  firft  promife,  and  as  to 
arRaym.1409.  the  fccond  a  nolle  prcf  A  writ  of  inquiry  is  taken  out  to  inquire 
Cited  by  An-  -what  damages  the  plaintiff  had  fuftained  oc^aftonc  pramijforum^ 
''"^*  ^'*  and  upon  the  return  of  this  it  was  moved  to  amend  the  writ,  and 

make  it  occafwnc  non  perfprmntionis  pr^ed*  prima  promiffionis  :  ani 
upon  the  authority  of  Baker  v.  Camhcll^  Paf  4  Ann.  in  B.  Ri, 
the  writ  was  amended  in  this  cafe,  the  record  of  the  Judgment 
ly  ijefauk  being  a  v/arrant  to  amend  by.  -         ' 
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Haywys  vtrj^  Savage. 

A  Special  capias  by  original  wa»  taken  out  returnable  crajlino  Vpon  a  (peclai 
antmaruniy  and  for  want  of  a  plea  to  enter  before  the  ^'P'**  ^y  origi- 
cfloin  day  of  Hilary  term  judgment  was  figned  the  19th  of  Ja^  "„*{  ^ij'^Jorb^ 
ftuaryj   which  was  now  moved  to  be  fct  afide.     And  it  was  obliged  to  plead 
iigreedy  that  if  this  had  been  by  bill,  the  defendant  would  not  ^*^"«'  ^»n 
have  been  obliged  to  plead  till  within  Hilary  term.     But  I  in-  ^,*  coianxm 
fifted,  that  it  being  a  fpccial  capias^  wherein  the  whole  cafe  was  Tid.Pcac.K.B, 
fct  out  at  large,  it  made  it  more  rcafonable,  than  where  there  is  *'^3* 
only  a  common  capias  de  placito  tranfgrejjionis.     And  it  has  been 
always  taken  to  be  for  the  expedition  oi  the  plaintiflp,  to  fue  out 
^efe  rpeci;il  writs :  whe/eas  if  this  judgment  be  fct  afide^  it  will 
be  putting  them  upon  the  fame  foot  with  a  common  latitat.     The 
iz€t  and  pradice  was  certainly  oq  my  (ide,  but  tl^  ^ourt^  out  of 
a  difindination  to  favour  proceedings  by  original,  would  not  al* 
low  there  was  any  difFerehcc>  biit  fet  afide  the  judgment:  fo 
that  now  there  is  no  advantage  in  taking  out  a  fpecial  capias^  am| 
therefore  i  fuppofc  it  will  be  difcontiuup4» 


Helbut  verf.  Held. 

ERROR  of  a  judgment  in  C.  B.  after  verdlft  for  jthe  NoenwtoU 
plaintiflf.     And  it  was  afligned  for  error,    that  Edward  jfSfre^^ 
RicAifTf  who  was  fwom  as  ^  juror  returned  upon  the  principal  L.lUyin.  1414. 
pannei,  was  never  returned  by  the  (heriff*}  and  al(b  that  there 
■was  diminution  in  the  record,  for  want  of  the  venire  facias  and 
habeas  corpora.     And  to  this  in  tiullo  efl  erratum  w^as  pleaded. 

Parker  pro  quer*  in  errore  obje£led,  that  in  nullo  ejl  erratum    r  53^  1 
was  a  confeflion  of  the  errors  aifigned,  and  then  no  doubt  but 
that  in  point  of  law  the  fwearing  a  perfon  upon  the  jury,  who 
was  never  returned  by  the  fheriff,  will  make  fijch  an  error  in  the 
proceedings,  as  will  overthrow  the  judgment.     5  Co.  42» 

Strange  contra.  I  admit  that  where  a  matter  of  faft  properly  Where  t  fad 
^ignablc  is  afligned  for  error,  //;  nullo  ejl  erratum  will  be  a  con-  ^l^J^  «ffifn» 
fcifion  -,  but  where  the  matter  alleged  is  pot  by  law  aflignable,  affigned  fti  mtU^ 
there  in  nullo  eft  erratum  is  a  demuri^er  in  law ;  it  is  infilling  the  'fi  trratum  %%  a 

confeffion  of  th« 
. . ha  (I).    But 

where  it  if  not 

(1)  Vide  Hopkins  V,    ^^ggl^l^     ^ac.  $21.    2  Roll.  Rep,  :;$.    7«ii.  <<>*  "  is  a  de- 
«#r/^,      Z    Lev,    S^'      ^^^'^'     il'      33i-§.  C.       Telv.  ^Z.      G/if   V.  ^f "" "» **^ 

(2)  Hudjon  V.  Banks t  Cro.  Jae,     Grein^   J  IfV*  3 11. 


18.  S.  F.     Haydon  v.  Minn,  Cro. 


party 
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party  hat  no  right  to  aflign  fuch  a  matter  for  error,  and  that 
therefore  the  defendant  ought  not  to  be  drawn  into  an  inquiry 
about  the  truth  of  it.     And  I  take  it  the  error  here  alleged  is 
not  aflignable,  as  being  contrary  to  the  record :  for  after  the 
joinder  in  iflue,  the  record  goes  on  to  the  award  of  a  venire  facias 
returnable  at  fuch  a  day,  ad  quern  diem  fays  the  xtcoxA^  juraia  inter 
partes  prad*  ponitur  in  rtfpeBu  till  the  next  term,  nift  prius  the 
Chief  Juftice  comes  to  Guildhall:  at  which  time  he  comes,  et 
jurat$res  unde  infra  fit  7:ientio  exaSli  unus  ecrum^  (that  is,  one  of 
thofe  returned  by  the  fherilF)  viz.  Edwardus  Richier  veti  et  in 
Juratam  illam  juratus  exiflit :  fo  that  the  record  exprcfsly  fays, 
that  the  Edward  Richier  who  was  fworn,  was  one  of  them  that 
was  returned  by  the  fhcriff ;  and  therefore  the  error  afligned  is 
contrary  to  the  record :  and  that  fuch  an  error  is  not  aflignablej 
I  rely  on  i  RolL  Abr.  758.  ^/.  8.     If  A.  B.  is  fworn  upon  the 
principal  pannel,  and  another  of  the  fame  name  is  fworn  upon 
the  tales  J  it  (hall  not  be  afligned  fot  error,  that  the  A.  B.  firll 
fworn  and  A.  J?,  the  tales  man  were  one  and  the  fame  perfon, 
fb  as  to  make  it  a  trial  by  eleven  jurors  only;  for  that  this  (fays 
the  book)  is  contrary  to  the  record,  which  fays  that  they  who 
were  fworn  upon  the  tales  were  alii  de  circumfiantihus :  he  could 
not  be  idem  confiftently  with  the  record,  which  fays  that  he  was 
alius :  and  therefore  fuch  an  averment,  contrary  to  the  record,  is 
pot  to  be  admitted* 

As  to  the  diminution  alleged,  I  (hall  make  no  difficulty  after  a 
yerdi£^9  of  admitting  even  that  there  are  no  fuch  writs  at  all. 

Et  per  curiam f  The  cafe  in  RoJle  is  exaAly  in  point,  and  ac« 
cording  to  the  reafon  of  the  law  in  other  cafes ;  therefore  thQ 
judgment  mufl  be  affirpied, 

[  686  J  Dominus  Rex  ve/f  Popplewell. 

LVf^Sbe  /CONVICTION  for  profane  curfing  and  fwcaring  was 
paths  muft  be  \jl  quafhed,  for  want  of  the  particular  os^ths  and  curfes  being 
'^'l*^^"^^        fctout  (i). 


356.  No.  xS3 


(l)  Rex  V.  Sfarllng^  ante  497*  S,  P, 

Anonymous, 

tochui!^war-  OT RANGE  moved  for  a  mandamus  to  be  direfied  to  the 
dens  to  ciii  a  ^  cliurcli-wardens  of  St.  Botolph  BifhopsgatCy  commanding  them 
Ihulchwardciw    ^^  ^"^^  **  vcllry  in  Eajlir  week,  for  (he  elcdipn  of  glmrchwardens ; 
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bat  the  court  rcfufcd  it,  faying  there  was  «o  inftance  of  fuch  a 
mandamui,  and  they  could  not  take  notice  who  had  a  right  to 
cJl  the  vcftry,  and  confcqucntly  did  not  know  to  whom  it  fliould 
l)cdireaed(i)- 


(i)  Mandamus  to  church  war-     Churcbwanlens  of  St.  Peters  Tbtt^ 
^m  'o  make  a  rate  for  repairs  of  /or J,  5  Tern;  Rep,  36^. 
apariih  church  denied.     Rex  v. 


Dominus  Rex  verf.  Betts  et  alP. 

TO  a  fare  facias  on  the  crown  fide  upon  a  recognizance  for  Awenament  m 
keepinj  the  peace,  the  defendant  as  to  the  breach  affigned  ^*  ''^^  ^^ 
pleaded  Not  guilty,  but  conchided  with  an  averment,  inftead  of 
a>ncluding  to  the  country  :  and  after  a  demurrer,  I  moved  to 
amend  the  plea:   and  the  court  gave  leave  10  amend  it  ac- 


cord^gly. 


Dpminus  Rcj  verf  Pappineau. 


THIS  was  a  writ  of  error  dire£led  to  the  jufticcs  of  the  s  S«ff.  Ca.  f . 
peace  of  the  county  of  Surrey^  to  remove  a  conviftion  for  l^i^J^t^or  * 
a  nufance  upon  an  indictment  fctting  forth  that  the  defendant  ,  nuiance,  Uy- 
fuch  a  day,  Super  quendam  rivum  five  aqua  curfum  ibidem  vocaf  ingittobecom- 
Watidle  prope  adjacerC  et  contigue  adjungen*  communi  altd  via  Regia  ^^way*^ 
ihidem  vocaf  Tooting- Lane ^  necnon  prope  feparales  domus  manftonales  alfo  ncir  fcTcnl 
ix\jnforutn  Hgeorum  etfubdit*  difli  Domini  Regis ^  erexit  et  adijicavit  dwelling  hmifci^ 
qutndam  molam  depfere  coria  (Anglice  to  drefs  hides)  et  macerare  /j^'"  " 
cuus  ovium  in  aqua  {^Anglice  to  fteep  (heep  Ikins  in  water)  et  quod  Where  a  nu- 
frid^  {dff)   apud  molam  prad^  depfuit  et  maceravit  triginta  cutes  ^*"««  "  tempo* 
wiium  magnum  foetorem  et  infalubrem  odorem  emittentes^  et  eafdem  ft^Jjng  ftink- 
nUs  in  quodam  loco  ibidem  prope  communem  altam  viam  Regiam  ing  hides,  &c. 
prgd*  pofuit  et  locavit^  per  quod  aer    ibidem  maxime  corrumpebatur  ^^I'^^^  ?^* 
(t  adhuc  corruptus  et  infeBus  e;;ijlit  ad  commune  nocumentum^  tf  f  •        that  it  be 

abated  (a)« 

After  not  guilty  pleaded  ;i  trial  is  had,  and  the  defendant 
found  guilty  \  upon  which  the  judgment  of  the  court  is  entered, 
that  the  defendant  be  fined  100/.  for  the  faid  nufance,  et  capia*       r  /^ft     1 
tur  l^c.  Upon  this  judgment  the  general  errors  are  alfigned,  and       ^        '  t 
the  coroner  and  attorney  pleads  ;//  nulla  ejl  erratum* 

(I)  Rex  v.  IVbiti  and  IFurJ,         (a)  Fidi  Rex  v.  IFbite,  1  Burr. 
»%r.333-S.p.  '     335- 

Strange 
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Sfr^ngf  pro  querente  w  errore  argued,  that  this  fliould  t)C  rc« 
verfed.  And  his  firft  objcftion  was,  that  as  it  was  laid,  it  wai 
not  a  faft  indidlablc,  it  not  being  laid  to  be  in  but  near  the  high- 
way, for  the  per  quod  aer  ibidem  muft  refer  to  the  ercftion, 
which  is  laid  to  be  upon  a  rivulet  near  die  highway,  and  if  it 
be  not  in  the  highway,  an  indiftment  will  not  lie.  Sed  per  cu^ 
rianiy  Surely  this  is  well  enough.  If  a  man  erefts  a  nufancc 
prope  adjungen*  ib  the  highway,  per  quod  the  tir  thereabouts  is 
corrupted  ;  it  muft  in  its  nature  be  a  nufance  to  thofe  who  are  in 
tlie  highway,  and  tliercfore  the  indictment  is  well  enough* 

Then  I  went  on  to  another  objedion,  (and  which  I  princi- 
pally rcUcd  upon)  that  the  judgment  was  erroneous  for  want  of 
an  adjudication  that  tjic  nufance  be  abated.  The  end  of  tlic 
law  in  giving  an  indiftment  for  a  publick  nufance  is,  to  have 
the  whole  removed  by  one  fuit,  and  to  avoid  9  inultiplicity  of 
anions.  And  it  is  preferred  before  ^n  adlion  upon  the  cafe, 
becaufe  in  that  each  party  can  only  recover  his  feparate  damages, 
whereas  upon  an  indictment  there  may  be  an  end  of  the  thing 
at  once.  By  thefe  indiftments  the  publick  inconvenience  is  to 
be  removed,  which  can  be  no  other  way  cffcfted,  than  by  a 
judgment  to  abate  the  nufance ;  for  as  to  a  fine,  the  publick  is 
never  the  better  for  that,  and  a  man  in  many  cafes  may  find  it 
worth  his  while  to  pay  a  fine,  and  continue  thje  nufance^  in 
which  cafe  the  puUick  has  no  rcdrefs* 

iaik,  632,  In  the  cafe  of  the  King  v.  Walcoty  which  was  an  attainder  for 

c'mb*'  ^tl'  ^^^  treafon,  the  words  ipfo  vivenle  were  omitted,  and  that  was 
Pari.  Ca.  127.  licJd  a  fuflicient  error  to  revcrfe  that  attainder;  and  yet  that  is 
not  info  material  a  part  as  this ;  for  tlierc  being  a  judgment  that 
he  fliould  fuff'cr  death,  (which  is  extremum fuppiicium)  it  wasbi^t 
an  omiflion  in  the  form  \  but  the  court  faid  that  the  common 
law  having  made  that  part  of  the  judgment,  it  was  not  in  the 
power  of  the  court  to  omit  it :  in  this  cafe  the  principal  judg- 
ment that  the  Jaw  has  appointed  is,  that  the  nufance  be  abated, 
to  which  the  court  may  add  the  further  punilhment  of  a  fine ; 
but  unlefs  they  give  judgment  to  abate  the  nufance,  the  publick 
}3  no  better  for  this  profecution,  but  there  muft  be  a  iiiuUipli* 
city  of  adlions,  which  it  is  againft  the  policy  of  our  law  to  ad- 
mit, where  it  may  be  prevented.  The  intereft  of  the  publick  is 
fo  great,  that  in  Salk.  458.  it  is  held,  that  for  the  concern  of 
the  publick  an  aft  of  general  pardon  (hall  take  away  the  fine, 
but  not  the  abatement.  And  an  indi£lment  for  a  nufance  is  not 
good,  unlefs  it  concludes  ad  commune  nocumentum  of  the  King's 
»iubjec1s  :  which. (hews  that  the  removing  the  commop  nufaacc 
1j>  the  chief  cud  of  the  indi^mcnt. 

There 
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There  are  few  precedents  to  be  found  of  thcfc  judgments  en- 
tered at  large.  Bro.  Nufance  39.  it  is  faid  how  the  judgment 
ought  to  be,  which  is  an  abatement  and  a  fine ;  and  in  the  Old 
took  of  Entries  144..  b.  in  an  aflSze  of  nufance  for  diverting  a  wa- 
tercourfe  the  entry  is,  quod  nocumentum  prad^  amoveatur  ef  tnri'- 
ebea  frad*  chftruaturm 

And  It  IS  no  objeftion  to  fay,  that  this  is  an  error  for  the  ad- 
Tantage  of  the  defendant.  It  was  for  Walcofs  advantage  to  have 
that  painful  circumftance  omitted,  but  the  court  would  not  take 
that  into  confideration,  and  held  it  ill,  as  varying  from  the  judg- 
ment which  the  law  had  appointed.  If  upon  an  indi£lment  for 
murder  the  defendant  (hould  have  judgment  to  be  whipt ;  wi/I 
any  body  fay  this  is  a  good  judgment,  and  yet  furely  it  is  for  tlic 
benefit  of  the  defendant. 

Fazakerley  contra.  Every  judgment  muft  be  according  to  the 
circumftances  of  the  cafe.  This  is  not  a  permanent,  but  a  tran-* 
fitory  nufance,  in  dipping  of  fkins,  and  I  do  not  know  how  that 
b  to  be  abated :  we  may  truft  the  court  in  fetting  fuch  a  fine  as 
will  be  as  effeftual  as  an  abatement :  the  defendant  may  have 
left  off  dipping  his  fkins,  and  that  is  all  tiie  abatement  tlie  thing 
is  capable  of, 

C.  J.  Regularly  the  judgment  ought  to  be,  to  abate  fo  much 
of  the  thing  as  makes  it  a  nufance.  9  Co,  53.  Godb^  221. 
W^inch  %,  If  a  houfe  be  built  too  high,  fo  much  of  it  as  is  too 
high  fliall  only  be  pulled  down  (3).  The  cafes  cited  by  Mr. 
Strange  were  of  a  permanent  nufance;  but  here  ere<f\ing  the 
mole  is  not  the  nufance,  (for  it  might  be  lawful  to  do  that)  but 
the  nufance  arifcs  from  the  ufe  he  puts  it  to.  If  a  dye-houfur, 
or  any  (linking  trade  were  indifted,  you  (hall  not  pull  down  the 
houfe  where  the  trade  was  carried  on.  I  think  here  could  be  no 
judgment  to  abate  auy  thing,  and  therefore  the  judgment  mult 
be  afErmed* 

To  which  Ponvys],  agreed.  Et  per  Forte/cue  J.  The  queftiori 
b,  whether  in  the  cafe  of  a  publick  iiufance  it  is  not  neceffarv  to 
give  two  judgments  in  all  cafes.  I  am  not  fatisfied  this  is  not  X 
permanent  nufance ;  the  erefting  is  the  caufe  of  the  nufance, 
and  the  conclufion  of  the  indiflment  ad  comtnune  nscumentum 
goes  to  tlie  whole,  as  well  the  ere£lion  as  the  dipping.  I  re- 
member the  cafe  of  a  glafs  houfe,  where  the  judgment  was  to 
abate  the  nufance,  not  that  the  houfe  fliould  be  pulled  down, 
but  only  to  pievent  his  ufing  it  again  as  fuch  \  whi^h  mi^Iit  have 


(j)  0»}€r  V.  MarJhalU  I  Bun.  2JJ   S.  P. 

been 
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been  done  in  this  cafe,  to  prevent  his  dipping  (kins  again.  Cu 
Ent*  92*  3*  9  Co,  Batten^s  cafe :  ic  appears  the  platncilF  could 
not  go  on  for  damages  after  the  defendant  had  abated  the  nu-« 
fance,  which  (hews  an  abatement  to  be  the  moft  necc(rary  part. 
2  Roil.  Abr.  84.  And  as  no  inftance  is  given,  where  the  judg- 
ment has  varied  in  purfuance  of  the  diftinftion  now  fet  up  be- 
tween permanent  and  tranfitory  nufances,  I  am  of  opinion  that 
this  judgment  is  erroneous,  and  ought  to  be  reverfcd. 

Reynolds  J.  I  think  the  judgment  is  right.  Every  judgment 
Ihould  be  adapted  to  the  nature  of  the  cafe  :  where  the  ereclion 
is  the  nufance,  there  ought  to  be  a  demolition :  roafling  of 
co(Fec  was  formerly  thought  a  nufance,  and  yet  no  body  ever 
imagined  the  houfe  in  which  it  was  roafted  (hould  be  pulled 
down :  and  what  other  way  is  there  to  abate  fuch  a  nufance  ? 
A  glafs-houfe  is  a  nufance  in  its  own  nature ;  but  this  is  a  law- 
ful aft,  provided  the  (kins  which  are  dipt  are  not  (linking  (kins. 
I  (hould  think  it  would  have  been  going  too  far,  if  they  had  ad- 
judged the  whole  ereftion  to  be  abated  for  a  particular  abufe  of 
it  in  dipping  fome  (linking  (kins. 

The  Judges  took  further  time  to  confider  of  it ;  and  in  5V/- 
nity  term  following  it  was  mentioned  again,  and  all  (landing  to 
their  former  opinions,  it  was  adjourned. 

N*  B.  It  was  put  in  the  paper  about  a  year  after,  and  no  body 
appearing  for  the  defendant,  the  judgment  was  a(firmed. 


Third  vKxtga- 
gee  buying  in 
the  firft  ihould 
We  prior  to  the 
fecond  (i}. 


Ha(ket  verf.  Strong.     At  the  Rolls. 

MR.  Ho^v  made  a  mortgage  for  500  years,  dated  9  Juve 
1720,  to  Neal,  He  afterwards  made  a  mortgage  in  fee 
to  the  plaintiflF;  and  Neal  alTigned  to  the  defendant,  who  after- 
wards advancing  more  money  took  a  conveyance  of  the  inlie- 
ritance,  with  an  agreement  that  the  term  (liould  be  kept  on  foot 
as  an  additional  fecurity :  the  term  was  never  afTigned  over  to  a 
third  perfon.  And  on  the  qucftion  touching  priority  it  was 
agreed,  that  if  tlie  term  had  been  regulaily  kept  on  foot,  the  de- 
fendant would  have  been  in  the  common  cafe  of  a  third  mortga- 
gee taking  in  the  (irft  incumbrance  to  protcft  himfelf,  by  which 
he  would  have  had  the  law  on  his  fide ;  whereas  here  the  term 
was  merged  upon  the  grant  of  the  inheritance,  and  therefore  at 
law  it  would  be  with  the  plaintiiT,  who  had  the  (ird  mortgage 


(l)  Fids  Hag/bavj  v.  2'atet^  ante  240.  and  the  note. 


m 
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in  fee.  To  which  It  was  anfwcrcd,  and  decreed  by  the  conrtt 
that  the  plaintiff's  conveyance  of  the  inheritance  interpofing  be- 
tween the  term  and  the  defendant's  grant,  tHe  grant  of  the  de- 
fendant was  void  in  law,  the  grantor  having  nothing  in  him ; 
and  then  the  term  could  not  be  merged  in  a  void  grant  of  the  in-  r  gg^  i 
heritance,  and  the  defendant  muft  be  firft  paid  his  whole  mo- 
ney.   Strange  pro  defendente* 


Southerton  vtrf.  Whitlock. 
At  Guildhall  coram  Raymond  C.  J. 

IT  was  held,  that  if  goods  which  arc  not  neccffaries,  arc  de-  Infintiwund  by 
livcred  to  an  infant,  who  after  full  age  ratifies  the  contraft  ^^^X^^^^' 
bj  a  promife  to  pay,  he  is  bound :  and  he  left  it  to  the  jury  whe-  age. 
thcr  there  was  any  confirmation  of  the  contrad  at  full  age  (i). 


(i)  Ptr  Holt  C.  J.  in  Hyll'mg     I   Term  Rep.  648.      Cockjbott  v. 
f.  Hayings,    I    Ld,   Raym,    389.     Bennet,  z  Term  Rep.  766. 
S.  P.     Bortbwick  y.   Caruthers, 


Lambell  verf.  Pretty  John*  . 

JUDGMENT  was  given  in  B.  R.  in  trefpafs,  and  on  error  tnorctramvciu 
in   the  Exchequer  Chamber   the  judgment  was  affirmed.  **"  "®*  *^*' 
The  defendant  then  brought  a  writ  of  error  coram  vohis  in  B,  R*  Exchequ 
which  Mr.  Parker  moved  to  qua(h,    and  cited    i    Fent.  207.  Chamber. 
2  Lev.  38.     3  SaJk.  333.     3  Keb.  28,  29.  that  it  will  not  lie  ^f^^'i^^l] 
after  an  aflwrmancc. 


ance  m 
quer 


BelfieU  Serjeant  infifted,  the  record  never  was  removed  from 
B.  R*  and  that  debt  \rould  ftill  lie  upon  it.  Sed per  curiam^  Be- 
fore the  ftatute  of  EUz,  we  could  not  examine  our  own  errors  in 
h€t  after  an  affirmance  in  Parliament:  and  the  Exchequer 
Chamber  is  now  in  the  fame  degree  with  regard  to  us,  as  the 
Parliament  wi;s  before.     The  writ  of  error  muft  be  qualhcd. 
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Eaft-India  G)mpany  verf.  PuUcn. 

At  GuHdhaH  coram  Raymond  C.  y. 

If  I  fend  mr  -\  CTION  againft  the  defendant  as  a  common  carrier,  dn 

^twdT^thi  ca^!*   '^^^  *"  undertaking  to  carry  for  hire  on  the  river  names  from 

rier  is  noc  liable,  ^hc  (hip  to  the  company's  warehoufes.     Upon  the  evidence  it 

1»)  appeared,  the  defendant  i^as  a  comrtiort  lighterman,  and  that  it 

was  the  ufage  of  the  company  on  the  unfliipping  of  their  goods 

to  clap  an  officer,  who  is  called  a  guardian,  in  the  lighter,  who 

as  foon  as  the  lading  is  taken  in  puts  the  company's  lock  on  the 

hatches,  and  goes  with  the  goods  to  fee  them  fafc  delivered'  at 

the  warehoufe.     It  appeared  to  be  done  fo  in  this  cafe,  and  part 

of  the  goods  were  loft. 

r  (Joi  1  •  I'^c  Chief  Jufticc  was  of  opinion,  this  differed  from  the  com- 
mon cafe,  this  not  being  any  truft  in  the  defendant,  and  the 
goods  were  not  to  be  confidered  as  ever  havmg  been  in  his  pof- 
feflion,  but  in  the  pofleflion  of  the  company's  fervant,  who  hatl 
hired  the  lighter  to  ufe  himfelf.  He  thought  therefore  the  aftion 
was  not  maintainable,  fo  the  plaintifGs  were  nonfuited.  Strange 
fro  quer. 

^.  •       ■■  ■  I   ■  I         .1.1  . ■■        ,  ,    ,     ■■ 

(1)  X  Com,  D^g,  Aflion  again fl  a  common  carrier  (C.  i.)  299. 

Price  verf^  Brown. 

At  Guildhall  coram  Raymond  C.  J. 

Plcaofpayi^ent  T  T^ON   payment  after  the  day  and   before   bringing   tl« 

ii  the  pri'i.^pai    \^    aciion,  it  was  pleaded  to  be  a  payment  of  the  principal 

aod  all  int-rcft,  ^wd  all  iutcrcft  then  due :  on  evidence  it  appeared  a  grols  fum 

woc?o/p-ymcnt  ^^^  paid,  which  upon  computation  did  not  amount  to  the  full 

of  left,  accepted  intcrcft,  but  it  was  fworn  that  the  plaintiff  accepted  it  in  full. 

^lainiitfin      J  objt^ed,  ilr^t  they  ought  to  prove  it  as  they  had  pleaded  ;  but 

the  Chief  Juftice  thought  it  well  enough,  upon  which  there  was 

a  verdi(fV.     And  tlie  ntxt  term  I  moved  on  aflldaviis  of  the  fal- 

fity  of  the  defence,  and  that  we  did  not  cxpxi^l  any  defence, 

and  therefore  were  not  ready  to  coiitradi£l  the  (ingle  witnef» 

who  fwcre  to  die  payment  of  tlic  money.     But  the  court  would 

grant 
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grant  no  new  trial,  faying  it  would  be  of  dangerous  confcquence,  N9  new  trial 
to  fufFer  people  to  be  letting  up  new  evidence,  after  they  knew  ^^*^  J^*^  j^^ 
what  was  fworn  before.  cTidence  on  Mk 

trial  (i). 

(1)    RJcharJs  ▼.   Sj/ms,     1 742.  Eafi  laJia  Company ,  ^Bwr.  1 2160 

BuU.  L.  N.  P.  326.     if'alker  v.  1  Black.  Rep.  295.  S.  C.    So  alio 

Sciitf    /f.   23   Geo,    2.    ib.   327.  upon    the   difcovery    of  a    very 

^pong  V.  Hog,  2  Black,  Rfp.  803*  material   piece    of   wricien   evi- 

Gi/v.  Ma/on,  I  Term  Rep. fi^.  fer*  dehce  in  the  cullody  of  defend* 

m  V.  Hanke/,  2  7#rjn«  Rep.  1 1 3 .  S.  ant's  attorney  at  the  time  of  the 

p.  Bat  upon  fpccial  circum dances  trial,  but  without  his  knowledge* 

the  court  will  grant  a  new  trial  on  Broadbead  v.  Marfiall,  2  Blackm  , 

Kcooat  of  furprize.     Edii  v.Jhe  Rep.  955. 

Chambers  verf.  Robinfbn. 

* 

IN  an  a£lion  for  a  malicious  profecution  of  an  indictment  for  JV.^.*^*' ^•^  I 

perjury,  the  Chief  Juftice  allowed  the  plaintiff  to  give  m  cutkm^'^nTd-* 

eridcnce  an  advertifement  put  into  the  papers  by  the  defendant  ▼emfemcnt  put 

of  the  finding  the  indiftment,  with  other  fcandalous  matter,  J^^^^jJ^f*"  ^^ 

though  an  information  had  been  granted  for  it  as  a  libel,  not  (as  pending^the 

he  (aid)  that  the  jury  were  to  confider  it  in  damages,  but  only  mdiament,  u 

as  a  circumftancc  of  malice.  rot"h"a'nin/or. 

mition  had  beea 

Upon  the  trial  it  appeared,  the  perjury  was  ill  afligned,  fo  g«ntcdforit. 
that  the  now  plaintiff  could  not  have  been  convi£ted  -,  and  that  ja.T'c.  but* 
exception  was  taken  to  it  by  the  judge,  and  he  was  acquitted  not  s.  P. 
without  examination  of  any  witneffes.     But  the  Chief  Juilicc  ^^°!^  ^**'  ^^ 
held  the  aftion  lay,  though  it  was  a  faulty  indiftment,  relying  SuioTof  a\ad 
upon  the  cafe  of  Jones  v.  Gwynrt^  where  the  diftinftion  in  Salk.  indiament. 
13.  was  denied,  and  held  by  the  whole  court  that  the  a£lion  Bull.  L.N. P. 
would  lie,  though  the  ♦indiftment  was  bad;  a  bad  indidlment  Salk.  15. 
fcrving   all    the  purpofes  of  malice,  by    putting   the   party   to  10  Mod.  148. 
cxpencc,  and  expofing  him,  but  it  ferves  no  purpofe  of  juftice  in  q^|^  q^  l*^ 
bringing  the  party  to  punlfhment  if  he  be  guilty.  and  Eq.  185. 

poft.  978. 

Whereupon  the  jury  gave  the  plaintiff  1000/.  damages,  and     ^     P9^  J 
the  next  term  the  defendant  moved  the  court  for  their  judgment  ed^for  «Sr"vc 
upon  this  point,  (which  was  faved  at  nift  prius)  and  for  leave  to  damage*,  but 
move  for  a  new  trial  after  the  court  had  given  their  opinion  ^^^  fame  da- 
upon  the  point,  which  was  granted :  and  as  to  the  point  of  law,  g-jy^Q  ^  fccond 
the  court  made  no  difficulty  of  agreeing  with  the  cafe  of  Jcnes  v.   time,  another 

trial  cannot  be 
. - . bad. 

(1)  JFicks  V.  Fentum^  4  Term  Rep,  247.  S.  P. 
Vol*  !!•  C  Guynn^ 
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Gwynn,  and  the  defendant's  counfel  did  not  feem  to  think  the 
reafon  and  authority  of  that  cafe  vas  to  be  fiiaken. 

Then  the  defendant  moved  for  a  new  trial  on  account  of  the 
cxcefTivenefs  of  the  damages ;  and  the  court  faid  it  was  but  rea- 
fonable  he  (houid  try  another  jury,  before  lie  was  finally  charged 
with  looo/.  So  a  new  trial  was  granted  upon  payment  of  cofts. 
And  a  new  trial  being  had,  the  fame  damages  were  given  again; 
upon  which  the  defendant  applied  to  the  court,  who  faid  it  was 
not  in  their  power  to  grant  a  third  trial  ;•  and  fo  is  Sa/k.  649.  die 
(  Mod.  S2.        cafe  of  Cleri  v.  Udal  ( i  }• 


(l)  JJb  V.  JJb.  ComB.  357. 
Huny  V.  lyatfon^  Tr.  24  Geo,  3. 
4  Term  Rep*  659.  o.  ace  Wvod 
V.  Gunfiofif  Stjlfs  466.  Burr. 
364.  Lor  J  T^vmfiud  V.  Dr. 
Hugbei  centra*  jiiijnj  J.  dijfen" 
t'ltnte^  I  MqiL  232.  2  Mod.  i$o. 
Roe  V.  Hawkes,  l  i^  r.  97.  ^'i/- 
/crJ  V.  BerAIey,  i  Burr,  609. 
CifUM  V.  Briggs^  cited  ib,  Duber* 
ley  V.  Gunnings  ^Term  Rep,  6$ I. 
Contra  BulUr  J.  dijfentiintt.  Fiile 
HuckU  V.  Moneys  2  ffl/f.  205. 
WJxerr  a  new  trial  was  rcfufed  on 


the  ground  that  ihe  damages  were 
not  excedive.  So  alfo  Redjha-^i} 
V.  Br(Aik^  2  H^ilf,  405.  Bruce  v. 
Ra-^'lhs,  3  mif.6\.  Ducber  v. 
Woodt  1  2<:r;»  l^cy).  277,  Z^//^  y. 
Pfl/-^,  2  J?/tf^>f.  327.  Ben/on  v. 
Fredifickt  3  ^»rr.  184.  In  Z?«ar 
v.  Martin,  Comb,  170.  But  in  molt 
of  thefe  cafes  the  court  admitted 
their  power  to  grant  a  new  trial 
for  exceffive  damages  in  cafes  of 
cofts  ;  and  fee  the  cafes  cited  in 
Haya-ard  v.  Newton,  poft.  940. 


h3 
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1 2  Georgii  Regist     In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Fortefcue  Aland,  Knt.    [jufticaw 

James  Reynolds,  E/q\  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  E/q\  Solicitor  General^ 


Iiorymer  verf.  Holllfter. 

TH  E  bailiff,  who  had  a  writ  againft  the  defendant,  came  to  ^^^^J^^^ 
Mr.  Stapletan  an  attorney,  and  told  him  the  defendant  de-  appear,  the 
fired  he    would  back  the  writ,  and  appear  for  him  j  and  after-  court  wUiobUge 
wards  upon  the  plaintiff's  attorney  applying  to  him  he  told  him  Ju^^ti.*'** 
he  had  fent  orders  to  his  agent  to  appear,  and  he  believed  he  had 
done  ic.     Whereupon  the  plaintiff's  attorney  delivered  a  decla- 
ration, and  figned  judgment  for  want  of  a  plea.     Upon  motion 
to  fct  it  afide,  it  appeared  the  bailiff  went  of  his  own  accord  to 
Mr,  Stapletofit  without  the  dire£tion  of  the  defendant,  and  that 
Mr.  Stapleton  difcovering   this,  had  coun^eripanded  the  prders 
for  appearing,  and  that  in  faft  there  was  no  appearance.     But  ^^Vj^*^  ^^T* 
tlie  coijrt  refufed  to  fet  it  afide,  and  faid  they  •  would  oblige  Mr.  I^dertmi^fif 
Stapleton  to  file  common  bail  according  to  hit  undertaking,  in  withz  it  ntt 
order  to  make  the  proceedings  regular,  there  being  no  fault  in  J^Jfi^*-  ^^A* 
(he  plaintiff's  attorney.     Strange  pro  quet^,  ^*ml^^'  **^ 

Pa' 


h* 
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Noke  verf,  Windham. 


Frafticc.  T^  ^  ^  IctCoT  of  the  plaintifF  being  an  infant,  the  court  ob- 

X     liged  him  to  name  a  good  plaintiff,  who  might  be  anfwer* 
able  for  cods  ( i  )• 


{i)Jnon.  I  fFil/:  130.  Tlrog'  140.  S.  C.  S.  P.  Ca/es  temp, 
morfM  V.  Sffiith^  pofi.  932.  Bircb^  HarJ.^l.  Tbruftout  v.  Percivalp 
man  v.  Norigbt^z  BamarJ,  B.  R,     Barnes  193.  anon,  Cvwp,  128* 

Eden  verf.  Wills. 

Thtfiire/scus  A  N  adlon  ivas  commenced  in  C.  B.  by  writ  of  privilege, 
in  error  j&uft  be  £^  which  was  returnable  at  a  day  certain  :  after  judgment  for 
oiiglaU  proccfi*  *^^  plaintiffa  writ  of  error  was  brought,  and  ^  Jcire  facias  quare 
was.  executio  non  was  taken  out  returhable  at  a  general  return.     And 

L-Rajm.  1417.  yx^n  motion  to  fct  it  afide^  the  matter  was  itirred  fevcral  times. 
And  after  confideration  and  fearch  of  precedents^  the  fctre  facias 
was  fet  afide,  for  that  it  ought  to  purfue  the  nature  of  the  firft 
procefs :  and  whereas  in  the  common  cafe  of  adions  by  original 
in  C.  B0  the  procefs  upon  error  in  B.  R,  mud  purfue  that,  and 
be  returnable  at  a  general  return  j  fo  where  the  proceeding  be- 
low it  by  attachment  of  privilege,  which  is  returnable  at  a  day 
certain,  the  proceedings  here  mud  be  returnable  in  the  fame 
manner.  And  a  cafe  was  cited  of  Vavafour  v.  Parker^  Tritu 
M  19^111.  II  Ann*  {a),  where  it  was  fo  ruled.  Thef  Brev.  121.  The 
Abr.  »8t.  c.  5.  ^^jj  ^^  quaflied,  but  without  cofts  ( i ). 

(i)  But  in  fTeJfy.Stttf on,  whert  returnable  on  a  day  certain,  it 
a/?/iir/tfr/tf/ upon  a  judgment  up'  was  held  to  be  good.  2  LtL 
on  an  original  in  B^  R,  was  made    Rajm.  853. 

Courtney  verf.  Satchwell. 

.  Fort.  380.  S.  C,  y  N  trefpafs,  aflault,  and  falfe  imprifonment,  the  defendant 
fJfclm*!ifo^  A  juftifies  under  a  procefs  out  of  the  flierifF's  court  in  London, 
men:  defendant  quit  tfl  eadem,  is^c.  and  traverfes  being  guilty  alitervel  alio  modo  : 

juftifies  ur.dera 

fCQcefs^iMB  •&  eadem  tte»  and  tnverfes  beinf  guilty  ^utr  tee,  it  is  ill  o&  fpedal  demurrer  (x)« 

(1)  Fide  5  Com.  Dig.  457.  Pleader  (G.  12.)  457. 
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to  this  the  plaintil  demurs,  and  (hews  for  caufe,  that-the  tra-* 
Tcrfc  is  idle,  and  unneccfTary.     And  upon  argument  the  court 
were  of  opinion^  that  this  was  ill  on  a  fpecial  demurrer,  the  qua 
ejieademhcingTi  fuSicient  traverfe.     Lutw.    1457.     And  fo  it 
was  held  in  the  cafe  of  Carvil  v.  Manby  (a),  where  on  a  general  W  Fort.  379. 
demurrer  it  was  allowed  to  be  well  enough  5  but  the  court  faid  pj^rkeg.!?!. 
if  it  had  been  a  fpecial  demurrer^  it  would  have  been  otherwife.  s.  C. 
Ju^cium  pro  querent e% 

Lifter  verj.  Baxter.  [  695  ] 

y  ISTE  R  being  mafter  of  a  (hip  that  was  in  diftrefs  at  fea.  The  mailer 
'^  put  in  at  Amfterdam^  and  there  borrowed  60/    of  Baxter  to  cannot  hypotht- 
rcpair  the  (hip,  and  hypothecated  it  for  repayment  of  the  money.  ^  *^  t^s!^" 
The  money  not  being  paid,  B,  libelled  in  the  admiralty ;  where-  begins* 
upon  a  prohibition  was    moved  for,  on  account  of  it's  being  a 
contrad  at  land  ;  and  it  not  appearing  by  the  words  of  the  con« 
trad,  that  the  (hip  was  upon  her  voyage,  it  would  be  prefuined 
flie  was  only  to  begin  her  voyage  from  Amfierdam. 

But  the  court  was  clearly  of  opinion,  there  (hould  go  no  pro- 
hibition \  it  appearing  by  the  libel,  that  the  (hip  was  upon  her 
voyage ;  and  if  (he  was  not,  it  might  be  pleaded  below,  which 
would  ouft  the  admiralty  court  of  jurifdi£Hon  j  the  mafter  having 
no  power  to  hypothecate  the  (hip  in  port,  before  (he  fet  out 
upon  her  vopge  (i). 


(l)  Juftln  v.   Ballam,  I    Salk.  I    Fe%,    154^      Sam,bn    v.   Bra^- 

34.      Watkimfon    v.  Barnardifton,  ginten,  ib.  443.      IVilAins  V.  Car- 

2  P.  JVms.  367.   Ex  parte  Shank^  miJjati,  Doug,  loi. 
I  Atk,    234.       Buxton   V.    Snccy 


Sir  Thomas  Hales  verf.  Taylor. 

THE  plaintifFhaving  brought  an  aftion  againft  the  defend-  Enforcing  an 
ant  for  diverting  his  water,  the  matter  was  referred  to  ar-  »^v*»^'*  ^1  P^<>- 
bitration,  and  the  arbitrators  awarded  the  defendant  to  fill  up  a  ^^^.f^^trJ^Sy! 
canal,  reftore  the  ftream  to  its  former  courfe,  and  to  do  feveral  and  the  court 
other  matters  relating  to  l)is  water-works.     The  plaintiff  after-  ^»Wnotdo  '« 
wards  applied  to  the  court  for  an   attachment  for  non-perform-  wntxmdiOory*^ 
anceof  the  award,  and  read  feveral  affidavits  to  prove  it.     The  affidariwiasto 
defendant  on  the  other  fide  read  affidavits,  to  prove  his  compH-  ^^^  perform- 
ance with  the  directions  of  the  award.     Whereupon   the  court 
(aid,  it  was  difcretionary  whether  they  (hould  enforce  the  award 
by  an  attachment^  and   there  being  a  contrariety  of  evidence, 

C  3  .  they 
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'  they  would  nbt  determine  it  by  affidavits,  fince  the  plaintiff  Viras 
not  without  another  temedy^  by  adion  upon  the  award. 
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SuIIivahe  iftr/^  S't^gtivu 

ERROR  of  a  judgment  in  ejetSmcnt  in  R.  R.  hi  Ireland 
de  parte  domm  cognit*  per  nomen  de  le  Three  Kings  in  Ak 
And  it  was  objcfted,  thnt  an  ejeftment  would  not  lie  de  parte 
domus^  and  that  the  (herifF  could  not  know  of  what  part  he  was 
to  deliver  poffefiiony  and  2  RolL  Rep.  483.  .  1 1  C?.  Savili's  cafe. 
4  Mod.  l66.  Mv.  702.  Lutw.  974.  March  ^*].  Salt.  254* 
were  cited. 

But  tKe  court  was  of  opinioni  it  was  well  enough,  the  fitua- 
tion  df  the  houfe  being  fumciently  defcribed,  and  the  fame  cer- 
tainty is  never  required  in  an  eje^ment  as  in  a  praecipe. 


Then  exception  was  taken,  that  the  record  was  not  well  re- 
Record  Well  !€•  turned ;  the  writ  of  error   being   dire^ed  to  William  Witched 
B  R*t  ^^       Chief  Jufticc,  and  the  return  is  only  by  William  Witjbed  without 
although  e^M  adding  capitoP  jujlu?  infra  nominat*  (j),  which  Forte/cue  Juftice, 
jfuft'u' infr^no^   thought  ft  material  objedion,  and  mentioned  the  cafe   of  the 
TauiC^^^^'     ^i^^  ^^^  &»wr/  7  Anna,  which  was  a  certiorari  direfted  to 
3x6.'     "^      thejufticc$  of  the  peace  of  Oxon,  and  the  return  was  by  two 
aldermeti,  without  naming  themfelves  judices.     Sed  per  C.  J. 
and  Reynolds  J.  (ab/ente  Powjs  J.)    here  are  the  words  prout  in* 
ierim  mihi  prstcipitury  which  are  enough  to  (hew  him  to  be  the 
fame  pcrfon  to  whom  the  writ  is  direfled  :  fo  the  record  being 
well  removed^  the  judgment  muft  be  affirmed. 


(O  r/V/Goo^/VA?  on  thedemife,     621.      Goodtitle  v.   Walton^  pofi, 
rf  Chifter  v.  Alker  tf   Elmer ^    i     834.  and  the  cafes  there  cited. 
Burr.  133.  Cotiingham  v.  King^  ih. 


Ko  tpal  «t  M 
before  UTuo 
Jelled* 


Cafe  of  the  Borough  of  Chrlft-Church. 

tP  O  K  a  motion  for  a  trial  at  bar,  which  was  con  fen  ted  to 
on  both  fides,  it  appeared  iffije  was  not  joined  :  and  the 
court  refufed  to  grant  it,  faying  it  was  below  the  dignity  of  the 
court  to  do  it,  till  they  knew  whether  the  iffuc  joined  would  be  a 
matter  of  difficulty  or  not. 


Eafter  Term  12  Goo.  6^6 


Anonymous. 


A  Mandamus  was  granted  on  Serjeant  Pfngel/y^s  motion,  to  Mandamgf. 
fwcar  in  a  dirc^or  of  the  Amicable  AfTuiance,  which  is  a 
company  created  by  charter  from  the  crown. 


'    Ludwell  verf.  Hole. 

AFTER  vcrdia  for  the  plaintiff,  who  laid  himfelf  to  be  a  Wards  not  adi- 

Gentleman,  in  an  adion  for  thcfc  words,  «  Tou  are  a  cheat'  l.  RimVi4Z7. 

ing  old  rogue^  and  have  cheated  the  fatherlefs  and  widow. ^     The  4810.  Abr.  491, 

judgment  was  arrefted  for  want  of  fhewing  the  defendant  to  be  a  493>494«  P«^- 

trader,  or    laying  any  colloquium  of   his  trade.     5   Mod.   398.  **  ^' 
I  Roll.  jib.  62.     Hardr.  8.     Raym.62y  169. 


(1)  ride  Shurman  v.  Sbelleto,  3  Burr.  1688. 

•  Vat  qui  tarn  verf.  Green.  L^*' "'  ^ 

IN  a  qui  tarn  on  the  ftatute  of  ufury,  I  n^oved  to  (lay  proceed-    t  "97  J 
ings,  till  notice  given  of  the  plaintiff's  place  of  abode  :  after  ^"f*"'^ 
the  rule   was  ferved  on  the  plaintiff's  attorney,  he  fends  notice  c,  16.**^ 
in  writing  that  the  plaintiff  was  in  Swltxerlandy  and  was  going 
on  with  the  action :  upon  which  I  moved  a  fecond  time  to  (lay 
proceedings,  till  the  plaintiff's  return  from  Switzerland^  or  fecu- 
rlty  given  for  the  co(ls,  which  is  the  reafon  the  common  rule  is 
founded  upon  :  And  after  hearing  Mr.   Hujfey  for  the  plaintiff, 
the  court  made  a  rule  according  to  my  motion,  and  fecurity  was 
given  for  cofts  (i). 


(i)  In  Thro^morton  v.  Smithy  ^^17'  where  a  fimilar  rule  was 

2  Kily.   65.  S.  P.     Sec  zKoTaJh-  granted  in  an  rjcdmeni   brought 

hurae  V.  Klrjberf   I  Barmard.  1 97.  under  the  uirecnon  of  the   court 

BtrchmoH  v.  IVrlght^  Bull,  L.N.  of  Chancery,  though   a  fecurity 

P.   III.     Cu/ack  y.  Joftesj  Sny.  for  40/.  had  been  already  givcAL 

Lazv  of  Cofts,  153.   ^  Dsnn,  ex  there  for  that  purpofc^ 
Jem.     Lucas  v.    Fuljord,  2  Burr. 


697 


Eaftcr  Term  12  Gtoi 


Afligtet  of  i 
commifnoa 
may  ieclare  oti 
a  l^rou.ife  to  the 
Viiiknipt(i). 


Rig  verf.  Wilmcr. 

AC  T I O  ^I  by  the  plaintiff  as  aflignec  under  a  commiffiort 
of  bankruptcy  )  and  the  declaration  was,  that  the  defend- 
ant was  indebted  to  the  bankrupt,  and  being  fo  indebted  he  pro« 
mifed  to  pay  to  the  bankrupt ;  but  throughout  the  whole  decla« 
ration  there  was  no  ojfum^it  to  the  plaintiff  the  affignee. 

On  demurrer  it  was  infifted  on  by  the  defendant,  that  the  (la* 
tutc  had  transferred  the  proniife  to  the  affignee,  and  that  a  pro- 
tnife  l^fore  tnade  to  the  bankrupt  was  afterwards  in  poinf  pf  law 
a  promife  to  the  affignee,  and  ought  to  have  been  declared  on  2,% 
fuch. 

Sedper  curiam^  What  reafon  is  there  to  differ  this  from  the 
common  cafe  of  an  a£lion  by  an  executor  where  you  always  de- 
clare on  a  promife  to  the  tcfiator,  and  yet  the  prcmife  is  as 
flrongly  transferred  to  the  executor,  as  it  is  here  to  the  affignee* 
Judgment  for  the  plaintiff. 


(0   Parkins    v.    WoUafton,    6 
Jd9d.    131.  S.  P.  per  HohQ.  J. 


MidMeton  V.  ffhiie^read,  2  Shonu% 
238. 


A  peremptory 
snaudamus  may 
go  before  any 
formal  judg- 
meati 


[6^8  ] 

(*)  1  Bro.  P.  C. 
328. 


Foot  verf  Prowfc.     Ante  625. 

TH  E  judgment  of  the  Exchequer  Chamber,  whereby  the 
judgment  given  in  B.  R.  pro  de/endente  "wzsrcicrftd^  being 
now  affirmed  in  parliament,  the  plaintiff  came  and  moved  for  a 
peremptory  ffiandatnuj  :  infifting,  that  he  had  now  falfified  the 
return,  and  confequently  fet  afide  the  defendant's  excufe.  To 
which  it  was  objefted,  that  no  peremptory  tnaridnrnt/s  ought  to 
go,  unlefs  befides  the  reverfal  of  the  judgment  given  for  the  de- 
fendant there  had  been  alfo  a  new  judgment  given  for  the  plain- 
tiff 5  that  a  peremptory  mandamus  is  a  judicial  writ,  and  muft  be 
founded  upon  fome  judgment  eflablifhing  the  party's  right  that 
applies  for  it.  Par.  Ca,  Philips  v.  Buryy  Saik.  43  i.  2  Crc,  206. 
Telv,  74.  1  Vent,  295.  Pnf,  lo  Ann,  Lidd  v.  Rodd^  Trin.  7 
Ahn.  (a)  Hicks  v.  Sherburn. 

To  which  it  was  anfwered,  that  here  was  every  thing  done 
by  the  plaintiff  that  was  poffible  for  him  to  do,  for  he  can  have  no 
new  judgment,  the  Exchequer  Chamber  and  Houfc  of  Lords  be- 
ing confined  only  to  rcverfe  or  affirm. 

3  AnJ 
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And  the  whole  court  were  of  opinion,  that  a  peremptory  w/iw- 
damta  ought  to  go ;  for  this  was  not  a  judicial  writ  founded  upon 
the  record,  but  is  a  mandatory  writ,  which  the  court  always 
grants,  when  they  are  fatisfied  of  the  parties'  right :  the  revcrfal 
of  our  judgment  is  declaring  the  opinion  of  the  fuperior  court, 
that  the  plaintiff  had  a  right;  and  ther^  is  no  occafion  for  aoy 
new  judgment.  We  CTcry  day  grant  peremptory  mandamuses  on 
producing  xhepoftea ;  which  (hews  a  formal  judgment  is  not  ne- 
ctSary.     A  peremptory  mandamus  was  awarded. 

Dominus  Rex  verf.  Inhabitantes  de  Leofield. 

AN  order  of  removal  whereby  J*  S.  was  adjudged  lile/y  to  F<m. 
become  chargeable^  without  faying  to  theparj/b  from  whence 
rmoved^  was  confirmed  (l)» 


(i)  Fide  ante  142,  393. 


Dominus  Rex  verf.  Warre  et  al*. 

UPON  demurrer  to  an  indiSment,  the  caption  appeared  to  *  Sefs.Ca.  p.  5. 
be,  at  a  feflions  held  ad  fefium  Epiphanii  inftead  of  Epi-  ^'^^I'^Vp, 
pbanhe :  and  it  was  infifted^r^  defendentCy  that  this  was  a  differ-  turn  Eplpbanii 
cnt  time  from  that  prefcribed  in  the  ftatute,  for  Epiphanius  is  in  *l^«  (0- 
the  Roman  calendar,   and  was  a  bifhop  of  Salami s  in  the  time  of 
thcEn\peror  Theodoftus  :  and  the  court  held  it  ill,  and  gave  judg- 
ment for  the  defendant. 


(i)  Ha'U)!^.  P.  C,  ch.  i^^/e^,  127,  362.     Et  vide  Rtx  v.  FearnUy, 
I  Term  Rep,  316. 


Mr.  Dclamotte*s  cafe, 

HE  was  a  jufticc  of  peace  in  Kenty   and  lived  at  Blach-heafh  ,  Scfs.  Ga.  p. 
and  in  London.    And  being  appointed  conftable  in  London^  344-  pi-  »7^» 
Serjeant   Chejh\r€  moved  for  a   writ  of  privilege,  and  cited  Cro,  \:  ^'  .    -    . 

r  ..  Tk    ^    .!_  1      .     1  .       /•     •  111  1  .         No  writ  of  prt- 

^r,  ^85.      but  the  court  denied  It,  laymg  they  had  nothing  viiege  againft  m 
to  do  with  it,  but  the  proper  method  was  under  the  ftatute  Car.  j"fticc's  bciog 
2.toapp)ytothcfeffions.  '.T&'^c^.,. 

C.  12.  §  15. 

%  Haw.  P.  C.  ch.  ID.  §  39,40,  41.  p.  99. 
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H  in  a»  a^fflt 
«pona  bondde- 
fcndant  pays 
money  in  10  court 
«ndeF  4  &  S 
Aon.  «.   J  6.  f* 
J3.  he  ihali 
ftoc  pay  the 
coAs  incurred} 
for  the  f^me 
€\x%k  in  olbcv 
COOPtS  ^l)# 


U)  Caf.  Tcir.p. 
Ikrd.  368. 


Sifncy  vcr/l  Nevmfbrt. 

TH  E  plaintiff  had  brought  an  aftion  of  debt  upon  a  honci 
againfi  the  defendant  as  adminiflratrix  j  and  filed  a  bill 
in  equity  to  difcover  aflcts  ;  and  had  in  ^itutcd  a  fuit  hi  the  fpi- 
ritual  court,  to  oblige  her  to  give  in  an  inventory.  After  judg- 
ment for  the  plaintiff  in  the  attion,  a  writ  of  error  was  brought 
in  B,  R.  and  the  judgment  rcvcrfcd  :  then  the  plaintiff  brought 
a  new  aflion  ///  B.  R,  And  the  defendant  moved  to  (lay  pro- 
cce«Jing;j,  upon  th«  aft  for  amendment  of  tlie  law,  on  paying 
principaf,  mtcrcft  and  cofts.  And  now  upon  motion  for  the? 
court's  direftfon  to  the  mailer  in  taxing  the  colts,  it  was  infifted 
for  the  plaintiff,  that  the  defendant  ought  to  pay  the  whole  cofts 
of  the  firft  fuit,  the  proceedings  in  (Jhancery,  and  the  fpiritual 
court,  and  tlic  cafe  of  Merril  v.  ^oycclyn^  Tritu  13  Ann.  (a) 
was  mentioned  for  this  porpofe. 

Sei  per  cur^^  We  have  nothing  to  do  to  order  cofts  for  pro- 
ceedings in  another  coiirt,  which  has  a  power  to  award  cofts,  if 
the  party  is  infilled  to  them  ;  and  as  to  the  judgment,  that  is  rc- 
verfed,  there  is  no  reafon  why  the  defendant  fliould  pay  for  the 
error  and  mittakc  of  the  plaintiff.  We  arc  of  opinion,  the  pfo- 
ceedings  in  this  caufe  muft  be  ftayed  on  payment  of  tiie  cofts  of 
this  fuit  ( I ). 


(  1 )  Siilfrrn  V.  WjTine^  frjl,  1072.     Lctk  v."  b'hamcr,  Caf.  ttmp.  Hard* 
116.  £outra. 


1  Mi.  C.i.  p. 

31.no.  35- 
N.  C. 

Indictment  for 
words  muft  tpc* 
cit>  what  they 

/'i</i'  fhe  rcfolu- 
•ion  in  Dr.  Sa- 
eh^^-fcir^  cifs. 
.S:.  Tii.  riii. 
506, 


l!)ominus  Rex  verf.  How. 

INr^lclment  againft  the  defendant,  for  that  be  aufndutn  Ni- 
ch'uvt  Canivy  Barlmttumy  being  ajufticcof  peace  in  the  exe- 
cution of  his  office,  per  tlivtrfa  fcafidalofa^  vjinacia  ct  ccritcwplucfa 
verba  ahufinfult^  et  ipfimi  in  executione  cjficii  fui privd'icli  vi  ct  nnnis 
ilUcite  i't'tardavit.  Upon  demurrer  to  this  indiclment,  it  was 
objeftcd  by  Serjeant  Darjiall^  that  it  was  too  general,  and  that 
the  words  ought  to  be  fct  out,  that  the  court  may  judge  whether 
they  arc  indi(3able  or  not,  according  to  the  late  cafes  of  convic- 
tions for  curfing  and  fwcaring,  where  the  court  has  required  the 
oaths  to  be  fet  out* 


(i)  iHaiL'k.cb,   25, //«7.  57, 
331.     I  Roll.  J g. 


(a)    Rex    V.   PoppUwell,    ante 
686. 

Strange 
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Strange  ct^tta  admitted  the  itfdi£lment  to  be  bad  as  to  th4 
words,  bat  infided  that  it  was  good  as  to  the  obliruding  tlie 
juflice  in  the  execution  of  his  office  :  and  if  any  part  of  it  be 
#ell  laid,  there  ihali  be  judgment  for  the  King.  Judices  are 
indictable  for  negleding  dieir  duty,  and  it  is  but  reafonable  to 
give  them  the  fame  remedy  againil  the  obftrudors*     &alh^  380. 

El  per  curiam^    If  any  part  of  the  indidment  was  good,  we     r  -y^o  i 
fiioold  not  give  judgment  for  the  defendant.     But  this  is  bad  in  ,  jj^^  p^  ^ 
Mo,     Reisrdiiwt  will  hardly  warrant  calling  this  an  obftrudlion  ;  ch.  25.  fc*a.  .59, 
but  if  it  wDuld,  furcly  fomc  aft  or  other  (hould  be  fet  out.  Ju-  3**«  ^^^'  74» 
j6cium  pre  d^endenie^  ^^*' 

The  King  agalnjl  the  Inhabitants   of    Saint  Mary  the  Virgin 
in  Marlborough. 

N  order  was  made  upon  the  33  Eliz.  for  a  neighbouring  zSefs.Ca.p.^. 
parifh  to  contributey&  long  as  we  the  f aid jujlices  pall -think  "°v55»   »6  *^jii> 
fit.  Et  per  curiam^  It  muft  be  quaflied,  for  the  difcrction  that  is  3^foI.  59/ 
kft  in  the  juftices  is  as  to  the  quantum^  and  not  as  to  the  duration  ?  Bum.  juii. 
of  the  contribution*  *9»-  s.  C 

DominUs  Hex  verj.  TfaVerS, 
Jt  Kingilon  Lent  AJJizes  1^26.    coram   Raymond  C.   "J.  de 

TH  E  defendant  was  indi£ted  the  lad  fummer  Afllzes,  for  what  age  the 
a  rape  upon  the  body  df  a  child,  then  little  nlore  than  fix  ^^^  ^iii  ai- 
ycars  old.     And  because  the  Lord  Chief  Baron  Gt/btrt  refufcd  to  {Ta  w.tncft  at? 
admit  the  child  as  an  evidence  againit  him,  he  was  acquitted.      No  diainaion 

in  chin  rclpe^ 

But  at  the  fame  Aflizes  an  indiftmcnt  was  found  againfl  him  and'itffclTt- 
for  an  aflault  with  an  intent  to  ravifli  the  faid  child.  And  this  fences. 
indi£lment  coming  on  now  to  be  tried  b*:fore  Raymoud  C.  J.  the 
fame  objeftion  was  now  taken  by  Comym  and  Darnall  Serjeants, 
viz,  that  the  girl  being  now  but  feven  years  of  age,  could  not  be  a 
witnefs :  they  infifted  that  it  had  formerly  been  held,  that  none 
under  twelve  years  of  age  could  be  admitted  to  be  a  witnefs, 
and  faid  that  a  child  of  fix  or  feven  years  of  age,  in  point  of  rca- 
fon  and  underft^nding,  obght  to  be  confidered  as  a  lunatick  or 
madman. 

On  the  other  fide  it  was  faid,  that  in  capital  cafes,  which 
ponccmed  life,  this  objedlion  might  be  allowed  j  but  in  cafes  of 

mifdemcanor 
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Iriifdcmeanor  only,  as  this  was,  fuch  a  witnefs  might  be  admitted: 
they  infifted  that  the  objeftion  ,wcnt  only  to  the  credit  of  thp 
witnefs ;  and  Hafe^s  P.  C.  fays,  that  the  examination  of  one  of 
the  age  of  nine  years  has  been  admitted :  and  a  cafe  at  the  (Xd 
Bailey  i^^gS.  was  cited,  where  upon  fuch  an  indidment  as  this, 
Ji^ard  Chief  Baron  admitted  one  to  be  a  witnefs^  who  was  under 
the  age  of  ten  years,  after  he  child  had  been  examined  about 
the  nature  of  an  oath,  and  had  given  a  reafonable  accoiuH  of  it« 

But  Raymond  C.  J.  held,  that  there  was  no  difference  betwixt 
offences  capital  and  leffer  offences,  in  this  refpeft.  And  that  a 
perfon  who  could  not  be  a  witnefs  in  the  one  cafe,  could  not 
m  the  other.  The  rc.iG)n  why  the  law  prohibits  the  evidence  of 
a  child  {o  vown^'  is  b  caule  the  child  cannot  be  prefumed  to 
rfi(tino;uifli  betwixt  right  and  wrong :  no  perfon  has  ever  been  ad- 
mitted as  a  witnefs  under  the  age  of  nine  years,  and  very  feldom 
tinder  ten.  At  the  Old  Hailey  in  1 704,  this  point  was  tho- 
TotJghly  debated  in  the  cafe  of  one  Steivard^  who  was  indifted 
irpon  two  indiftments  for  rapes  upon  children.  The  firft  was  a 
child  often  years  and  ten  months,  and  yet  that  child  was  not  ad- 
mitted as  a  witnefs,  before  other  evidence  was  given  of  ttrong 
circtimftances,  as  to  the  guilt  of  the  defendant,  and  before  the 
child  had  given  a  good  account  of  the  nature  of  an  oath.  The 
fecond  indidtrrent  againft  Stnvnrd  y/zs  attempted  to  be  maintain- 
ed by  the  evidence  of  a  child  of  between  fix  and  feven  years  of 
age  :  but  it  was  unanimoufly  agreed,  that  a  child  fo  young  could 
liot  be  admitted  to  be  an  evidence,  and  the  child^s  teftimony  was 
rejected,  without  inqu  ring  into  any  cirCumftances  to  give  it  cre- 
dit. And  it  was  merely  upon  the  authority  of  Hak^s  P.  C. 
where  it  is  faid,  that  a  child  often  years  of  age  may  be  a  witnefs, 
that  the  other  child  of  that  age  was  admitted  to  be  a  witnefs  in 
the  firft  indiiSment,  And  in  the  pre  fen t  cafe,  the  child  was  re- 
fufcd  to  l>e  admitted  a  witnefs.  And  there  not  being  evidence 
fuftkjieut  without  her,  the  defendant  was  acquitted  (i). 


(l)    Sed  *vide    Brdzfci'^s    cafe,  ivitb  tbcnatwe  of  thi  obltgalion  ^ 

where    an  infant  of  5   years   old  nn  oath.  12  ^p.  lyyg.  BuiL  L,  N. 

was  held  a  good  witnefs  by  all  the  P.  293.  ed.   1790. 
judges,  Jbe  appearing  to  bt  acquainted 


Bredon  qui  tdm  verf.  Harman. 
At  GuiKihall  coram  Eyre  C.  J.  de  C.  B. 


A  fontiei  reccr- 

▼ery  not  to  be         ^^  _  _  _  .  _  _ 

{ivcn  in  cvi-      xV.  according  to  the  ftamp  aft  :  the  defendant  pleaded  nil  debet : 
dcnccon  midebtt  ^,^^  ^^  ^^^  ^^^^  ^j.j.^j  j^^  offered  in  evidence  a  record  of  a  recovery 

}n  a  qui  ta*H.  ^  .     L 

Stranfreyijuer'.  agaUllt 


ACTIO  N7;//  tarn  for  not  regiftering  articles  of  apprcnticefhip 
' 
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agamft  him  for  the  fame  forfeiture  by  another  perfon,  and  fo  en* 
deavoared  to  difcharge  htmfcif  by  this  under  the  plea  of  nU  deb€t» 
And  it  was  infified  for  him,  that  if  it  appeared,  that  tber«  was  a 
recovery  againft  him  by  another  perfon  for  the  fame  forfeiture, 
he  w;as  thereby  difcharged  againft  all  men,  and  owed  nothing 
upon  that  account,  and  therefore  it  was  very  proper  to  give  this 
record  in  evidence  upon  ml  debet. 

But  Eyre  C.  J.  denied  this  record  to  be  given  in  evidence,  and  f  702  J 
faid  the  defendant  ought  to  have  pleaded  it,  if  he  would  take  ad^ 
Tantage  of  it  \  for  if  it  had  been  pleaded,  the  plaintiff  would 
have  been  at  liberty  to  have  replied  nul  tiel  record^  or  that  it  was 
H  recovery  by  fraud  to  defeat  a  real  profecutor,  which  he  could 
uot  be  prepared  to  (hew  upon  this  ifliie. 


Dominus  Rex  verf.  Brotherton, 

INDICTMENT  for  exercifing  the  trade  of  a  butcher  on  »  W«.  Ca.  f. 
a  Sunday.     And  exception  was  taken,  that  it  was  not  laid  to  "^  "®'  '^ 
be  cmtra  formam  Jlatut't^  and  it  was  no  offence  at  common  law.  Selling  meat  «• 
But  the  court  refufed  to  qua(h  it,  and  put  the  defendant  to  de-  *  ^''^y  "*  ^ 
mur;  and  afterwards  upon  demuirer  judgment  was  given  for  law"*^^^"**"^ 
the  defendant  (  J  )• 


{j)Vidc  FaiJkney*%  cafe,  Saun,d,  249.  S.  P. 
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1 2  Georgii  Regis.     In  B*  R  • 

Sir  Robert  Raymond,  Knt.  Urd  Chief  Jujiicc^ 

5/>  Littleton  Powys,  Knt. 

Sir  John  Fortefcue  Aland,  Knt.  Ijufiiccs. 

James  Reynolds,  E/q;  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 

Dominus  Rex  verf,  Rhodes. 

Fending  a  fuit  in  'TT^HE  defendant  exhibited  a  will  in  Doflors  Covimons  as  exr 
ihc  fpiiituil         j[     ecutor,  and  demanded  probat?  5  after  a  lone  conteft  there, 

court)   touching  .  ,  .       1  .      r  r   1  Mt  1  ^  1  l 

tke  validity  of  a  Jt  ^^s  determined  m  favour  of  the  will  \  and  upon  appeal  to  ths 

will,  an  indift-  Delegates  the  fcntencc  was  confirmed, 
ment  for  forging 

be  tried.  Afterwards  the  parties  who  had  been  concerned  In  cooking 

Cited  in  I  Wilf,  ^p  ^j^^  ^j]]^  f^\\  qu^  amongft  themfelvcs  about  the  divifion  of  the 
Tr'xi.  1*13.  efiate ;  and  thereupon  it  came  out,  that  the  will  was  forged, 
aiq.  23^  and  upon  full  affidavits  of  the  forgery  a  commiflion  of  review 

Vide  poft.  776.  (;;^r}|ich  It  was  agreed  was  the  only  method  to  bring  the  matter 
over  again)  was  granted  by  the  Lords  Judices ;  and  an  indict- 
ment was  alfo  found  for  the  forgery,  and  flood  ready  for  trial  in 
B,  R.  Upon  motion  for  a  habeas  corpus  ad  tejVificandum  the 
Chief  Jufticc  declared,  that  he  would  not  try  the  caufe.  For 
there  being  yet  a  fentence  fubfifting  in  favour  of  the  will,  and 
the  validity  of  that  being  now  put  under  a  proper  examination  ; 
he  did  not  think  it  fitting  to  determine  the  property  by  an  indi£l« 
ment,  which  would  come  on  more  properly  after  the  fentence 
was  reverftfd. 


Trinity  Term  la  Geo.' 


Dominus  Rex  verf.  Davie. 

ORDER  of  feffions  for  difcharging  an  apprentice  was  Apprentltc  no* 
quaflied,  the  only  reafon  given  for  the  difcharge  being  tobedifchargei 
that  the  mafter  declared  in  open  court  he  would  not  take  him  ^j,'**®**^*/**" 

2gain(0*  i**skyCa.p. 

i8a.  No.  IS  I* 

It  was  agreed  to  be  a  point  not  now  to  be  difputed,  but  that  ^'  ^* 
the  feffions  had  an  original  jurifdi^on  to  difcharge  appren- 
tices {2). 

(1)  Rexw.Eaffiiant  poft.ioix.  (i)  Rex  v.  GilL  ante   142. 

a  P.  s.p. 

iDominus  Rex  verf.  Smith. 

TH  £  defendant  was  convi£ied  on  an  indldment  for  making  Nufanee. 
great  noifes  in  the  night  with  a  fpeaking  trumpet,  to  the  aSeir.Ca.  p.& 
diftarbance  of  the  neighbourhood :  which  the  court  held  to  be  a  ^^'  "*  ^*  ^* 
nufance^  and  fined  the  defendant  5  /• 


Dominus  Rex  verf.  Lewis. 

IN  D I C  T  M  E  NT  in  the  grand  feffions  (AAngUJea^  for  em-  Crr/zV^rJilej  td 
braccry.  And  it  was  moved  f at^^ r/e  ^<^  for  a  r^/wr/iri.  It  was  '^^^^  «"  indid- 
admitted,  that  m  capital  cafes  the  certiorari  lay  by  the  lb  li,  0.  mcaiior. 
c,  6.  §  6.  But  it  was  contended  for  the  profecutor,  that  in  cafes  >  Sen;  Ca.  p. 
of  mifdemeanor  it  had  never  been  granted  j  of  which  the  court  3"*  N®**H- 
would  advife.     And  at  another  day  feveral  precedents  were  pro- 
duced,   and  p'jjleasy  where  the  indidlment  removed   from  the 
grand  feffions  had  been  fent  down  to  be  tried  in  an  EngliJIj  county, 
and  returned  up  to  B.  R.  therefore  in  this  cafe  there  being  an 
affidavit,  to  induce  a  fufpicion,  that  a  fair  trial  could  not  be  had 
in  Wales ^  a  cert'iA-ari  was  granted  ( i ) . 

N.  B.  The  affidavit  was  intitled  Rex  v.  Leivis.     And  it  was  How  affidavit! 
objcacd  there  was  no  fuch  caufe  in  this  court.     But  the  court  *""^^  bcmtUJcd. 
faid  it  was  enough  that  there  was  a  caufe  below  between  the 
Kng  and  Lewis^  fo  the  affidavit  was  read.     At  another  day  inter 

(i)  Fide  Rex  V.  Ctwle^  2  Burr,  cafes  there  cited.  Rex  v.  Grijgithj 
834.  861.  Rex  V.  Inhabitants  of  3  Term  Rep,  658.  and  the  caie*  ia 
Qace,    4  Bifrr.  2456.    and    the    the  note* 

VoL.II.  ♦eg 
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Where  there  It 
«  nxle  to  fliew 
caafe  why  an 
Information 
ihould  not  be 
f  rantedy  the 
AfRdavits  ikould 
be  intitled  as  be- 
tween the  King 
and  the  peribn 
■K»ed  againil. 

(«) 
[•705] 


Rcgem  et  Jones. 

TH  E  afTidavits  on  which  an  information  was  moved  for 
had  no  title  (which  was  agreed  to  be  right)  but  the  afli- 
davits  pro  dep  on  iliewing  caufe  were  intitled.  Rex  v.  Jones. 
And  upon  objedlion  to  the  reading  them,  the  court  faid,  that 
there  being  a  rule  *  in  B.  R,  to  fliew  caufe  why  there  fhould  not 
be  an  information,  that  there  was  a  proceeeding  in  court  between 
the  Kiftg  and  Jonesy  and  warranted  the  intltling  tlie  af&davits  in 
that  manner. 


( I )  "  7«  the  cafe  of  Rex  v.  Ro- 
«*  hinfon,  E/q.  Trim.  5  Geo.  ^.  B.  R, 

**  the  affidavits  produced  by  tht  de- 
*^fendanty  in  fhcwing  caufe^  'xere 
**  not  intitled.  Mr.  Dunning  oh- 
* '  jeScd  to  the  reading  of  them .  But 
«•  the  court  held  that  they  might  be 
••^  ifititled  or  mt^  on  fhe<wing  caufe ^ 
«•  and  the  affidavits  *were  read,  and 
««  the  rule  siijfhargid."  MSS. 


Rex  V.  Harrijon,  6  Term  Rep.  60. 
agrees  with  this  cafe  of  Rex  v. 
Rohlnfon ;  and  the  prcfent  cafe  docs 
not  contradidt  either^  as  it  goes 
only  to  fay,  that  intitling  the  af- 
fidavits fhall  not  prevtJit  iheir'bc- 
iog  read,  in  (hewing  caufe  againft 
the  rule  »//f  — But  Rex  v.  Pinjon^ 
Andr.  3 1  3.  and  Be^jan  \.  Bevany 
3  Ttrm  Rep.  60 1,  arc  contra. 


Onflow  verf  Booth. 


A  Pica  of  privilege  of  clerk  to  a  prothonotary  m  C  B,  wa» 
fet  afide,  the  affidavit  annext  to  it  being  that  this  is  a  true 


Plea  of  privilege 
fetaHde. 

Say.  19.  S.C.     pff^^^  3nd  not  that  the  pica  is  trite^  the  ftatute  requiring  the  affida- 
vit Ihould  eftablifli  the  faft,  and  not  the  legality  of  the  plea. 


Braceby  v.  Dalton, 

Fraake.  TN  an  aflion  upon  the  cafe  Mr.  Wynne  movtCL  on  affidavit 

X  that  the  defendant  did  not  know  the  plaintiff,  that  the  attor- 
ney for  the  plaintiff  might  give  an  account  who  his  client  was, 
and  where  he  lived.  But  the  court  refufed  it,  faying  it  had 
never  been  done  but  in  a  qui  tarn  ( i  J. 

(1)  Sj*^re  'vide  Gjnne  v.  Kerby,  and  the  note  ante  /^oZy     6'hort  v# 
King  J  ante6%\, 

Powel  verf  Gay. 

Pnaict.  T  T  was  fettled,  that  if  the  defendant  craves  oyer  of  any  thing 

JL  whereof  he  is  intitled  to  have  oyer^  and  it  is  not  delivered  in 
time  \  he  fhall  have  fo  mapy  days  to  plead  after  the  rules  are 
out,  as  he  demanded  oyer  before  the  rules  were  out  (i). 

■I     II  III  ^  III  MM  I  I    ■    I     »       ■  ■     ■■  »  ^  ■ 

(I)  So  (hall  the  plaintiff  where  the  defendant  makei  a  plroferC 
fmp.  Praa.  K.  B.  243. 
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Frontin  verf.  Small* 

1M  covenant,  the  plaintlfF  declares^  that  by  deed  made  be*  Whefeawimmt 
twccn  her  as  attorney  for  James  Frontin  on  the  one  part,  <'f  a«omcyi« 
tnd  the  defendant  on  the  other  part,  fhe  demifed  a  houfe  to  the  ITccd^hm^^ 
defendant,  and  that  he  Covenanted  to  pay  the  yearly  rent  of  60 /•  be  executed  in 
to  JafMs  Fronting  and  then  afligns  a  breach  in  non-payment  of  *|*j*  oanj«of  ihd 
rent,  ad  damnum  of  the  plaintiff,  who  was  the  attorney.  ThTTttomcy 

cinnoc  mainuin 

Demurrer  inde,  and  Strange  pre  defendente  objeSed,  that  this  hinllu^oir** 
is  a  void  leafc,  and  that  no  a£lion  can  be  maintained  upon  it,  namr. 
cfpecially  by  the  plaintiff  who  was  but  the  attorney,  and   to^^^y*"* '4*** 
whom  the  rent  is  not  refcrved :  neither  is  it  fo  much  as  a  cove- 
nant wtb  the  plaintiffs  but  only  generally  quod  convenit  to  pay  the 
tent  to  James  Frontin.     The  power  is  not  purfued  by  a  kafe  in 
the  name  of  the  attorney,  for  it  ought  to  have  been  in  the  name 
of  the  principal.     9  Co.  76,  77.  Combes  cafe  is  exprefs,  "  If  at-      C  1^6  J 
••  tornies  have  power  to  make  leafes  by  indenture  for  years,  tliey       ' 
**  cannot  makes  the  indentures  in  their  own  names,  but  in  the 
•*  name  of  him  who  gave  the  warrant  of  attorney  •,"  and  i  Roli. 
Ahf.  330,  501.     Godb,  389.     Mo.  71.  it  is  faid  fuch  leafes  are 
Void.     A  warrant  of  attorney  in  the  nature  of  it  is  only  giving 
another  a  power  to  fct  my  name  in  my  abfencc,  but  not  to  ena- 
ble him  to  a£t  as  owner  of  tlie  cftate. 

Reeve  contra  infifted,  that  the  agreement  that  one  (hall  pro- 
cure an  entry  and  enjoyment,  and  the  other  (hall  pay  the  rent, 
nay  be  good,  though  the  deed  be  void  fo  as  to  pafs  an  intereft 
in  the  land  :  and  the  word  dimijit  is  a  covenant,  upon  which  an 
aSion  will  lie.  4  Co*  Noais's  cafe.  And  a  leafe  may  be  good 
tcfcrving  rent  to  a  ftranger,  who  is  no  party  to  the  deed ;  and 
fo  is  I  Mod.  113.  Et  per  curiam,  No  doubt  but  in  a  good  leafc 
the  rent  may  be  fo  rcferved,  and  that  ditniftt  will  amount  to  a 
covenant  5  but  then  that  muft  be  where  the  deed  is  valid,  as 
this  is  not :  and  if  on  the  one  hand  it  be  void  fo  as  to  pafs  an 
intcreft  in  the  land,  it  is  but  juft  on  die  other  hand  that  it  fliould 
be  void  as  to  the  refcrvation  of  rent :  efpccially  in  this  cafe, 
where  the  covenant  is  not  with  the  plaintiffs  nor  the  rent  rcferved 
to  her*    Judgment  for  the  defendant* 

Chadwick  verf,  Allcil. 

UPON  demurrer  to  a  declaration  on  the  follov/Ing  note,  it 
was  held  to  be  a  note  within  the  ftatute  \  "  1  do  acknow* 
'*  li^gt  that  Sir  Andrew  Chadwick  has  dcliYercd  me  all  the 
Vol.  II.  D  •*  bonds 


7o6  Trinity  Term  la  Gco# 

«*  bonds  and  notes  for  which  400/.  were  paid  him  on  accmiilt 
**  of  Colonel  Synge^  and  that  Sir  Andrew  delivered  me  Major 
••  Graham*^  receipt  and  bill  on  me  for  10/.  which  10/.  and. 
**  i^L  $!•  balance  due  to  Sir  Attdrew^  lam  ftill  indtbiedt 
**  and  do  promife  to  pay."  Judicium  pro  quer.*  Strange  pro 
defendente. 


Manwairing  verf*  Sands* 
In  Middlefex  coram  Raymond  C  J.  de  B.  R. 

IN  an  a£tion  againft  the  hufband  for  a  laced  head  fold  to  the 
wife  5  It  was  proved,  that  tlie  wife  lived  from  her  hufband 
in  adultery,  and  that  (he  told  the  plaintiff  fhe  had  a  hufband^ 
but  that  fignified  nothing,  for  fhe  would  pay  him  herfelf :  the 
Chief  Juflice  held  the  defendant  not  chargeable,  and  faid  he 
[  707  ]  ihould  have  ruled  it  fo,  if  there  had  been  no  a£lual  notice,  which 
only  flrengthcned  the  cafe  (i).     Strange  pro  defendente* 


Hnlbind   mrt 
chirgeablt  for 
goods  fold  CO 
adulcerous  wife. 
Salk.116. 


(1)  Mont:  V.  Martin^  ante  647-  S.  P.     Sec  BqUoh  v.  Prentice ^  /^» 
12x4. 


Within   what 
time  a  note 
ought  CO  be  de- 
manded* 


Pepys  verf.  Sir  John  Lambert. 
At  Guildhall  coram  Raymond  C  J. 

TH  E  third  indorfec  of  a  promifTory  note  kept  it  from  the 
firfl  of  November  to  the  fcventh  of  January  without  re- 
ceiving it  of  the  maker  of  the  note :  and  in  an  atlion  againfl  the 
firfl  indorfee,  without  notice,  the  plaintiff  was  nonfuited  for  his 
negfe£l.      Strange  pro  querente  { I }. 


(l)  Fide  Sjda bottom  v.  Smithy 
ante  6^}.  Coltn.an  v.  Sqyer,  po/f, 
829.  Metcal/t  V.  Hall,  B.  R. 
r  22  G.  3.  B.  L,  N.  P.  275. 
Deug.  315,     Hill  V.  Lewis,  Soli, 


132.  Cbamhcrlayne  v.  Dilaryfc^ 
C,B.  r.  y  Geo.  3.  B.  L.  N.P. 
277.  Tijulal  V.  Bttnine,  \  Term 
Rep*  167. 
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Dominus  Rex  verf.  Edwards. 

INDICTMENT  for  confpiring  to  marry  a  poor  perfon  indiament« 
fettled  in  A*  to  a  ptrfon  fetticd  in  B.  in  order  to  bring  a  ^^^; 
charge  upon  the  pariih  of  B.     And  on  demurrer  juiicium  pro  %  Mid.^37.0. 
defenJe/tte^   becaufe  not  an  offence  indidable  (i).     Vidt{  Saik.  >  s^jr.  c..  336. 
174. 


c.  »65«  S.  C. 


(1)    Fide  Rex  v.  l^arrant^    4     t ion  was  granted  againft  an  over- 
Bmr.  2106.     Where  an  informa-     fee^  for  this  offence. 

"WTieeler  verf.  Thompfon. 

OJJ  a  motion  for  a' prohibition,  it  was  held  that  a  carpenter  ship  carpenter 
may  fuc  for  wages  in  the  Admiralty.     2  Vent.  181.  Saik,  ^^y  ^"« '"  f*»« 
33.    iMcd.i,i,  ^it*"''" 

Jenkins  verf.  PurceU 
jli  Guildhall  coram  Raymond  C.  y. 

WHILST  the  jury  were  fwcaring,  the  defendant's  coun"^  Pnaice  at  nij 
fel  called  for  the  record,  and  finding  a  miftake  in  it,  ^"»*- 
faid  they  would  make  no  defence.  The  plaintiff's  counfel  upon 
this,  in  order  to  avoid  a  nonfuit,  and  to  fave  the  cofts,  refufed 
to  pray  a  iales ;  and  though  twelve  had  been  fworn,  yet  there 
having  been  no  adual  prayer  of  a  iales^  the  caufe  was  fuffered 
to  remain  for  want  of  jurors. 

Turner  verf.  Turner*  ^       g  ^ 

In  Cane,  coram  King  Chancellor,  14/^  £/*May. 


no 


THE  plaintiff*  being  an  infant,  brings  a  bill  in  this  court,  infant  pays  ^ 
by  his  prochein  amy^  to  difcovcr  whether  a  will  was  can  •  c^''^s  «n  a  biu 
celled  by  the  defendant  after  the  death  of  the  tettator,  or  by  the  ^^^^J^  '^^^ 
tcftator  himfelf.     And  upon  the  hearing,  the  court  direfted  an  2  wiii.  Rep! 
iilue  at  law,  to  try  this  pointy  and  upon  the  trial  of  that  iifue,  a  ^97- 
rerdia  was  found  for  the  defendant.  2!;.%.  *" 

2  £q.  Lt«  Ab. 

Upon  the  day  of  trial  of  this  caufe  the  proehein  amy  dies,  and  *38«  P^  »^» 
within  a  (hort  time  afterwards  the  infant  comes  of  age,  but  does 
80C  proceed  anr  further  in  the  fuit. 

Da  The 
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The  defendant  brings  on  the  caufe  upon  the  equity  rcfcnrcd, 
and  the  plaintiff's  bill  was  difmiiTed  with  cods  ( i  )• 

Upon  which  the  plaintiff  obtained  a  re-hearing  as  to  the  point 
of  cofts.  And  for  the .  plaintiff  it  was  argued  by  Talbot  and 
Cowper^  that  any  perfon  omght  bring  a  bill  in  this  court  in  the 
name  of  an  jflfertfy  which  the  infant  could  not  difcover  whilft 
under  age  :JpS.Jt  would  tl^efbrt  be  very  hard  to  make  an  in- 
fant pay  cdus  in  ^f^lf^M^^  might  be  commenced  without 
his  confent;  and  dwfnHr  never  been  the  praf^ice,  unlefs  the 
infant  avowed  thciuit  after  he  came  of  age,  which  made  it  his 
own  a£t. 

That  the  procWin  amy  was  the  perfon  only  relied  upon  for 
^'  cofts;  and  if  at  any  time  it  appeared  to  the  courts  that  he  was 

not  refponfible  for, this  purpofe,  the  court  upon  motion  would 
order  a  new  one  to  v^  named,  tliat  was  fo  (2) :  and  in  cafes 
where  it  is  neceffary  to  exarJtne  the  prochetn  amy  as  a  witnefs  in 
the  caufe»  it  can  nevtt  be  done  till  he  is  difcharged  from  being 
prochetn  amy^  and  a  new  one  named  \  becaufe  of  his  intereft  in 
the  caufe,  udkmg  fubjeAto  cofts. 

That  they  could  not  find  one  inftance,  where  an  infant  under 
thefe  circumftances  ever  paid  cofts :  that  they  had  fearched  the 
fuhpasna  office,  and  found,  that  wherever  an  infant's  bill  was  dif- 
miffed  with  cofts  generally,  that  the  fubpotna  for  cofts  was  al- 
ways made  out  againft  the  prochcin  amy ;  from  whence  they  ai- 
gued,  that  tlie  pra£tice  was  to  make  him  only  liable. 

r  ^00  1  A  feme  covert  when  ftie  fues  by  prochetn  amy  may  be  fubjefl  to 

cofts,  but  an  infant  is  not ;  for  a  feme  covert  may  at  any  time 
difavow  the  fuit,  which  an  infant  cannot:  and  this  they  fatd 
was  the  diftinflion  ;  and  therefore  infifted,  that  the  plaintiff,  in 
regard  he  had  not  profccuted  the  fuit  after  he  attained  his  full 
age,  ftiould  not  be  made  fubjects  to  cofts. 

For  the  defendant  it  was  argued  by  Ltdwyche  and  Meadj  that 
the  infant  znd  prockein  awyv/cre  both  liable,  and  ought  to  be  fo, 
otherwife  the  infant  might  be  as  vexatious  as  he  pleafed:  at 
common  law  the  judgment  is  always  entered  againft  the  infant, 
and  the  execution  follows  the  judgment;  fo  that  at  law  the  in« 


(i)   Plc/e  the  report  in  Peere    Lord    C.    Thurlow,    z  Cox's  P. 
Williams.  fTms,  296.  n.  (i). 

(2)    Ss^^^    *^^de    Squirrel    v. 
Squirrel^  1 7   Dec.    X791.      corcm 

fant 
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fant  here  is  liable  to  cofts ;  and  there  being  in  this  cafe  both  ' 

co(U  at  law  and  in  equity,  a  court  of  equity  will  not  in  fuch 
cafes  take  from  the  defendant  the  remedy  he  has  at  law.  It  was 
admitted,  that  they  knew  of  no  precedent  in  this  court,  where 
the  infant  paid  cofts;' and  therefore  they  would  argue  from  cafes 
at  law,  which  they  faid  were  equally  founded  upon  reafon  as 
cafc;s  in  equity :  and  the  reafon  of  the  common  law  in  fubjc£lin^ 
infants  to  cofts,  was  in  refpe£i  of  their  intereft  in  the  matte  a 
controTCrfy.  The  proche'm  amy  has  not  an  abfolute  power  ro 
carry  on  si  fuit  without  an  infant's  confent;  for  upon  application 
to  the  court  on  the  behalf  of  the  infant,  fuggcfting  that  the  fuit 
is  not  for  his  benefit,  the  court  will  refer  it  to  a  Mafter,  and  if 
he  reports  it  fo,  the  court  will  ftop  the  fuit.  The  cafe  of  Lord 
Dudley  was  mentioned,  where  an  infant  would  have  contro- 
terted  an  account  before  a  Mafter :  but  the  court  would  not  per- 
mit him  to  do  it,  till  he  had  given  fecurity  to  anfwer  cofts ;  from 
which  it  was  inferred,  that  an  infant  ought  to  be  made  li.  ble  to 
anfwer  cofts. 

Kin^  Lord  Chancellor.  At  common  law  no  cofts  were  given 
either  to  plaintiff  or  defendant  \  but  the  plaintiff  Yound  pledges 
de  profequetido^  and  in  cafe  it  was  fqund  againft  him,  he  was 
amerced  profalfo  clamore  fuo. 

Infants  found  no  pledges  at  common  law.  The  ftatute  of 
Gloucefter  was  the  firft  ftatute  which  gave  cofts  to  demandants  in 
real  ai^ions,  and  the  power  for  infants  to  fue  hy  prochein  amy  was 
firft  introduced  by  the  ftatute  of  Wejlminjler  2.  It  was  made 
general,  and  Cokt  in  his  commentary  upon  thefe  ftatutes  fays, 
that  both  guardian  and  prochein  amy  ought  to  be  admitted  by  the 
court,  and  that  no  one  can  have  a  teftamentary  guardian  for  this 
purpofe.  I  think  it  a  proper  power  lodged  in  the  court,  that 
tbey  may  have  refponfible  perfons  \  for  at  common  law,  if  the 
guardian  loft  the  infants'  land  by  mifpleading,  the  infant  could 
not  falfify  the  judgment;  but  a  writ  of  deceit  lay  to  recover  in  [  710  1 
damages  againft  the  guardian.  I  do  not  find  that  any  cafe  has 
been  cited,  where  an  infant  plaintiff  has  been  obliged  to  pay  cofts 
either  at  law  or  in  equity  :  and  in  Cro.  Eliz.  33.  Grave  v.  Grave ^  vide  i  Bulft. 
an  infant  brought  tiefpafs  by  guardian,  and  was  nonfuited ;  yet  1^9* 
the  court  would  not  charge  him  with  cofts.  And  in  another 
cafe  I  Bsi//l.  I  op.  the  court  feemed  to  be  of  the  fame  opinion. 

And  the  Chancellor  having  enquired,  what  was  the  praflice 
of  the  regifter,  who  faid  he  had  never  known  an  infant  liable  in 
that  court ;  he  difmifled  the  bill  without  cofts  in  equity,  but 
left  the  defendant  to  recover  at  law,  as  he  could. 

D  3 
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Kellway  wr/I  Keilway. 
Coram  King  Chancellor ^  19  May  1726. 


r>    Keilway  died  inteftate  pofltffed  of  a  confiderable  pcrfona? 
•*^  •  eftate,  and  without  iflue,  leaving  a  wife,  and  feveral  bro- 


How  the  eftate 
Aall  be  diftri- 

there  u  a  wife,  thcfs  and  fillers,  and  his  mother  living. 

1  mo. her  and 

^r-huTren"'  '^^^  ^^^^  undcr  the  ftatute  of  Car.  2.  takes  a  moiety;  and  a 

»°v\iu/Rcp,      quffticn  arifmg  upon  the  ftatute  i  Jac.  2.  r.  17.  how  the  other 
344»  moiety  (hould  be  diftributed,  whether  the  mother  ftould  have 

CU^  Re'  180  ^^  whole',  or  only  a  diftributory  fhare  with  the  brothers  and 
X90.'  '  *  fillers,  and  to  have  the  opinion  of  the  court,  a  bill  was  brought; 
%  Eq.  Ca.  Ab.  2LnA  upon  hearing  the  Lord  Chancellor  was  clearly  of  opinion^ 
IJt*  pi.  48.*  ^"^  decreed,  that  the  mother  (hould  have  no  more  thap  a  ihare 
I  E^.  Ab.  253.  of  the  other  moiety  in  common  with  the  brothers  and  fitters  of 
the  inteilate  (i). 


(1)  Stanley  v.  SiMuley^  I  Atk,  455.  S.  P.  upon   the  authority  of 
this  cafe. 


Hill  verf.  Bateman  et  al'. 
Coram  Raymond,  Chief  Jtiftice^  at  Weftminftcn 

Trcfptfs  and  'Tp  H  E  defendant  Bateman^  being  a  juftice  of  peace,  ha(| 
menti^lJai^nft  ^  convifted  the  plaintiff  for  deftroying  game,  and  though 
ajufticc  for  (as  it  was  proved)  the  plaintiff  had  effefts  of  his  own  which 
committing  might  have  been  diftrained,  which  were  fufiicient  to  anfwer  the 
tiM^forTftl^^y.  penalty  he  had  incurred,  yet  tlie  defendant  fcnt  him  immediately 
ing  game,  where  to  Bridewell,  without  endeavouring  to  levy  the  penalty  upon  his 
Acre  was  no  at-  goods ;  and  an  a£liou  of  trefpafs  and  falfe  imprifonment  being 
^emp  to  I  ram  ^yQ^gJ^^  againft  Bateman  for  this  commitment,  the  Chief  Juftice 
1  Scfl".  Cn.  p.     was  of  opinion,  that  the  adion  well  lay  ( i  )• 

344.  No.  270. 

S.cV'  °**^  The  other  defendant  was  the  conftable,  who  had  executed 
Warrant  a  fuffi.  this  warrant  of  commitment;  and  as  to  him  it  was  agreed,  that 
cjenijuftifica-  the  Warrant  was  a  fufficient  juftification,  it  being  in  a  matter 
tu'm^miM'  within  the  jurifdidiion  of  the  juftice  of  peace  :  but  if  a  juftice  of 
within  the  juf.    pcacc  makes  a  warrant  in  a  cafe  which  is  plainly  out  of  his  ju- 

tjce»*  jurifdic- 
tlon,  fecus 
where  it  is  plain- 
ly out  of  it.  ( i)  nje  Morgan  r.  Hughes^  2  7#r«  Ref.  225. 
HCCO...C44*  rifdiaion. 
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rifdidion,  fuch  warrant  is  no  juftlCcation  to  a  conftable.    See 
24  Geo%  2.  c.  44*  (2). 

And  it  was  agreed,  that  where  alliens  of  this  kind  arc  brought  In  thefe  aftjoni 
againft  juftices  of  peace,  they  arc  obliged  to  fhcw  the  regularity  j^^^^^  '""^ 
of  their  convif^ions;  and  the  informations,  isfc  laid  before  them  proccediags. 
upon  which  their  convi£lions  are  grounded,  mud  be  produced 
and  proved  in  court  (3  )• 


(2)  Fide  ShergM  v.  ffoilaivayf  So  the  officer  in  juAifying  himfelf 
fo^.  1002.  4  Com.  Dign  tit.  under  a  warrant,  mufl  fhew  that 
JmprifcmauKtf  (H.  9.)  p*  37?.  he  adled  in  obedience  thereto* 
5  Com.  Dig,  tit.  PlemtUr^  (3  M.  Money  v.  Leacb^  3  Eurr.  1742. 
22.)  (3  M.  23  )/.  796.  Lcvfon  V.  Qletik^  cited  i^   1761. 

(3)  k^ide   the  cafes  cited    in  176;. 
Oifs    T*    Durden,    Cowp.    642. 

Domlnus  Rex  verf.  Chipp; 

TH  E  defendant  was  convifted  upon  the  ftatute  4  far  5  W^*  4  &  5  W.  &  M. 
far  M.  c.  23.  for  deftroying  game :  not  being  a  perfon  c.  »3- 
duly  qualified.  I^^-J:;'"^; 

a  convi^)n  for 

Filmer  for  the  defendant  took  feveral  exceptions  to  the  con-  *'*»"*"«  8Mne» 

^1^0»*  ff  idant  to  b'  an 

infiiior  traoef* 

!•  That  the  information,   which  was  fet  forth  in  the  con-  nwf>»  wiiKout 
fi&ion,  was  infufficient  to  warrant  the  conviflion  ;  for  the  in-  Jj.^  aViffoimt 
formation  only  recited  that  he  was  an  inferior  tradefmauy  but  did  perfon,  it  luffi- 
not  (hew  that  he  had  n.vafied  his  fuhfance^  or  that  he  was  a  dijfo-  ^*^°^' 
Ivteperfony  which  are  the  words  of  the  ftatute;  and  therefore  it  thirdcfcMjint* 
did  not  appear  by  this  convi^lion,  that  the  defendant  was  fuch  did  unlawfully 
a  perfon  as  was  intended  by  the  llatute,  for  he  might  be  an  iw-*^""^'  !*V\'^'* 
ferhr  iradefman^  and  yet  have  a  fufficient  cftate  to  qualify  him  to  cj.»v.aioi  for 

bunt,  liCm  ^«cf  ftealing . 

li  1:  let  forch 
,  ,  r      r      ^    •       \  .rt.  «       that  the  in'or- 

2.  That  It  was  not  any  where  fet  forth  in  the  conviftion,  that  muLion  was 

the  defendant  did  unlawfully  bunt\  and  for  any  thing  which  aps*.^**"  toaju/liet 

pears  in  this  conviction,  the  defendant  might  have  bought  the  ng^/^j^f^y*^ 

hare ;  and  have  hunted  and  killed  it  in  his  own  yard,  which  adfMnc  a  juitice. 

would  hare  been  lawful.  '  ^*^- c-.  p. 

37a.  pi.  a^S. 

3.  That  the  conviftion  fet  forth,  that  information  was  given 
to  fuch  an  oncjuftice  tf  peace ^  but  did  not  fay  adtunc  a  jultice; 
and  he  might  be  a  juftice  at  prefent,  and  not  at  the  time  of  the 
infonnation. 

D  4  But 
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But  the  court  over-ruled  all  the  deceptions  5  and  to  the  firflr 
they  idid,  that  the  Itatute  was  in  the  disjundtiVc,  v/?;.  hiferior 
traLffman  or  d'.ffilulf  po-frn  \  and  therefore  laying  tliat  the  defends 
?liU  WAS  either  was  luihcient. 

t  n\%  '\  To  tlie  fccond,  the  court  faid,  that  the  Itatutes  forbid  fuch 
perfons  as  the  defendant  to  hunt  at  all^  and  made  it  criminal  for 
fuch  perfons  to  htwt  generally.  An<l  in  this  llalute  there  is  no 
diilindion  betwixt  laiuful  and  unlaivfiil  hutit'wg,  as  there  is  in  the 
ftatute  againil  deer  dealers;  and  they  agreed,  that  in  a  conviction 
for  deer  Itealing,  it  muft  be  fct  forth,  that  ,the  defendant  did  uti^ 
laivfitUy  hiuit  \  but  in  the  prtfent  cafe  it  need  not,  becaufe  there 
is  no  fuch  di(lin£lion. 

To  tiie  third  exception  the  court  fald,  that  the  conviftion  fet 
forth,  tliat  information  was  made  to  fuch  an  one  exijlen*  un* 
jujllc\  l3'c,  which  muft  be  intended,  that. he  was  one  at  that 
pme,  and  was  fuflicicnt  without  faying  adtunc. 

And  fo  all  the  exceptions  were  over-ruled,  and  the  convi£tioii 
^onflrn:>edf 


Dawfon  ct  ux*  vcrf.  Mycr  MiP, 

//;  the  Exchequer  Chamber. 

VT»»t  ve  mu-  A  Writ  of  error  was  brought  in  the  Exchequer  Chamber 
luai  cjvenann.  Jf^  upon  a  judgn'ient  in  D.  R.  in  an  action  of  covenant,  iit 
jrC^w.il.2.c.i.  ^\{^^\^  ti^e  plaintiff  declared,  that  in  cdnfideration  of  730/.  10/^ 
to  be  paid  by  t!ie  defendant,  he  (the  plaintiff)  covenanted  on  or 
before  il^.e  25  March  then  next,  to  transfer  the  produce  of  634/. 
*]s.  6d  in  lottery  annuities  fubfcribed  by  the  plaintiff,  and  that 
the  defendant  covenanted  to  accept  and  pay ;  and  the  plaintiff 
fet  forth,  that  the  company  allowed  173/.  16/.  flock  upon  the 
faid  annuities,  anJ  then  feta  forth,  that  he  made  a  tender  there- 
of to  the  defendant  upon  tlie  day,  and  that  the  defendant  refuf&d 
to  accept. 

The  defendant  pleaded  double,  viz.  that  there  was  no  tender, 
and  that  tie  contr?i(fl  was  not  regiflred.  The  plaintiff  replied 
^hat  the  contraft  was  duly  regiltred,  and  offered  an  ifTue,  to 
which  the  defendant  dcnjinrrcd ;  and  as  to  the  defendant's  plea 
that  ^he  plaintiff  made  no  tender  the  plaintiff  demurred. 

And  upon  joinder  in  demurrer,  the  court  of  5.  R.  gave  judg^^ 

nient  for  the  ^^iainiiff  ^  for  they  faidj  t}iat  ther^  w^re  mutual  co^ 

>  vcnantsj 
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fenantSf  vix*  an  exprefs  covenant  from  die  defn^dant  to  pay  the 
plaintiff  73c/.  10/.  and  then  a  diftind^  covenant  from  the  plain- 
tiff to  transfer  the  produce  of  the  annuities  to  the  defendant  5 
and  the  covenants  therefore  being  mutual,  they  held  that  the 
tender  was  out  of  the  cafe,  and  the  plaintiff  was  not  obliged  to  [  7^3  3 
anfwcr  It;  for  if  the  plaintiff  did  not  tender,  the  defendant  had 
bis  remedy  againft  him  for  not  doing  it, 

A  writ  of  error  being  now  brought  upon  this  judgment  in  tlic 
Exchequer  Chamber,  Eyre  Chief  Juftice  of  the  Common  Pleas, 
Giiberi  Chief  Baron,  Prue^  Page  and  Hale^  Barons,  and  Denton 
Juftice,  wcre.unanimoafly  of  opinion,  that  the  judgment  of  B.  R^ 
was  right,  and  they  affirmed  it  accordingly. 

Faxaleriey  was  of  counfel  for  the  plaintiff  in  error,  but  he  not 
attending  there  was  no  argument. 

And  StrangSy  who  was  ready  to  Irgue  it  for  the  defendant  in 
error,  only  opened  the  cafe,  becaufe  the  court  were  clearly  of 
opinion  for-his  client  upon  the  firll  opening.  But  the  cafes  upon 
which  he  relied  as  authorities  were  thcfe, 

Blachvcll  V.  Najby  Mich.  9  Ceo.  ante  535.  which  was  a  cove- 
nant by  the  plaintiff  to  tranbfei:  (lock  to  the  defendant,  and  the 
defendant  in  confideratione  pranUfor*  covenanted  to  accept  and  pay 
for  it ;  and  the  court  held  that  the  words  in  conftderaiione  pra* 
tBiJfor*  implied  the  covenant  on  the  other  fide  to  transfer  j  and 
were  held  to  be  mutual  covenants,  and  judgment  ^r«  q^^^i  which 
was  affirmed  in  the  Exchequer  Chamber,  i  Saund.'^i^.  Pordage 
t.  Cole, 

TTie  cafe  of  Wyvil  v,  Stapletony  ante  615.  which  was  affirmed 
in  the  Houfe  of  Lords,  was  to  pay  proinde  adtunc  at  the  time  of 
die  lender ;  which  is  different  from  this  cafe,  for  the  defend- 
ant's covenant  is,  to  pay  fo  much  abfolutely  in  fatisfa£lion  for 
the  ftock.  The  defendant  here  covenants  to  do  two  diflinft 
ads,  I.  to  accept;  ?.  to  pay;  here  is  no  proinde  \  and  the  words 
in  conji^eratione  pramijfor*  relate  only  to  the  covenant  on  the  other 
fide  to  transfer,  and  not  to  tlie  adual  transferring. 

If  the  covenant  of  the  defendant  ad  idem  tempus  folvere  Is  to  be 
confined  to  his  acceptance,  then  it  gives  him  the  liberty  of  avoid- 
ing one  contrail  by  the  breach  of  the  other.  In  the  cafe  of 
Wyvil  V.  Stapleton  there  were  not  the  words  ad  idem  tempus^  and 
thofe  words  in  the  prefent  cafe  are  to  be  condrued  to  be  the 
time  the  defendant  agreed  to  accept  thejlock^  and  not  the  time  the 
ptuntiff  dw  a(tHaUy  transfer ^ 

He 
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He  had  another  exception  to  the  defendant's  plea,  which  wag 
this ;  by  the  contraft  the  plaintiff  was  to  transfer  the  produce  of 
the  faid  annuities,  with  all  dividends,  profits,  l^c.  and  the  plea 
only  offers  an  iifue  as  to  the  produce  of  tlie  (lock.  So  that  it  is 
putting  that  in  iffue,  which  if  found  for  the  plaintiff,  will  not 
cftabliih  the  performance  of  the  whole  agreement  on  his  part. 
lUte  6*3.  •j.j^jg  ^^^^  2g  immaterial  as  the  cafe  of  payment  before  the  day ; 
which  has  been  often  held  ill,  if  found  for  the  plaintiff.  Triti. 
13  Ann.  B.  R.  Merrily.  Joeelyn.  So  in  Hob.  1 13.  in  debt  upon 
an  obligation  for  the  payment  of  10/.  10  s.  the  defendant  pleaded 
payment  of  10  A  only,  upon  which  they  were  at  iffue,  and  a  re- 
pleader was  awarded,  though  the  defendant  had  pleaded  that  he 
pnjd  it  fecundum  formam  conditionis.  But  this  exception  did  not 
come  before  the  court  for  their  opinion:  and  judgment  was 
affirmed  upon  the  firft  point. 

Upon  which  affirmance  a  writ  of  error  was  brought  return- 
able in  Parliament,  where  after  the  cafe  was  fettled,  and  I  was 
ready  to  argue  it,  tlie  plaintiff  in  error  fubmitted,  and  paid  the 
money. 
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13   Georgii  Regis.      In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujllce^ 

Sir  John  Fortcfcue  Aland,  K^a.      ^ 

James  Reynolds  Efq.  (jf^^i^^^* 

iS/>  Edmund  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  KnL  jittorney  General. 

Charles  Talbot,  Efq;^  Solicitor  General. 


Caftle  verf.  Richaidfon* 

LIBEL  in  the  ecclcfiaftical  court  for  not  taking  upon  him  1  Bam.B.R.  5, 
the  office  of  chapel-warden  :  the  defendant  pleads,  that  it  5*  9*    -. 
is  a  donative,  and   thereupon  moved  for  a  prohibition.     And  adonaUvc^^c^ 
upon  debate  the  fame  was  denied,  the  whole  court  being  of  opi-  fobjeQ  to  the 
nion,    thjit  diough  there  was  a  difference  as  to  the  incumbent,  ^P'ntiul  couru 
yet  as  to  the  parifli  officers  there   was  none ;  for  they  arc  the 
officers  of  the  parifli,  and  not  of  the  patron  of  the  donative. 


Torrent  verf.  Burley.     In  Scaccario* 

BILL  to  difcovcr  whether  the  defendant's  hufband  died  Cannot  fue  la 
worth  40/.  fo  as  to  be  liable  to  pay  the  plaintiff  a  mortua-  equity  tor  a 
ry;  and  praying  relief.     Upon  anfwer  admittinc:  affets,  but  de-  °*?r""7'     , 
nytng  the  cultom  ;  the  plamtiff  wtnt  into  a   proof  of  his  ngh^,  Law.  506. 
and  feverai  witneffes  were  examined  on  both  fides.     And  at  the 
hearing  the  bill  was  difmiffed  with  cofts  as  to  the  relief,  becaufe 
that  was  properly  at  law  or  in  the  fpiritual  court,  and  in  a  bill 
sgaioil  one  perfononly  the  right  could  not  be  eftablifl^ed* 

The 
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The  difmiflion  was  generally  with  cofts,  though  the  defend- 
ant had  not  demurred  to  the  relief^  but  run  into  a  proof  of  the 
right.     Strange  pro  quir^m 


Dominus  Rex  vetf.  Tenant. 

After  defendant  ▼  T  p  O  N  an  order  of  baftardy  the  defendant  appealed  to  the 
/effions  a^new^  ^  fcflions,  whcrc  upon  a  full  hearing  he  was  difcharged ; 
order  of  baftardy  afterwards  the  fame  juftices  make  a  new  order  upon  him.  And 
cannot  be  made.  £^^  moved  to  quafli  it,  the  defendant  being  by  the  former  ©rder 
J  Seft^  C»/a72.'  of  feffions  abfolutely  difchargcd.  i  Fent.  59.  Cro.  Car  350. 
pi.  fti3.  S.  C.  2  Bulft.  355.  And  of  that  of  opinion  was  the  couit^  and  c^ualh- 
ed  the  laft  order. 


Dominus  Rex  verf.  Reeks. 

9&  loW.  3.  c.  T  T  P  ON  a  trial  at  bar  on  an  information  in  natttra  de  quo 

*5-  vy    warranto  for  the  office  of  burgefs  of  Chrtft^Churcby  the 

ticate  an  admif-  admiffion  of  the  defendant  was  produced,  and  it  appeared  to  be 

fion  thac  it  not  a  parchment  that  had  only  one  (lamp,  and  yet  had  five  admifli- 

^amped  at  the     ^^^  entered  upon  it.     And  in  order  to  make  it  good,  they  had 

it.  Raym.  1445.  annexed  four  other   parchments,  each  of  which   was  (lamped. 

iBarn.B.  R.  8.  And  the  court  held  that   would  not  make  it  good,  and  that  the 

proper  way  would  have  been  to  have  paid  the  four  penalties,  and 

had  four  new  (lamps  on  the  iirft  parchment,  .as  was  done  in  the 

bi(hop  of  Cheftet'^  cafe,  ante  624.     And  for  want  of  thi«  there 

was  a  verdi£l  againd  this  and  the  other  four  defendants  ( i ). 

The  next  day  they  moved  for  a  new  tiial  (2).  And  the  court 
would  not  hear  any  thing  of  the  motion,  unlefs  they  produced 
the  admi(Con,  and  (hewed  they  had  paid  the  penalty.  And  the 
defendants  not  caring  to  be  at  that  certain  expence  for  the  uncer- 
tainty of  gaining  a  new  trial  afterwards,  they  fubmitted  tojudg-* 
ment  of  oufler. 


i)But  it  feems  according  to  S.  P.     And  there  is  no  mention 

the  report  in  Ld,  Raym.  which  is  either  in  that  report  or  in  i  Bar* 

much  fuller,  that  the  admiffion  of  jvar^.ofthere  being  a  verdidl  againd 

the  firll  perfon  named  in  the  ad-  any  other  perfon  but  Reeks, 

roiffion  was  good,    and  that  the  (2)  Muf grave  v.  Ne<vin/9n,  ante 

defendant  was  named  third.  Fide  5 84.  Smith  v.  Parkburft,  poft,  x  1  o^. 


in  Gilbert  v,  Locfyer,  Doug,  a  1 7. 
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Graddl  verf.  Tyfon. 

DEBT  upon  a  bond  by  the  executor  of  the  furviving  exe-  jeofail, 
cutor  of  the  obligee  ;  and  on  error  afur  a  vcrdi£l  Strange  L  Kzjm.  1441. 
objeacd,  that  it  was  not  (hewn,  that  the  firft  executors  proved  |*f^^  ^  g^ 
the  will;  and  if  not,  this  executor  could  maintain   no   aftion.  But  a  differeiic 
but  it  muft  be  brought  by  the  adminiftrator  cum  tefiatmnto  amxo.  P«a^ 
Being  after  a  verdidV,  the  court  held  it  well  enough)  and  af- 
firmed the  judgment. 

GrifEn  verf.  Scott. 

TRESPASS  for  entering  his  houfe^  and  keeping  poflef-  The  lan^M 
fion  of  his  goods  eight  days.     The   defendant  juftifies  '^jl'**?^J^ 
under  a  diftrefs  for  rent ;  to  which  the  plaintiff  replies,  a  tender;  J^^  be*^' 
and  on  demurrer  it  was  objeded,  that  it  ought  to  be  pleaded  with  trc^aOer. 
>n««.r.  prijl.  Lutv,.  S9^.     Tho.   Ent.   265.     fr,nch.  939.  ^jj^^/^t 
Cro.  Jac»  423.     S/i/i.  6a 2.     Sedper  curiam^  Be  the  replication  3,s.C. 
good  or  bad,  yet  we  muft  go  back  to  th«  firft  fault,  which  is 
in  the  plea,  for  the  defendant  ought  to  have  removed  the  goods  at 
the  five  days  end  ;  and  for  the  other  three  he  is  a  trefpaffer»  and 
there  is  no  juftification  ( i ).     Judicium  pro  quer! 

(i)  See  the  report  in  Ld,  Rapn.  Macclesfield^  C.  J,  et  vide  3  Black. 

more  drcamftantial  and  accurate.  Com.  14.     Bat  by  the  11  Geo,  z.  ^ 

according    to  it    the   defendant  r.  19.  a  diilreinor  may  turn  any 

ihoald  have  removed  the  goods  part  of  the  premiiTcs  upon  which 

from   the   premifes,    not  at   the  the  diHrefs  is  taken  into  a  pound, 

tod  of  five  days  bat  in  a  reafon-  and   he  ihall  not   be  deemed   a 

able  time  and  impounded  them  trefpafier  ai  initio  on  account  of 

ina  legal  pound,  becaufe  the  Jaw,  any    illegal    a6t    committed    in 

prior  to  1 1  Geo.  z,  c.  x^.feS.  10.  making  the  diflrefs.     It  is  to  be 

did    not    allow    the    impound-  obferved  alfo  that  if  this  cafe  had 

iog  a  diftrefs  on  the   premifei,  happened  fubfequent  to  this  fta- 

except  in  cafes  within  %W.^  tute,  ftill   the  defendant  would 

M.  Sefs.  1.  r.  5*  have   been  a  trefpalTer  for   two 

According  to  it  alfo  the  de-  days  at  mod,  not  for  three,  ai  the 

fendant  was  held  a  trefpafTer,  not  goods  could  not  have  been  fold 

for  the  three  days,  but  ah  initio,  until  the  fixth  day  after  they  were 

upon  the  authority   of  The  Six  tukefn.     IVallace  v.  Kin^^    i  //. 

Carpewiers  cafe,    8   C#.   146.  «nd  Black.  13. 
Carinnrigbt   v.   Combes,    cor.  Ld. 

Dominus  Rex  verf.  Pufcy, 

TH  E  defendant  colonel  Pufey  was  indiftcd  at  the  Old  Bailey  J^^^^^'j^^^'J^' 
for  perjury:  and  to  avoid  his  appearing  there,  he  moved,  oUBcii^y^ 
{or  z  certiorari^  and  cited  Sir    Humphrey  Mackworth's  cafe,  P^/»  iScf».  Cif.p. 
9 Geo.     Scd  far  curiam.  That  was  not  for  forgery,  but  for  at-  ^'u^^rmB^R.* 
2  fi*i"g  S-S.C.  ' 
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fixing  the  fcal  of  the  company  in  his  cuftody  without  their  autho* 
rity,  which  was  a  conteft  of  a  civil  nature  :  *  we  muft  make  no 
diftinftion  of  perfons,  and  therefore  cannot  grant  a  certiorari  for 
a  defendant  without  confcnt  of  the  profecutor  ( i). 


(i)  Rex  V.  lies,   I   Sefs.   Caf.   321.    w.  234.  S,  P.    Fille  Ra^  ^^ 
Wells,  ante  549. 

Barry  verf.  Barry. 

Pra&ice.  HT^  ^  ^  principal  died  after  the  return  of  a  capias  ad  fatisfa* 

f^^*' '  ^^*'  ^  ciendtdm  and  before  taking  out  ^fcire facias  againft  the  bail* 
clw'the  Came  -^"^  ^^^  court  refufed  to  ftay  proceedings  againft  them,  for  in 
wu  held  again,  ftri^lncfs  of  law  the  bail  are  bound  from  the  return  of  non  ejl  in-- 
L.  Raym.  145a.  ^ntus ;  and  it  is  but  ex  gratia  that  a  furrender  after  is  accepted, 

which   time  they  take  at  their  peril,     i  Roll.  Abr.  3i6.pl.   i. 

ante  ^11. 

Murray  verf.  Thomhill. 

Pnaice.  'TP  ^  ^  court  refufed  to   naake  a  rule  upon  the  Eajl-India 

JL      company  to  infpeft  their  private  books  relating  to  the  ap- 
pointment of  their  fervants  ( i ). 

{i)  Shelling  V,   Farmer,  ante  6^6,     Hodges  y,    Atkis,  3   Wtlf.  398. 
and  the  note /£/?.  1223. 


[  -718  3  Wild  verf.  Sands. 

Cannot  enter  ▼  T  was  movcd  to  cntcr  Up  judgment  on  an  old  warrant  of  at- 
wm^t"oi  a?tor-  JL  torncy,  the  defendant  being  living,  and  tlie  debt  unpaid ; 
ncy  afcci  the  ac-  but  it  appearing,  the  party  to  whom  the  warrant  was  to  conf eft, 
toracy*8  death,    ^^g  dg^d ;  the  court  would  not  grant  the  motion. 

Aftell  qui  tarn  verf.  Andrews. 
L.  Raym.  1421.     A   CTION  of  debt  upon  the  ftatute  12  Car.  2.  c.  25.  for 


"A 


toft.  1124.  I^^  felling  wine  by  retail  twenty  fevcral  times  without  licence. 
SeUing  a  Tingle  Thc  defendant  pleaded  nil  debet.  And  upon  the  trial  the  jury 
gallon  of  wine  found  the  defendant  Not  guilty  as  to  nineteen  of  the  twenty 
pcrfon  "in^'i"  times,  and  as  to  one  particular  time  they  find  a  fpecial  rerdift, 
own  houfe  viz.  That  the  defendant  was  a  merchant  and  dealer  in  wine  \h 
UnznX^r^^i  ^'""P^^  *"^  ^^^^  *"  ^^^  raanfion-houfe  there,  he  fuch  a  day  fold 
fcHing  by  retail  ^^^'^  gallon  of  Wine  to  onc  Mills^  who  carried  it  to  the  Guilders* 
under  la  Car.     Jnn  in  BriftoL  and  that  it  was  there  drank :  that  this  inn  belonged 
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to  one  J.  S.  and  that  the  defendant  had  no  licence  for  the  fell-* 
ing  of  wine ;  et^,  ^c. 

The  queftion  in  this  cafe  was,  whether  the  felling  of  this  one 
gallon  of  wine  in  the  defendant's  own  houfe,  which  was  fpent 
in  another^  was  a  felling  by  retail  within  the  meaning  of  the 
flatute. 

Serjeant  Chappie  for  the  plaintiff  argued,  that  the  felling  one 
gallon  is  a  felling  by  retail  within  the  (latute,  for  the  (tatute  de- 
fcribes  what  (hall  be  accounted  a  felling  by  retail,  viz,  felling  by 
pint,  quart,  bottle,  or  gallon,  and  tliough  this  was  fpent  in 
another  perfon's  houfe,  yet  it  makes  no  difference,  for  the  words 
of  the  (tatute  are  general. 

At  common  law  every  man  had  liberty  to  fell  wine  as  he  could, 
cither  by  wholefale  or  retail,  until  the  ftatute  7  E.  6.  c.  5.  which 
was  the  firil  reftraining  (latute.  And  the  next  (latutc  is  the 
12  Car.  2.  upon  which  this  a£lion  is  brought,  and  this  ftatute 
appoints  commiffioners  to  grant  licences  to  fell  wine  by  retail, 
and  reftrains  more  particularly  than  the  former  ftatute,  for  the 
words  are,  (hall  not  be  drank  within  man(ion-houfe  or  witliout. 
Fide  Hard.  338. 

Fazakerliy  contra  argued,  that  this  being  a  penal  ftatute,  ought 
not  to  be  extended  further  than  the  exprefs  words  would  carry 
it :  the  z8t  was  intended  only  to  oblige  pcrfons  rcfiding  in  par- 
ticular places,  and  who  made  a  trade  of  felling  by  retail,  to  take  [  7 19  j 
licences,  and  not  to  fubjeft  a  merchant  to  a  penalty  for  one  parti- 
cular ad  :  he  cited  8  Co.  129,  1 30.  where  it  is  held,  that  a  perfon 
n:ay  ufe  a  trade  in  a  particular  inftance,  notwithftanding  the  ge- 
neral reftraint  by  the  ftatute  5  Eliz.  and  to  brew  or  bake  for  him- 
fcif  or  family,  is  no  offence  within  that  aft.  And  there  being 
only  one  a£lJfound  againft  the  defendant,  it  was  never  the  in- 
tention of  the  ftatute,  to  make  fuch  a  perfon  liable  to  the  pe- 
nalty. . 

This  term  the  Chief  Juftice  delivered  the  opinion  of  the 
tourt :  and  declared,  that  they  were  all  agreed  in  it,  that  the 
pbintiffmuft  have  judgment;  for  the  words  of  the  ftatute  are 
plain  and  exprefs,  and  take  in' this  very  cafe;  and  it  is  not  rea- 
fonable  to  allow  a  merchant  to  fell  by  retail  without  licence,  any 
more  than  another  perfon,  for  the  words  are  general,  no  per/on 
9r persons  'wbatfoever.  And  though  the  jury  have  found  the  de- 
fendant guilty  of  but  one  aft,  yet  that  is  plainly  within  the  fta- 
tute, for  the  ftatute  gives  a  diftinft  penalty  for  every  particular 
offimcc.  And  therefore  this  fingle  aft  of  the  defendant  fubjefts 
^  to  filch  pc:nalt y.     J  udgment  for  the  plaiutiff» 
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Story  verf.  Atkins. 

^^!tt''m!!l  A  CTION  upon  the  cafe  upon  fevcral  promifcs;  and  the 
Jnftnor  court  -*^  plaintiff  declares  firft  upon  a  promiflbry  note  for  1 2  /.  1 1  /. 
»»y&Tethefta-  fccond  count  upon  an  indebitatus  ajfumffit  for  aoA  money  lent, 
^V^.  «»d  third  for  money  laid  out. 

lory  note. 

Adedaradonin       To  thc  firft  count  upon  the  promiflbry  note,  the  defendant 

moQ MniMMi'    p'^ads,  that  the  caufc  of  aftion  did  not  accrue  infra  fix  annos, 

tatas  tjfimffit     and  to  the  other  two   counts  he  pleads  non  ajfum^tt  generally^ 

and  one  upon  a    upon  which  iffuc  is  joined. 
I^ronunory  note      *  •' 

•n  a  fuperiory 

aav  be  averred  And  as  to  thc  defendant's  plea  to  the  fir.1  count,  the  plaintiff 
fiiM  caufe^f  '^cp^^cs,  and  admits  that  the  caufe  of  aftion  as  to  the  firft  count 
■aioo,  although  did  not  arife  within  fix  years  before  his  exhibiting  his  bill  in  this 
?*t£"Lr^*"A^  court,  but  that  it  arofe  thc  25  th  of  March  1720.  and  that  upon 
exceediUie  ^^^  ^^^^  oi  February  1 725.  in  order  to  recover  the  money  due 
amountofthc  to  him  upon  that  promife,  he  levied  his  plaint  in  the  fheriff  of 
'l^'J'  .  London^ s  court,  in  placiio  tranfgreffionis  fuper  cdfum ;  and  avers 
that  the  defend-  ^^^^  fecundutn  confuetudinem  civitatis  prad\  he  there  declared 
ant  was  indebted  againft  the  defendant  in  an  adion  upon  the  cafe,  and  fets  forth  his 
aol^fiw^diffcreni  declaration  ;  which  was,  eo  quod  the  defendant  fuch  a  day  indebi" 
fums  of  money  ta^  fuit  quer*  in  20  /.  pro.  dive  rf,  pecuniar  urn  fummis  per  prad*  def. 
hy  the  dtkndvit  prafat*  quer*  prius  debit,  which  he  promifed  to  pay:  then  the 
&rmerly1lcnt,  plaintiff  fct  forth  that  the  defendant  hereupon  brought  his  writ  of 
"which  in  confi-  habeas  corpus^  by  virtue  of  which  the  faid  plaint  was  removed 
deration  dwrcof  j^jq  t^jg  court,  and  the  plaintiff  declared  againft  him  de  nffvo  % 
pay,  may  be  21  "d  avers  it  to  be  pro  eadem  caufa  aclionis  pro  qua  levavit  querelam 
goodhy  Quikomi /uam prxd*  ut  prafertur :  and  then  he  aveis,  that  the  caufe  of 
Wufficksntly'  ^^^°"  ^*^  accrue  within  fix  years  before  his  levying  the  faid  plaint 
averred  when      in  the  (licriff 's  court,  and  therefore  prays  judgment. 

tile  replication 

Vu^^mToijUttw  ^^  ^^'*s  replication  the  defendant  demurred,  and  Ihewed  fof 
ditiMmthLuatis  caufc,  that  it  did  not  appear  by  the  plaintiff 's  replication,  that 
^^f*A^  J^"*  his  bill  againft  the  defendant  in  this  court  was  for  the  fame  caufc 
©ut  fetting  forth  of  a6lion,  as  that  for  which  he  levied  his  plaint  in  the  court  bc- 
the  cudom  at      low.     Upon  which  there  was  a  joinder  in  demuirer. 

large, 

had  been  ui,  yet  And  Mr.  Rceve  for  the  defendant  took  feveral  exceptions  to 
the  plaint  being  the  replication. 

regular  it  would 
lute  been  fuffi* 
cient  to  hare 
prerented  the 
iiatuteof  liaii* 
tationt  (i). 
Promiflbry  note 

may  be  given  ia _,  ^       ^^^ 

evidence  upon  .%•  Tba€ 

an  indebttMtut 
Mjum^t  (2). 


(1)  Bcnttn  V.    Chapman^    1  Sid. 

(2)  ndeRanduIpb  v.  Regend9^ 

228.  S.  P.     Matthews  v.  Phillips, 

P.  GcQ.  t  Bull  L.  N.  P.  136. 

Salk.     434.      Moii    y,  B.uetion, 

137. 

I  Ld.Rajm,  555. 

r«f       _ 
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!•  That  It  ought  to  appear,  .cither  by  the  proceedings  them- 
{chcSf  or  by  fufficleiit  words  of  averment,  that  the  caufe  of 
adion  is  the  fame  in  both  courts  :  aiid  In  this  cafe,  it  docs  not 
appear  hj  any  means  upon  tlie  face  of  the  proceedings,  that  the 
caufe  of  a£tion  is  tlic  fame  in  both  courts ;  for  the  declaration  in 
the  inferior  court  is  upon  an  indebitatus  ajfumpfit^  and  the  declara- 
don  here  is  upon  a  promifTory  note,  which  are  caufes  of  adlion 
mani£eftly  difierent :  nor  is  there  any  fuQicient  averment  in  th« 
replication,  to  (hew  the  identity  of  the  caufe  of  adion  in  the  two 
courts,  for  the  words  are  only  thcfe,  quod  (the  plaintiff)  exhibuit 
ViUamfuam  pro  eadem  caufa  aEiionis  prad^  ut  prafirtur^  which  is 
not  ifluable,  neither  is  it  confined  to  die  matter  of  the  firft  county 
as  it  ought  to  have  been,  but  goes  generally  to  the  plaintiff's 
whole  declaration  in  this  court. 

2.  Thecaufesof  aftlon  appear  plainly  to  be  different ;  becaufe 
the  declaration  in  tliis  court  being  upon  a  promifTory  note,  and 
the  declaration  in  the  court  below  upon  an  indebitatus  ajfumpftt^ 
for  a  different  fum,  they  cannot  be  intended  to  be  the  fame,  for ' 
the  promiffory  note  could  not  be  given  in  evidence  upon  the 
miMtatus  affitmpjits  and  the  twoadions  can  never  be  intended 
to  be  the  fame,  unlefs  the  fame  evidence  will  fupport  both ; 
and  if  they  are  different  ki  their  nature^  no  averment  can  recon* 
die  them. 

3.  The  plaintiff's  declaration  in  the  court  below  appears  to 
be  ill,  for  he  has  only  declared  by  way  of  general  ittd/bitatus  af-> 
fitmpfit  for  fo  much  money  per  pned"  def.  p^^at,  quer"  prius  debit' ; 

which  is  ill,  becaufe  it  does  not  (hew  a  confideration,  or  how 
the  debt  arofe ;  which  is  what  is  always  required,  tiiat  tlie  court 
may  judge,  whether  it  is  a  matter  proper  for  fuch  an  aftion : 
and  though  this  method  of  declaring  may  in  fome  places  be  war- 
ranted by  cuftom,  yet  in  all  fuch  cafes  the  cuftom  ought  to  be  L  7  ^  ^  J 
fet  forth  fpecially,  and  it  is  not  fufficient  to  hy  fecundum  cotifuetn* 
dinem  generally  j  as  in  Rajl,  Ent,  550*  where  concejji:  folvere  is 
held  to  be  well,  by  alleging  the  cuftom  to  declare  in  that  niau- 
ner,  otherwife  it  would  be  ill. 

Blenanve  contra.  There  have  been  feveral  exceptions  taken  to 
the  replication,  and  the  principal  objection  to  it  fccms  to  be  the 
firft  exception.  That  the  plaint  in  th':  court  below,  and  the  ac- 
tion in  this  court,  appear  to  be  plainly  different, '^i.d  canrot  be  in- 
tended to  be  for  one  and  the  fame  caufe.  And  1  rnuil  agree  that 
this  objecfiion  will  have  great  weight,  if  it  cm  hci  fupported  by 
anything  that  appears  upon  this  record  :  but  if  the  caulc  of  action 
rppears,  or  may  be  intended,  to  be  the  fame  in  both  courts, 
ihcn  your  Lordihip's  judgment  will  be  for  the  plaiutilF, 
Vol.  II.  £  The 
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The  point  therefore  to  be  confidercd  upon  this  exccptio;i,  %$ 
the  Identity  of  the  caufe  of  oEHon  in  the  two  courts.  And  though  i. 
is  objeded,  that  there  is  a  plain  and  manifeft  variance  botB 
in  the  ^ture  and  caufe  of  the  two  actions,  becaufe  the  f^aintiff' 
hath  declared  in  tlie  inferior  court  upon  a  general  indebitatus  af^ 
fum^tthx  20/.  and  in  this  court  upon  a  promifibry  note  for  a 
different  fum :  yet  I  muft  beg  leave  to  obfervc>  that  what  is  pro- 
J)erly  fo  be  called  the  caufe  of  aBion  appear^  plainly  in  this  cafe  to 
be  the  fame  in  both  courts  ;  for  it  is  the  defendant's  breach  vf 
promifey  which  is  the  caufe  and  foundation  of  both  the  anions: 
and  though  it  is  objcfted  that  the  plaintiff  hath  declared  fojr  dif^ 
ferent  fums  in  the  two  anions ;  yet  that  can  have  no  tStSt  upon 
the  caufe  of  aflion,  for  in  both  adions  the  quantum  is  to  be  a(l 
certaincd  by  the  jury  :  and  in  this  cafe  the  daniages  which  are  de- 
'  manded,  are  laid  to  be  the  fame  in  both  declarationsj  fo  that  there 
is  no  foundation  for  that  obje£tion. 

I  admit  that  the  declaration  in  this  court  is  founded  upon  f 
ftatute,  and  the  other  is  a  declaration  at  common  law  :  but  un^ 
kfs  there  appears  fuch  a  variance  and  inconfiftency  in  thefe  two 
a£lions»  as  neceffarily  obliges  your  Lordfliip  to  intend  them  to 
be  for  different  caufes,  your  Lordfhip  will  not  prefume  them  tq 
be  fo  ;  efpecially  if  the  different  methods  of  declaring  in  the  two 
courts,  can  by  any  means  be  reconciled  to  one  and  the  fame  caufe 
of  action. 

At  common  law  the  party  that  was  poffcffed  of  a  promiflbrr 
note,  had  no  other  remedy  to  recover  upon  it,  but  by  declaring 
upon  an  indebitatus  ajfunifjit^  in  which  a£)Ion  he  might  give  the 
note  in  evidence,  but  was  obliged  to  prove  the  confideration. 
The  ftatute  3  W  4  Ann.  r.  9.  gives  .the  party  the  liberty  of  dc* 
daring  upon  the  note  itfelf ;  and  fihcc  the  making  of  that  fta- 
I  722  ]  tute,  tlie  note  hath  been  held  to  be  fuilicient  evidence  to  main- 
tain iuch  action,  without  giving  any  further  proof  of  the  confl- 
deration  :  in  this  refpeft  therefore  thefe  notes  aie  altered  by  the 
ftatute,  but  in  no  other  •,  for  their  tien  is  made  no  ftronger  thai^ 
it  was  before  ;  they  ari  dill  only  fimple  contrafts,  and  the  nature 
of  their  fccurity  is  not  changed,  as  was  adjudged  in  the  cafe  of 
Cnm'er  v.  Wnncy  Pafch.  7  Geo,  in  B.  i?.  where  in  an  aftion  up^ 
on  the  cafe  for  money  lent,  the  defendant  pieadcd  a  promiffory 
note  given  in  fatisfaftion,  and  it  was  held  to  be  no  bar.  And 
if  this  is  all  the  alteration  which  th^e  ilatutc  hath  made  in  refpeft 
of  thofe  notes,  how  can  it  be  fuppofed,  that  it  hath  taken  froni 
the  party  what  was  his  former  and  ancient  remedy  of  declaring 
upon  nu  indebitatus  ajfumpftt  ?  I'he  ilatute  only  gives  him  an  ad- 
tiuional  and  more  eafy  method  of  recovering  upon  his  note,  but 
does  take  from  him  his  eledlion  of  purfuing  his  former  method, 

•■^^    ■     •■         .  -  •         If 
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if  he  thinks  it  more  proper  for  his  cafe.     And  what  proves  tlus 

ftill  more  ftrongly^  is  the  cafe  of  Brcmnvicb  v.  Lloydy  in  Lutiv. 
1585.  where  it  is  exprefsly  held,  that  upon  an  indebitatus  affiimp^ 
Jitz  bill  of  exchange  may  be  giren  in  evidence  ;  and  by  the  fame 
reafon  a  promiilbry  note  may  be  given  in  evidence  on  the  like  de- 
claration ;  for  the  ftatute  3^4  Ann.  puts  promiffbry  notes  upon 
the  fame  fdoting  as  bills  of  exchangef  were  before  the  making  of 
that  law.  Therefore  fince  the  plaintiff  might  have  given  this 
note  in  evidence  upon  his  declaration  in  the  court  below,  it 
would  be  a  ftrange  conclnfion  to  fay  that  the  two  anions  are 
different  in  their  nature,  or  to  intend  the  caufe  of  them  to  be 
different,  when  die  fame  evidence  will  fupport  both  the  ac- 
ikms*  « 

As  there  Is  nothin|r  therefore  inconfiftent  in  the  nature  of  the 
two  a£lions,  I  beg  leave  to  infift'  upon  the  averment,  which  the 
plaintiff  makes  in  his  replication,  as  a  matter  which  puts  the  iden- 
tity of  the  caufe  of  adion  in  the  two  courts,  out  of  all  manner  of 
difpute  ;  for  the  plaintiff  hath  exprefsly  averred  quod  txUhttijt  UU 
Urn  fuam  in  this  xourt  fro  t^dem  caufa  pro  qua  levavit  querelam 
Jitam  in  the  court  below^ 

And  thouf^  it  is  objeSed  by  Mr.  Reevi^  which  is  his  fecond 
exception,  that  this  averment  is  uncertain,  andtthat  the  defends 
ant  could  not  take  iffue  upon  it :  yet  I  mufl  fubmit  it,  whether 
there  is  any  foundation  for  this  exception  ;  for  the  plaintiff  hav* 
ing  fet  forth  how  he  levied  his  plaint,  a^d  how  he  proceeded  upon 
itj  could  not  make  his  averment  in  a  more  proper  manner  than 
he  has  here  done:  for  he  fays,  quodfuperindf  exhibuit  biUam  fuam 
pr^iF  in  this  court  proeadem  caufa  afficnis  prp  qua  bvavii  querelam 
fuam  pr^  ut  prafertur  \  fo  that  here  is  an  exprefs  ^ndpofuive 
tverment,  that  his  bill  here  and  his  plaint  below,  are  for  the  fame 
caufe  i  and  though  the  words  ,ut  prstfertur  refer  it  to  the  record, 
yet  that  cannot  occafion  any  uncertainty,  for  there  19  nothing  [7^3 
before  fet  forth^  but  what  agrees  with  this  averment. 

And  though  it  is  objeAed  againft  this  averment,  that  It  is  in*- 
fufficient,  bccaufe  it  is  not  confined  to  the  fir(t  promife,  upon 
which  the  demurrer  now  is  •,  yet  ther^  can  be  no  weight  in  this 
objection,  for  the  averment  is,  that  the  plaintiff's  bill  in  this 
coort  and  his  plaint  below  are  for  the  fame  caufe,  which  extends 
to  all  the  counts  in  the  declaration,  and  therefore  neceifariiy  co- 
vers the  fir  ft  promife :  but  if  the  record  be  rightly  obferved,  there 
will  appear  ro  be  no  jjround  £pr  thi^  objection,  for  the  replica* 
tion  bei?ins  with  quoad  primam  promt fflonem^  and  then  goes  on  and 
kts  fonh  the  proceedings  in  the  inferior  court,  and  confines  the 
f?fc  to  the  firft  promife  only. 

.  £a  The 
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The  material  part  of  the  plaintifF's  cafe  is,  that  the  two  ac* 
tjons  v/trc pro  eariivi  caufa^  and  tliis  i^  averred  in  fijch  a  manner, 
that  if  the  defendant  had  rejoined,  and  faid  that  the  plaintiff '$ 
bill  in  this  court  was/>r<?  alia  (t  diverfa  dufa^  ahfqu^  hoc  that  it  was 
pro  eadem  caufa  \  there  would  then  have  been  a  plain  and 
certain  iffuc,  confined  fingly  to  the  identity  of  thecaufe  of  aftion, 
which  is  the  very  point  upon  which  (his  cafe  mud  turn* 

And  if  the  plaintiff  hath  made  his  averment  in  fuch  a  manner 
as  is  traverfable,  I  muft  fubinit  it,  whether  it  doth  not  anfwer 
ali  the  objeftions  which  are  made  againft  the  identity  of  thecaufe 
pfaclionj  fifice  the  defendant  by  demurring  has  admirred  it  to 
be  true :  and  to  this  purpofe  cxprcfsly  is  the  cafe  of  Sir  Thimiai 
Finch  V.  Lamb  in  Cro.  Car.  294,  295.  i  Vent*  252.  where  the 
point  was,  that  in  an  adlion  upon  an  ojfumpftt  the  defendant 
pleaded  the  ftarute  of  limitations,  and  the  plaintiff  replied  and 
fet  forth  an  original  brought  witliin  fix  years,  which  appeared  to 
be  laid  in  a  4»ff«^rent  coupty  and  for  different  damages,  upon 
vrhich  the  defendant  demurrvd,  and  infifted,  that  the  new  attion 
Xarying  in  the  county  anH  dama^Ls,  could  not  be  intended  to  be 
forciiL  and  the  fume  caute  of  acHon  :  but  the  plaintift  having 
averred  that  it  was  for  one  and  the  fame  caufc  of  action,  it  was 
held,  that  this  variance  was  not  material^  but  was  made  good  by 
the  averment. 

There  hath  been  another  exception  taken  to  the  form  of  the 
pLiiii tiff's  declaration  in  the  court  below,  in  the  manner  it  is  fet 
forth  in  his  replication  \  and  the  exception  to  it  i^,  the  third  ex- 
ception, that  the  plaintiff  having  only  declared  by  way  of  general 
indebitatus  i-lfumpjit  for  fo  much  money  per  pretd*  dtfendentem  pr'^fa* 
-  ^       to  querent! prius  debit\  it  i^  faid  this  is  ill,  bccaufe  it  does  not  fiiew 

t-  T  4  J  ^  confidcration,  or  how  the  debt  arofe.  And  I  admit,  that  if 
this  were  a  declaration  originally  in  this  court,  this  would  be  a 
good  objediion  :  but  this  declaration  comes  before  the  court  only 
by  way  of  recital,  and  the  [5laintiff  hath  exprefsly  averred,  quod 
narravtt  fecurduvt  confuetudinem  civitat*  pr^ed^^  and  a  cuftom  to 
declare  in  tips  manner  in  ar  infciior  court  hath  frequently  been 
adjudjjed  to  be  good.  In  i  RoIJ*  Abr.  564,  565,  conctffit  filvere 
Vvas  held  to  be  well  in  the  court  of  Brifiof.  In  Stiles  ig8.  the 
fame  form  was  adjudged  to  be  good,  and  Rolle  Chief  Juftice 
faid,  there  was  x\w  fame  cuftom  ufcd  in  the  city  of  L:ndon^ 
aiu!  ihat  ii  was  eood.  And  in  ^lecn.  105.  fhc  fame  form  was 
held  to  be  good,  though  the  plaintiff  had  only  faid  quod  narravit 
fecunoum  confucLudintm^  and  had  not  any  oiherwile  iet  forth  in 
bi^  declaration  the  culU^m  of  declaring  in  that  manner,  which 
Cf)mes  up  fully  to  the  jrefeni  objedion,  and  flicws  that  the  cullon^ 
peed  not  bcfpccially  alleged. 
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BatT  muft  fubmit  it  in  another  light,  whether  ttie  ot)je£liohii 
that  arc  made  upon  the  plaintiff's  different  form  of  declaring  iri 
the  two  courts  and  upon  his  faulty  manner  of  declaring  in  the 
court  below  (adn^itting  it  to  be  fo)  ari  not  entirely  foreign  to  the 
,  prcfcnt  queftioti.  For  the  point  to  bfc  confidered  upon  this  de- 
murrer is,  whether  the  plainti^s  bill  in  this  court,  atid  his  ori- 
ginal plaint  in  the  inferior  coUrt,  appear  to  be  for  the  fame  caufe : 
(he  replication  fays  only  quod  ievavit  querelam  fudrn  tro  eadem 
caufa^  fo  that  the  declaration  in  the  coutt  below  is  quite  out  o^ 
Ac  queftion ;  and  therefore  if  the  plaintiff's  plaint  in  tliat  court, 
and  his  action  here  agree  the  one  with  the  other,  it  is  all  that  is 
Bcceflary  ;  for  the  bare  kvying  a  plairtt  in  an  inferior  court,  is 
fufficient  to  prevent  the  ftatute  of  limitations^  (i  %id.  228.)  and 
the  demurrer  is  confined  entirely  to  the  variance  between  the 
fUdfit  and  the  a/^mn  )\txt ;  and  your  Lordfliip  will  obferve,  that 
the  fdaifit  belov)  and  the  Hli  here  tlxc  exa£lly  the  fame  ;  for  the 
{>laint  b  de  placito  tranfzr^  Juptr  cafum  ad  damnum  of  the  plaintiflf 
10  /.  which  agrees  with  tibe  words  of  the  bill  in  this  court  j  and 
though  the  plaintiff  hath  gone  on  and  fet  forth  the  continuances 
of  that  plaint,  and  his  declaration  upon  it,  which  is  more  than 
he  need  have  done,  yet  I  hope  no  fault  which  may  now  appear 
in' that  declalration,  (hall  prejudice  him  fo  f^ar,  as  to  make  tliC 
levying  of  his  plaint  ftand  for  nothing,  and  fo  admit  the  ftatute 
to  run  againft  him  and  deptive  him  of  his  debt. 

And  I  further  fubmit  it,  whether  the  regularity  of  the  plain- 
riff 's  declaring  in  the  inferior  court  can  properly  be  examined 
into  upon  this  demurrer :  for  his  declaration  and  proceedings 
(here  come  before  this  court  only  by  way  of  recital,  and  to 
fliew  that  the  plaintiff  made  a  legal  demand  and  purfued  hisJ 
right  within  a  proper  time  :  and  though  the  plaintiff's  declara- 
tion below  (hould  appear  plainly  to  be  erroneous,  yet  your  Lord- 
fliip will  not  now  take  notice  of  that,  for  that  would  be  giving 
judgment  upon  a  record  which  is  not  before  you  :  and.  I  beg  ^ 
leave  to  compare  it  to  the  cafe  of  Williams  v.  Fowler^  Mich.  7  L  l^i  J 
Geo.  B.  R.  where  in  an  aclion  of  debt  brought  againft  an  admi- 
niftrator,  he  pleaded  in  bar,  that  his  inteftate  was  indebted  to 
y.  S.  for  goods  fold  and  delivered,  and  that  %  S.  thereupon  im- 
pleaded him  and  recovered  judgment  againft  him  in  an  aftion  of 
debt  upon  a  iA/////fl//// ;  to  which  the  plaintiff  demurred.  Anrl 
though  it  appeared  by  the  defendant's  own  (hewing,  that  the 
judgment  was  erroneous  in  the  manner  he  had  recited  it,  yet  the 
court  held  the  plea  to  be  good  ;  for  till  it  was  reverfed  in  a  pro^ 
per  manner,  it  was  held  to  be  a  fuIEcient  judgment  to  bar  th« 
plaintiff,     j/nfe  407. 

And  as  the  intetltiort  of  the  (!atute  of  limitaticns  was  Only  ti> 
obligrpcrfons  t^  demand  and  profecutc  their  rights  in  fome  legal 

£  3  '  method 
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tnethod  within  a  reafonable  time,  I  hope  it  appears  clearly  th:rt 
the  plaintiff  hath  ftriftly  purfued  the  intention  of  that  law,  hj 
making  his  demand  in  the  inferior  court  in  the  manner  he  hath 
fct  forth,  and  that  it  appears  as  fully^to  have  been  for  the  fame 
caufe  of  action.  And  therefore  I  pray  your  Lord(hip's  judgment 
for  the  plaintiff. 

Raymond  C.  J.  The  anions  in  the  two  courts  are  of  fuch  a  na- 
ture, that  they  may  be  averred  to  be  the  fame  5  for  the  ftatutc 
3^4  jinn,  only  gives  an  additional  remedy  upon  promiflbry 
notes,  but  does  not  take  away  the  old  one :  and  I  think  this  note 
might  have  been  given  in  evidence  upon  the  incUbitatus  ajfum^it^ 
for  the  note  imports  the  drawer's  havirl^  fo  much  money  of  the 
other's  in  his  hands ;  and  though  it  may  not  perhaps  be  allowed 
in  evidence  in  fuch  cafe  as  a  promiffory  note,  without  further 
proof  of  the  confidcration  ;  yet  it  may  undoubtedly  be  given  in 
evidence  on  an  indebitatus  njfum^^  as  a  paper  or  writing  to^ 
prove  the  defendant's  receipt  of  fo  much  money  from  the  plaintiff* 
•     Hard's  cafe,  Salh.  23. 

And  as  the  two  anions  may  therefore  be  averred  to  be  the 
fame»  fo  I  take  the  averment  to  be  fufficient  and  traverfable  ; 
and  the  aveiment  is  confined  only  to  the  firft  promife,  which  is 
fingled  out  by  the  word  quoad  \Vi  the  replication^  andclofedas  to 
the  reft. 

As  to  the  objeftion  that  is  made  agalnft  the  declaration  in  tbc 
inferior  court,  I  think  it  of  no  weight  j  for  though  the  declara- 
tion (houM  be  ill,  yet  if  the  plaint  be  regular  it  is  fufBcient  to 
prevent  the  flatute. 

Reynolds  and  Prohyn  Judices,  were  of  the  fame  opinion  \ 
but 

[726  3  Foriifcue  J,  held  ftrongly,  that  the  two  aflionsjwere  of  fo  dif- 
ferent a  nature,  that  they  could  not  be  averred  to  be  the  fame» 
,  He  agreed,  that  the  variance  in  the  fums  did  not  prevent  the 
averment  of  their  being  for  the  fame  caufe ;  but  he  held  ftrongly, 
that  fince  the  ftatute  a  promiffory  note  could  not  be  given  in  evi* 
dence  upon  an  indeHtatits  ojfumfftt  \  and  cited  the  cafe  put  by 
Hale^  X  Fent.  252.  which  is  this :  A.  in  confideration  that  B. 
would  marry  his  daughter,  promifcd  to  pay  100/.  and  in  an 
aftion  brought  the  plaintiff  was  barred;  and  in  another  aflion 
brought  the  promife  was  laid  to  pay  the  1 00  /.  at  requeft>  and 
it  was  held  it  could  not  be  averred  to  be  the  fame. 

'^  In   the  other  points  he  agreed  with  the  reft  of  the  Judges; 

and  faid,  that  tlie  form  of  declaring  in  the  court  below  was  well 

I  cijough : 
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^hlA^ :  Aot  ii  had  been  Co  adjudged  between  Stephens  and 
Grtentani  in  this  court,  and  that  the  cafe  in  4  Leon.  105.  was 
in  point.    Judgment  for  the  plaintiff. 


Higgins  verf.  Jennings. 

TRESPASS  quare  claufum  frept^  and   for  ereaing  a  where fiJlcofti 
walV  smd  fpoiling  the  grzhpeMus  ambulando.     The  dc-  ^^.f^^'* 
fislndant  pleads  Not  guilty  as  to  all  but  the  treading  down  the  l.  Raym.  1444. 
grafs,  and  as  to  that  juilifies  for  a   way.     The  plaintiff  replies  ^*  ^- 
ixtra  viamf  upoii  D^hich  they  were  at  iffue,  and  the  jury  find  for 
the  p!;iintiff  upon  both  iffues  and  2d.  damages.     Upon  motion 
the  court  ordered  full  cofts,  though  there  was  no  certificate,  it 
appearing  by  the  record  that  the  freehold  was  in  que{lion(^).  (tf)Cit.Gilb. 
2  Lev.  234  (i).  Tn^*^'  "'** 


2  ^aow.  28.  but 
HOC  S.  P.  ' 


(1)  BeaUr.  Moore,  fofi.  1168.  pleadings.     Cockcrill  v.  AUanfon, 

8.  P.     But  it  isotkerwife  if  the  B.  R.  T.  22   Geo.   3.     Huilock  on 

extent  and  place  where  the  way  Cofis.  86.  Bull  L   N.  P.   330. 

lies  has  been  agreed  upon  in  the  S.  C. 

Hnggtns  verf.  Durham  et  ux'» 

ERROR  of  a  judgment  in  C.  B.   in   an  aAion  of  debt  where  hii|ban4 
brought  by  nufband   and  wife  againft  the  warden  of  the  »"<*  ^^  «n*y 
for  464/.  6s.    2d.  on  the  efcape   of  Oliver  Read,  who  J^^^fj."^^/^'*^ 
was  committed  by  the  court  of  Chancery  for  that  fum.     And 
the  declaration  fets  forth^  that   5  February  6  Geo.  there  was  a 
decree  reciting  the   bill   againft  Read  et  aP  by  the  wife  only, 
which  fuit  abated  by  her  marriage  with  the  other  plaintiff,  who 
revived  the  fuit,  and  Read  put  in  his  anfwer,  infifting   that  he 
had  repaid  200 /•  part  of  the  money  ^  and  an  iffue  being  dire£lcd 
thereupon,  the   fame  was  tried  in  a  feigned  iffue,  and  found 
again il  him  ;  that  then  the  caufe  was  heard  upon  the  equity  re- 
ferved,  when  it  was  referred  to  the  matter  to  take  the  account, 
who  afterwards  reported   464/.  6s.  2d.  to  be    due,  and  ap- 
pointed it  to  be  paid  to  the    huiband.     Then  the  plaintiffs  fet       T  727  3 
forth,  that  the  report  was  confirmed,  and  Read  profecutcd  lb  far, 
as  to  be  committed  for  non-payment,  when   the  defendant  fuf- 
fered  him  to  efcape. 

After  judgment  by  default  in  C.  B.  it  was  objefted  on  error 
by  Mr.  Strange^  that  the   wife  ought  not  to  have  joined  in  this 
a<3ion,  for  by  5  Anfu  c.  9.  J  4.  the  action   is  given  to  fuch  perfon    5  Ann.  c  f» 
/#  ivhom  the  money  is  to  ke  paid  by  the  decree  \  -and  this  not  b  jing  ^  4- 

i^4  >ui 
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aif  a£lion  maintainable  at  common  law,  they  muft  take  itts  the 
ftatute  has  given  it ;  and  if  the  wife  be  joined  where  (he  ought 
noty  it  is  error,  i  Roll.  Ahr^  782.  And  this  is  in  the  nature 
of  a  de(lru£tion  of  the  (Irft  caufe  of  a£tion,  and  giving  the  huf« 
band  a  new  one  in  his  own  right,     i  Zid.  299* 

Sed  per  curiam^  Though  the  order  only  appoints  it  to  be  paid 
to  the  hulband,  yet  by  the  firft  decree  it  is  direfked  that  the 
mafter  ihall  take  an  account  what  is  due  to  the  hufband  and 
wife,  which  (hews  (he  is  Interefted  in  the  cafe,  and  therefore 
proper  to  join  in  the  a£kion.    Judgment  affirmed. 


Gregfon  verf.  Heather. 

4  Ann.  c.  16.  X^  E  B  T  upon  a  ball  bond.  And  declares  that  he  took  out 
Sheriff  may  '  f  J  a  writ  dire£ted  to  the  (heriflF  oi  Surrey ^  tic.  who  took  a 
bond^outcf  the  ^^^^  bond,  which  he  afterwards  aiTigned  to  the  plaintiff  at  London^ 
county,  and  ihe  where  the  action  was  brought.  On  demurrer  it  was  objefted, 
*^*°"^h''^°f^**^'  that  the  aftion  was  grounded  on  the  bond  entered  into  by  the 
iignment^wM.  ^^^>  ^"^  ^^^^  being  laid  to  be  done  in  Surrey^  the  a^on  (hould 
L.  Raym.  havc  been  there. 

1+55- 

7rin  13  (7«.  '  Strange  contra.  The  a£^ion  is  founded  on  the  aflTignment 
I^orcro/t  Aad       which  IS  the  only  thing  that  impowers  the  plaintifF  to  fue,  and 

S^'ftoT'puUt    '^^^  *^  ^^^^  ^°  ^^  ^^^^^  ^^^  *^'°"  *^  brought,   a  Roll.  Abr,  602, 
rul»!d  fo  again     pL  9.     Aciion  for  cfcapc  laid  in  Nottingham/hire ^  of  one  arreiled 
^^  *"^ority  by  the  (lierifFof  York.     Cro.,  El.  625.     I  Sid.  ii8.  the  plaintiff 
^  has  his  eledlion  to  bring  his  adion  for  a  falfe  return,  either  in 

Middle/ex^  where  the  writ  is  returned,  or  in  the  county  where 
the  party  was  arretted.  And  if  it  ftiould  be  thought  that  the  exe- 
cuting the  bond  is  part  of  the  caufe  of  adion,  yet  7  Co.  Bulwer*s 
cafe  is  exprefs,  that  where  matter  in  one  county  is  dependant  on 
matter  in  another  county,  the  plaintiff  may  lay  his  a£lion  in 
either,  Et  per  curiam.  The  law  is  certainly  fo^  therefore  judg- 
ment for  the  plaintiff. 

[  728  ]  Sutton  verf.  Bryan. 

Praa.ce.  T^  ^  ^  court  gave  cofts  for  not  going  on  to  execute  a  writ  of 

TV/-..  13  c.-o.  £      inquiry  according   to  notice;  and  faid  it  was  as  rcafon- 

cMzniKingt.  able,  as  in  cafe  of  a  trial  (i). 

ft,M^  the luns  '  *    ' 


ft' 
XkiC 


(!)  Fide  Shadfordy.  Hcufton^  ante  }  17.  S.  ?. 
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Batfon  ct  al*  verf.  Saycr. 
In  Middldez  coram  Raymond  C.  J.  de  B.  R. 

IN  an  a£lion  for  a  falfe  return  of  a  mandamus  to  fwear  the  There  may  be  a 
plaintiff  into  the  office  of  churchwarden,  die  plaintiff  fet  out,  ^'^^^  veftry, 
that  he  was  ckaed,  and  prefented  himfelf  to  be  fworn,  but  was  oa?y  «\*cir*.^'''* 
fefufed  I  and  nonfuit  eleQus  returned*  cumftitnce  nee4 

not  be  provtd. 

The  Chief  Juftice  held,  that  by  law  there  may  be  a  feleft 
▼eftry,  and  that  in  this  cafe  the  plaintiff  need  not  prove  the  prc- 
linidng  himfelf  to  be  fworn,  becaufe  that  is  but  a  circumftance, 
and  not  to  the  point  of  truth  or  falfity  of  the  return  ( i  )• 

<-  ■  -  ■  — . . 

(i)  So  alfo  in  penal  adtiont,  Combt  v.  Pitt^  3  Bwrr.  1586. 

Dominus  Rex  verf.  Rhodes. 
At  the  Old  Bailey. 

INdi£iment  for  forging  a  letter  of  attorney,  whereby  he  tranf-  Party  whofc 
ferred  Mr.  Hrjjbam\  (lock,  and  Mr,  Juftice  Fortefcue  re-  '*^'^-  »^  to  a 
fafolto  let  Hejfram\K^  witnefs  (i).  'rrf'toTroth 


a  forger). 


(l)  Sbmnk  qui  tarn  ▼•  PajftKy  T.  Buwif  4  Bnrr.  2251;  Bull.  L, 
ttfr633.  ^^t{ce  Rcxy,Bt9tt^b'  N.  P.  288.  and  //'t/V's  calem. 
ftstf^.  1219.  Abrahams  qui  tarn     fFilUs  C.  J.  EuU.  L.  ;V.  I\  289. 

CKbom  againfi  the  GoYernors  of  Guy's  Hofpital. 
At  Guildhall  coram  Raymond  C.  J. 

TH  E  plaintiff  brought  a  quafiUim  mirintpro  cpere  et  lahore  in  Where  a  nnn 
tranfaaing  Mr.  Gufs  Itock  affairs  in  the  year  1720.     It  ^"'^^Jj'^^"^ 
appeared  he  was  no  broker,  but  a  friend  ;  and  it  looked  ftrongly,  ir/scy,  hc^npo* 
•s  if  be  did  not  expefk  to  be  paid,  but  to  be  confidercd  for  it  in  fustnccxccuror. 
his  wiH.     And  the  Chief  Juftice  direfled  the  jury,  that  if  that  ^^f^^'^'^'' 
was  the  cafe,  they  could  not  find  for  the  plaintiff,  though  ncthijig 
was  given  him  by  the  will:  for  they  fliould  ccnfider  how  it  was 
mderftood  by  the  parties  at  the  time  of  doing  the  bufinefs,  and 
a  man  who  cxpe42s  to  be  made  amends  by  a  legacy,  cannot  after- 
wards rcfort  to  his  action. 
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Goodrtght  ex  dcmirf.  Lifle  «if)/.  Ptfllm  ct  al\ 

Devlfe  to^.  fbrCJP^CIAL  verdicl  in  cjcftm<ftit  upon  a  dcvift  by  NtcbJaf 
life,  and  after  t5  UJle^  which  was  in  this  manner:  "  I  Nicholas  Lijle  give 
Ifh^*bod'and'  **  *"^  bcquealh  unto  my  wife  all  that  my  meffuage  or  tenement 
^is  heirs  ]Lr  "  Called  Hattersjieldy  to  hold  for  the  term  of  her  natural  life^ 
eirer,  md  for  <*  and  after  hcr  deceafe,  then  to  my  kinfman  Nicholas  Lijle^  for 
kdr'nfaic^re-  **  ^"^  during  the  term  of  his  natural  life,  and  after  his  deceafe 
maindrr  over,  *'  untc  the  heirs  males  of  the  body  of  the  faid  Nicholas  lawfully 
itaneftateu»l  cc  ^q  be  begotten  and  his  heirs  jor  ever :  but  in  cafe  the  faid  Ni' 
I^Raym.  1437.  "  cholas  d\^  without yJ/rA  heir  male^  then  I  give  and  bequeath  the 
I  Btrnard.  B.  **  faid  prcmiflcs  unto  my  kinfman  Edward  LiJle  for  and  during 
^  ^"s  c!.^**'*  *'  ^*^  natural  life,  and  after  his  deceafe  to  the  heirs  males  of 
i^ideFeariit4  "  bis  body  lawfully  begotten  and  his  heirs  forever;  and  for 
td.282.  «  default  of  fuch  heir  male,  remainder  over."     The  jury  find, 

that.upon  the  teftator's  death  his  widow  entered  and  died  feifed, 
and  that  Nicholas  Lijle  (the  dcvifee)  and  the  widow,  in  her  life- 
time, fufFercd  a  common  recovery,  to  the  ufe  of  the  faid  Nicholai 
in  fee,  and  that  the  faid  Nicholas  entered  upon  the  death  of  the 
widow,  and  died  feifed,  leaving  no  ifiiie. 

Edward  Lijle  the  lefibr  of  the  plaintiff  claims  as  heir  male  to 
Edward  Lijle  (the  remainder-man  in  the  will)  fuppofing  this  tp 
be  only  an  eftate  for  life  to  Nicholas^  and  therefore  that  the  re* 
covcry  fufFercd  by  him  and  Mary  (the  widow)  could  not  bar  the 
remainders.  The  defendant  claims  as  heir  in  fee  to  Nicholas* 
The  fingle  queftion  therefore  is,  whether  Nicholas  the  devifee 
took  an  eftate  tail,  or  only  an  eftate  for  life,  by  this  will. 

Bootle^  for  the  plaintiff  argued,  that  it  appeared  plainly  to  be 
the  intention  of  the  devifor,  that  Nicholas  (hould  take  an  eftate 
for  life  only  5  for  the  prcmiffes  arc  exprefsly  limited  to  him  for 
life ;  and  if  the  teftator  had  intended  him  an  eftate  tail,  why  it 
there  this  reftri£lion  ? 


(1)  Bcfide  the  prefcnt  cafe  fa-  R,  j^ed.    la?.  Jm^l.   358,8.  C. 

peraddeJ  words  of  limitation  have  King  v.    BnrcbeJl,    4  T^^m    Refm 

been  hdd  iiot  to  reilrain  the  legal  296.   jhih,    379.     Roe  v.  Grew p 

operation  of  a  limitation  to  heirs  2  ffilj.    322.   Dctrn  v.  Pnckey^  5 

or  ijfue  of  the  body  in   Legate  v.  Term  Rep.   299.  and  fee   Doe  ex 

Scwell,    1    P.   ff^ms,    87.     i   Eq.  //riw.  Blandford  v.  Applin^  4  ^enm 

Ahr.  394.     2  Fern.  551.     Mmis  Rep,  .82.  As  to  the  cafes  in  which 

V.  Le  Gay^  cited  2   Bvrr,    1102.  they  have    been    controlled     by 

%  jftk.   249.   Fearne  C,   R.  4  fil,  fubfequent  words..  'viJt   Slra^v  v^ 

247.    MitiJhuU  w.  Minjhully  I  Ath,  IVeigh  poft,  804.    LtrJL'  V.    Dazis^ 

411.   Wright  v.  FiarJoH  Ftarne  C,  po/}.  849. 
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The  ton  otNUbolas^  if  he  had  had  one,  could  not  hare  taken 
hf  waj  of  prefent  and  imoKdiate  deVife,  but  as  a  purchafer  after 
^  deceafe  of  his  father,  becaufe  the  limitarion  is  to  his  heirs 
males,  after  bis  deceafe ^  and  not  till  then ;  and  a  devife  to  A.  for 
life,  remainder  to  the  fins  of  bis  body  lawfully  begotten,  is  only 
an  eftatefor  life,  1  Roll.  Abr.  837.  pi.  13.  In  fTild^sczk,  6 
C9.  IT.  z  devife  to  one  and  after  his  deceafe  to  his  children,  is 
onlj  an  eftate  for  life,  and  the  children  mud  take  by  way  of  re- 
mainder :  which  cafe  agrees  with  the  prefent,  for  here  it  is  a 
devife  to  Nicholas  for  life,  and  after  his  deceafe  to  his  heirs 


But  the  fubfeqaent  words  in  this  will,  will  make  the  cafe  r  '#«  ^  1* 
modi  ftronger,  which  ate  thefe ;  In  cafe  the  faid  Nicholas  die  ^  '^  ^ 
witbouifucb  bihrmale  ;  for  the  words fuch  heir  male  in  the  (ingu- 
Ur  ntto^r,  are  relative,  and  qualify  the  foregoing  words  jScirs 
mala  of  bis  hodj^  by  pointing  out  and  defcribing  the  verj  perfon 
that.b  to  inherit,  fo  as  to  make  him  a  mere  purchafer.  And 
Arcber^t  cafe,  i  .Co.  6b.  comes  up  fully  to  this  cafe,  and  is 
founded  on  the  fame  reafon :  and  the  only  difFcrence  in  the  two 
cafes  it»  that  in  Arcber^s  cafe  the  limitation  was  to  the  next  heir 
male,  and  in  die  prefent  cafe  the  devife  is  to  his  heir  male^  and 
the  word  next  is  omitted :  yet  the  words  his  heir  male  are  as  plain 
a  defcription  of  the  perfon,  as  the  words  next  heir,  and  therefore 
cannot  be  taken  to  be  words  of  liinitation,  any  more  than  in 
Ardet^t  cafe. 

Feauikerlej  contira.  The  Intention  of  the  tedator  is  an  uncertain 
rule  for  the  conftrudion  of  wills,  which  niult  be  confidercd  by 
the  rules  of  law.     Cro.  Eliz.  525. 

The  words  heirs  males  are  words  of  limitation  even  in  a  deed, 
I  Co.  104«     Sbdlef%  cafe. 

By  the  devife  in  the  prefent  will  there  Is  an  eftate  tail  executed 
in  Nicholas  ;  and  tho'  it  is  objefted,  that  the  limitation  being  to 
himyir //^exprefsiy,  will  alter  the  cafe;  yet  there  is  notliing 
in  tiut  objedlion,  as  was  adjudged  in  the  cafe  of  King  y.  Mel^ 
^"gi  I  yeni.  225.  and  2  Lev.  58.  where  the  devife  was  to  his 
fyn  Bernard  for  lifcy  and  after  his  deceafe  to  the  iffue  of  his  body 
lawfully  begotten  on  his  fecond  wife ;  and  yet  it  was  held  to  be 
an  eftate  tail  in  Bernard  \  which  is  a  ftronger  cafe  than  the  pre- 
fent, and  fuUy  anfwers  the  objection  of  the  exprefs  limitation 
to  Nicholas  for  life  only. 

It  is  objefted,  that  the  word  bis  mud  controul  the  precedent 
words  heirs  maies^  and  rclutc  to  fliem  \  but  it  is  not  neccITary  that 

it 
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it  (hould  relate  to  heirs  males^  for  it  may  be  fatisfied  by  a  betfe^ 
conftru^loiii  by  referring  it  to  the  word  Nicholas^  which  is  id 
die  (inguiar  number.  It  was  certainly  the  intent  of  the  teftator, 
that  ail  the  heirs  of  Nicholas  (hould  take ;  but  by  conftruing  thef 
word  his  to  relate  to  heir  tnalej  the  eftate  would  veft  by  way  of 
iejignatio  perfona  in  the  cldeft  fbn  only,  for  he  only  is  the  heir 
male^  and  all  the  other  fons  would  be  excluded. 

The  words  heir  male  are  nomen  colle^ivum,  and  include  all  the 

heirs  malty  as  the  word  ijfue  does^  and  ex  vi  termini  takes  in  the 

-       whole  generation  ;  fo  chat  under  that  defcription  ali  the  fons  may 

L  73*  J       take,  and  it  is  not  confined  to  one.     In  the  cafe  of  Backhoufe  v, 

A'c^C^f.E^.       Wei  is  y  in  Lord  Parker^  %  ximt^  a.  devife  was  to  A,  for  life  onlj^ 

^^  and  after  his  deceafe  to  his  iifue ;  ahd  this  was  held  to  be  an 

eftate  for  life  in  A.   becaufe  of  the  words^  lifr  only^  and  the 

^  limitation  after  being  to  his  ijfue^  which  is  a  word  of  purchafe^ 

But  Lord  Parker  took  a  diftinflion,  that  if  the  words  had  been 

heirs  male  inflead  of  iffutj  the  operation  of  the  law  would  have 

been  too  ilrong  for  the  intention  of  the  teftator. 

In  the  prefent  cafe  there  is  an  exprefs  eftate  tail  devifed,  and 
no  fpetial  words  to  controul  or  alter  it,'  and  therefore  it  ought  to 
be  fo  adjudged,  as  in  the  cafe  of  Atkins  v.  Atkins^  Cro.  Eliz,  248* 
and  if  any  words  are  to  be  rejedied,  it  ismoft  rational  to  reje£k 

the  :atLer. 

Ray  frond  Chief  Juftice,  It  will  be  a  difficult  thing  to  make  this 
an  efiatc  for  life :  and  the  cafe  of  King  V.  Melling  anfwcrs  all 
the  objc^ions,  as  to  the  limitation  to  Nicholas  for  life. 

The  word  ijjtie  is  a  proper  word  of  purchafe,  but  the  word 
heirs  is  al\rays  a  word  of  limitation  (2),  and  the  word  heirs  being 
ufed  in  this  cafe,  the  words  after  his  deuafe^  arc  of  no  force. 

The  words  heir  and  heir  male  are  nomina  colleBiva,  and  include 
all  the  hrirs  of  the  dcvifee  :  and  in  Archer'^  cafe  it  was  the 
word  next  which  confined  it  to  one  particular  perfon,  for  with* 
out  that  word,  it  would  have  been  a  limitation,  and  not  a  pur*- 
chafe. 


(2)   Fide    ante    31.    But    the  Raym.  2^^,  as  alfo  in  a  deed  of 

words,  **  ht'rs  of  the   Wy"  have  truth   AUgo9d\,    Withers^  cited  z 

bcfen  coniidcred  as  worasofpur-  Burr.  1107.     £/'; /V^  the  opinioa 

chafe  where  the  intent  required  it  ot Hurdwicke  Lord  C.  in  Ba^^ru; 

in  a  covenant   to  lUnd  feifed   to  v.  S fetter,  2  Atk,   5<p.      i  Fef 

tfei.     Lifies.Gray^   %  Le'u,   223.  147. 

The 


Michaelmas  Term  13  Geo.  yjr 

The  word  his  is  the  word  which  makes  the  difficulty  in  this 
cafe ;  but  I  think  tiiat  it  may  Vi*ry  properly  be  referred  to  Nicholas 
\i\^^*\\i.  Suppofe  Nicholas  had  had  feveral  fons  ;  if  the  eldcft 
}ud  been  made  a  purchalcr  by  t}iis  wiiJ)  the  other  Tons  could  not 
Lc^vc  raken  ;  and  there  muft  be  ftronger  words  than  thcle  to  con*- 
tTi  u!  the  words  heirs  maU^  and  make  them  words  of  purchafe.  I 
tiiercfore  think  this  clearly  to  be  an  eftate  tail  in  Nicholas. 

Fsrtefcue  Jufticc,  I  am  clearly  of  the  fame  opinion  :  and  think 
the  cafe  of  King  v  Melling  to  be  a  much  ftronger  cafe  ;  becaufc 
of  the  pf>wcr  there  given  to  make  a  jointure.  The  word  heirs  is 
certainly  a  word  of  limitation,  unlefs  there  are  other  words  which 
confin<^  it  to  a  particular  prrfon,  as  the  words,  next,  eldrjl^  tsfcm 
and  without  fi*ch  words  added  to  it,  it  can  never  be  a  word  of 
purchafe  :  but  it  hath  been  held  that  the  word  ijjie  m^y  be  con- 
ftrued  cither  way. 

The  woTil  heir  refers  to   Nicholas ^  and  the  word  fuch  means      [  73a  1 
fuch  heir  m^le  in  fucceflion. 

In  Archrr^%  cafe  the  particular  perfon  was  pointed  out  by  thi 
word  next  \  and  in  Wild*^  cafe  there  is  the  word  children^  which 
could  noL  lie  a  word  of  limitation,  and  he  cited  Aloor  124. 

Jteynoids  2x\A  Prsbyn  ]\iK\ct%^  of  the  fame  opinion,  andjudg^ 
isexit  was  given  for  the  defendant  by  the  whole  court. 


Earle  verf.  Hinton.     In  C.  B. 

A  Scire  facias 9  was  brought  'again ft  the  defendant  as  execu-  Excc«tor  cannot 
trix  of  her  late"  hufband  deccafcd,  upon  a  judgment  ob-  plM<J  j«>igmci»u 
taii:ed  agaiiift  her  as  executrix.  To  which  (he  pleaded  in  bur,  a  which'^hr  iH-h# 
ju  ij^ment  obtained  againft  her  teftator  for  fo  much  money,  and  have  plcaaed  'nv 
that  (he  had  not  afl'ets  ultra,  isfc.  To  this  the  plaintiff  de- ^'***^**'" ''^* 
iDurred. 


Rabj   Serjeant  for  the   plaintiff  infixed,  that  the    defendant 
might  have  pleaded  thejudgmcxit  againft  the  teftator  in  bar  to  the 


[i)  Trail V.    E:l'ii:ards^  6  3/oV.  immnt^rlal  whether  rhc  original 

30S.    ^Lltonv.  Haivlln^<,  i  W't f,  judgment     jit^ainll    the    exerutor 

tl%,    H hartcn  y .  Richer d^cn,  ft.jl.  \vn>  by   confcilion  cr  dcf.tuU,    or 

1175.    Ramftlen  v.  Jac^/on,  1  j^  L  wheilifr   thtrre  had  been  a  Vf-rdivfl 

t^Z     Er^iny     V       f*efrfS^    ^.7,.rm  ag;iit)Il   him  he    having  neglcdted 

i^f'.  6^5  Buf/.  L.  N.P»  122.  And  to  plead //t77<r  a.lmimjlravit. 


according  to  the  two  Uft  calei  it  is 


S(£lioi| 
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aclion  brought  againft  the  defendant  as  executriX|  and  (he  ha¥« 
ing  neglefled  to  do  that,  (hall  not  be  at  liberty  to  plcadit  now  to 
ihtfcire/adas 'j' for  her  {uffcxing  judgment  to  go  againft  her  a« 
executrix  is  ^n  admiffion  of  aflets*    %  Lev.  113,  ii4»     &JI. 

(tf)L.  Raym.      3  ID  {a). 

58  ^  Com.  8>     .  ^ 

l^Tc'^'  i?>r^  Chief  Juftlce,  It  is  a  fettled  rule  iii  law,  that  if  a  de* 

fondant  has  a  matter  proper  for  his  defence,  and  he  negleds  to 
plead  ic  in  bar  to  the  adljon  at  the  time  he  may,  he  (hall  never 
take  advantage  of  it  after  (2).  If  an  executor  hath  100  /.  aflets^ 
and  there  are  two  creditors  each  for  loo  /.  and  both  bxt  him  for 
that  fum  ;  the  executor  hath  no  way  but  to  fufier  judgment  to 
one,  and  plead  it  in  bar  to  the  other  (3)*  And  if  he  fuiFcrs 
judgment  in  both  aflions,  he  cannot  plead  the  judgment  of  one 
again  ft  the  fcire  facias  of  the  other,  but  muft  pay  both  debts.  If 
^  a  tenant  in  tail  upon  a  fcire  facias  be  returned  tenant  in  fee,  and 
fufFtrs  judgment  by  default  \  upon  an  elegit^  and  ejeftment 
brought,  he  cannot  give  in  evidence,  or  any  ways  defend  him* 
felf  by  his  tenancy  in  tail,  becaufe  he  might  have  pleaded  it  in 
bar  to  the  fcire  facias.  2  Sid.  12.  X  Sid.  54.  Hob.  aSj^ 
Judgment  for  the  plaintiff** 

(2)  Videffl.  1043.  contract  debt  to  an  a^ion  on  a 

(3)  Anon,  Shoiv,  202.  Watfon  bond  mud  aycr  that  he  had  no  no« 
Y.  Ogihn^  Dwg.^^z,  5.  P.  where  ticc  of  the  fpecialty  crediton^ 
the  debts  were  in  the  fame  degree,  demand.  'Sa'wy€r  v.  Merar^ 
But  a  plea  by  an  adminillratorof  i  Term  Ref.  600. 

judgment  confe/Ted  on  a  Angle 


Burrows  verf.  Jemino.     In  Canc% 
[  733  ] 
f-  r*d  h  "c*''      A    ^^^'  ^^  exchange  was  drawn  upon  the  plaintiff*  at  Leghomt 
his  acceptance     X\.  which  he  accepted  :  but  by  the  law  there,  if  a  bill*  be  ac» 
ofabiUofcx-     ccpted  and  the  drawer  fails,  and  the  acceptor  hath  not  fufficient 
Lnangj  abroad     eft'tcls  of  the  drawer  in  his  hands  at  the  time  of  the  acceptance. 

af  .er  hr  has  been  .  1    *     \  *      ,    1  .     1  •     *^        • 

difchjrgcd  by    the  acceptance  becomes  void  (ij.     And  this  happenmg  to  be 

the  Uw!>  ot  that 

country.  Mofely,  t.  ScI.  Caf.  in  Chan.  169.  1  £q.  Ab.  524.  c.  7.  S.  C.  12  Vin  Aht.  476.  pU 
2.524.^1.7.  ScJ.  Chan.  Caf.  69.  S.  C  Then.  Lvid.  39.  Tri.  at  Nip  Pri.  231.  3  Keh*  Me^ 
785.  j>l.  34.     Coiiib.  120.    3  Mod.  154.     n,  to  zd,  cd. 


{))  \n  M/cly^j  Rcp»  thecuftom  to   pay   the  bill    unlrfs   he   hat 

is    ftaied    to  be,    **  that   if    the  effctls  of  the  drawer's  in  his  hands, 

dravvfr  has  failed  before  the  ac*  and  then  he  Ihall  be  only  anfwer- 

ccptancc  of  the  bill,  and  the  ac-  able  for  their  value.''     Bur  4  E^. 

ctptor  ac  that  time  has  no  notice  ^^.  524.  reprefents  the  cullom  t^ 

tLcreof,  he  (liall  not  be  obliged  be  as  it  is  dated  hexc« 
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iie  pldUidff's  caic,  in  order  to  difcharge  himrdf  of  tkie  accept- 
acce,  he  inftituted  a  fiiit  at  Leghorn^  and  his  acceptance  was 
hereupon  vacated  by  a  fentence  in  that  court.  Afterwards  the 
plaintiff  r^umed  to  Englaftd^  and  was  fued  here  at  law  upon  this 
bill ;  and  thereupon  he  exhibited  bis  bill  in  this  court  for  an  in- 
jan£lion  and  relief. 

Ejng  Lord  Chancellor  was  clearly  of  opinion,  that  this  caufe 
tbras  to  be  determined  according  to  the  local  laws  of  the  place 
whtte  the  bill  was  negotiated :  and  the  plaintiff's  acceptance  of 
ihe  bill  having  been  vacated,  and  declared  void,  by  a  competent 
jiirifdidion ;  he  thought  that  fentence  was  conclufive,  and  bound 
the  court  of  Chancery  here :  and  to  this  purpofe  he  inftanced 
the  cafe  of  one  Hutcbmfin^  which  was  in  29  Cur,  1.  and  is  men* 
tioned  in  &b9V9»  6.  where  Huublnjon  having  killed  a  perfon  in 
ipmn^  was  there  profecuted,  tried  and  acquitted  of  the  murder; 
and  afterwardi  returning  to  England^  he  was  indided  again  for 
the  fame  murdef  herC|  to  which  indiiSn^eot  he  pleaded  the  ac« 
qnittal  in  Spain  in  bar,  and  the  pica  was  allowed  to  be  a  good 
liar  to  any  proceedings  here  ("a). 

And  upon  the  Attorney  General's  infiding,  that  the  plaintifF 
tnight  have  taken  advantage  of  this  matter  upon  a  trial  at  law^ 
and  therefore  not  relievable  in  a  court  of  equity : 

The  Chancellor  declared.  That  if  he  was  to  try  tT>e  caufe  at 
law,  he  would  allow  the  plaintifF  the  benefit  of  this  matter  upon 
the  trial.  But  as  other  Judges  might  be  of  a  different  opinion* 
be  would  not  put  the  plaintiff  upon  the  difficulty  and  hazard  of 
a  trial.  And  he  faid  he  remembered  a  cafe  which  came  before 
him  in  the  Lord  Mayor's  court,  when  he  was  recorder  of  Z^/i*  , 
ion  :  whe^e  a  mariner  fued  in  the  admiralty  court  for  his  wages, 
and  there  being  a  fentence  againft  him  there,  he  afterguards 
brought  his  a£lion  in  the  Mayor's  court  for  the  fame  wages ; 
and  his  Lbrdfhip  (as  recorder)  being  doubrful  whether  he  fhuuid 
allow  the  defendant  to  give  the  fentence  in  the  admiralty  court 
in  evidence. upon  non  ojfumfjiij  afked  the  opinion  ot  Chief  Juflice  B.L.N.P.f5fj 
Hoity  who  faid.  That  whatever  defeated  the  promife,  might  be  '^^* 


(2)    FiJe  Blutt   V.    BampfiilJ^  undecided,  and  the  parry  is  wil- 

I    Chanc.  Ca.  2-^  J,     Ntvjiand  v.  ling    to   forego    his     fuit    there, 

Hor/tmnnt   I  AV>w.    21.     2  Cbanc.  Chancery  will   not   grant  an  in* 

Ca.  74.     Ex  parte  Burton^    1  Atk.  jun'Jion   to  prevent  his  lumg  9% 

255.     But  where  the  icotence  is  law  here.     1  rem.  21.   2  Ojuac. 

not  peremptory,  an  appeal  fronv  Ca.  y.j.. 


U  to  an  iiigher  court  remaining 


given 
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given  in  evidence  on  mn  ajfumpjit^  and  that  the  fentence  in  ttiQ 
admiralty  court  would  be  good  evidence. 

And  in  this  cAfe  a  perpetual  injunction  wasgrantedi  to  enjoin 
the  defendant  from  fuing  upon  this  bill*  In  Cane.  22d  of  iVtf- 
vember  1726. 


Dawkius  verf.  Burridge. 

12  &  13  w.  3.  A  N  aftion  was  brought  in  the  Common  Pleas  by  bill  againft 
«•  3-  /iL  the  defendant,  who  was  fet  furth  in  the  plaintiflF's  decla- 

Pariiament^mty  nation  to  be  a  member  of  Parliament  in  this  manner,  (vtz.)  eodem 
be  fucd  in  C.  B.  def  habente  privileg'  parliamenti  \  the  plaintiff  had  judgment  by 
|jy  biiJ.  default,  and  the  defendant  now  hrouijht  a  writ  of  error. 

L.  Raym.  1442.  '  ® 

I  Birn.  B.  k. 

7.  s.  C.  And  Mr.  Reeve  for  the  platntifF  in  error  took  this  exception  t^ 

it :  that  the  acl  12  ^  13  W*  3-  ^'  3-  gives  no  power  to  the  court 
of  Common  Pleas  to  proceed  in  fuch  cafes  by  bilL  The  words 
of  the  ftatute  are,  "  That  members  of  the  Houfe  of  Commons 
*'  may  be  proceeded  againit  in  his  MajeRy's  courts  of  King's 
"  Bench,  Common  Pleas,  and  Exchequer^  by  fummons  and 
^^  diftrefs  infinite,  or  by  original  bill^  and  fummons,  attach- 
**  ment  and  diflrcfs.'*  And  he  infifted,  that  the  word  bill^ 
which  is  mentioned  in  the  ftatute,  is  not  to  be  applied  to  the 
court  of  C  JS.  but  only  to  this  court ;  for  a  bill^  being  the  pro- 
per and  ufual  proccfs  of  this  court,  and  an  origitial  the  proper 
procefs  of  C.  B.  the  ftatute  did  not  intend  to  alter  the  procefs 
of  the  two  courts,  and  to  confound  them  -,  but  to  apply  to  each 
court  its  proper  progefs,  aiid  leave  it  in  that  refped,  as  it  was 
before. 

But  upon  confidering  the  words  of  the  ftatute,  the  court  were 
all  of  opinion,  that  the  plaintiff  might  proceed  againft  the  de- 
fendant in  the  court  of  Common  Pleas  by  bill,  notwithftanding  it 
was  not  the  ufual  procefs  of  that  court :  for  the  court  obferved, 
that  there  was  a  provifo  in  the  ftatute,  "  That  it  fliould  not  ex.^ 
•*  tend  to  give  any  jurifdidlion  to  any  court  to  hold  pleas  in.  any 
**  real  or  mixt  a£tion,  in  any  other  manner  than  fuch  court 
*•  might  have  done  before  the  making  of  this  ftatute  ;  which 
"  they  faid  implied,  that  in  pcrfonal  a£lions,  fuch  as  the  pre- 
<*  fcnt  was,  the  plaintiff  might,  by  virtue  of  the  firft  claufe  in 
^'  the  ftatute,  proceed  cither  by  bill  or  original."  Judgment 
«i{lirmed. 
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Crokatt  verf.  Jones. 

A   C  T I O  N  upon  the  cafe  upon  a  bill  of  exchange*     The  Awendment  by 
jf\  defendant  pleaded,  tliat   the  bill  was  firft  exhibited  C3  *^^»"«  continu- 
Vciober    12  (^eo.  quodque  non  ajfum^tt  infra  fex  aniios  ante  exhibit  L.Raym.  144 1« 
t'lonem  bilU.     To  which  the  plaintilF  replied,  that  the  aftion  was 
firil  commenced  %%  November  1 1  Geo.  and  that  the  defendant      f  73c  1 
promifed  within  fix  years  before  that:  the  defendant  demurred. 
And  Serjeant  Chappie  pro  dcf^  infifted,  that  it  was  not  enough  to 
lay  the  adlion  was  firft  commenced  fuch  a  day,  without  fliewing 
the  proccfs,  and  continuing  it  down  to  the  time  of  the  declara-^ 
tion ;  and  fo  \s  S/i/i.  420. 


Strange  contra  cited  216^.  Ent.  438.  which  is  in  the  fame  form 
as  this.     But  the  court  would  not  allow  that  as  a  fuiHcient  au^ 
thority,  and  Lvtw.  256.  was  cited  as  a  cafe  in  point.     Where-^ 
upon  it  was  adjourned :  and  at  another  day  I  moved  to  amend 
the  rq)lication,  by  fetting  out  the  latitat^  and  adding  the  conti- 
nuances ;  and  cited  Jf^inkivorih  v.  Clarke  (/?),  where  they  were  (a)  Sec  th-s  caife 
lent  up  for  after  a  writ  of  error,  it  appearing  there  (as  it  did  in  «  ^^rgc  in 
this  cafe)  that  there  were  regular  continuances,  P.  4  Geo.  and  It^j^'^^miu 
as  to  its  being  after  a  demurrer,  I  cited  Rujfel  v.  Martin  and  303— 4« 

Thorpe,  ante  583.  ^"1*^  '39- 

^^  ^    ^  Poll.  1227. 

Serjeant  Chappie  contra^  cited  HaUs  v.  Hales  in  C*  J5.  Paf. 
II  Geo.  where  they  refufed  to  let  the  plaintiff  add  continuances 
after  a  demurrer.  Sed  per  curiam^  The  authorities  of  our  own 
court  warrant  it,  and  therefore  let  the  repliciHion  be  amended, 
on  payment  of  cofts. 

And  afterwaids  the  pleadings  being  clofed,  it  appeared  that  Th^c  can  be  m 
the  plaintifF  declared  upon  two  bills  of  exchange  and  feveral  other  ifluc  offered  that 
promtfcs ;  the  defendant  as  to  the  two  firfl  counts  upon  the  bills  ^l^o'^^^-^f  ^ 
of  exchange  pleads  quod  aflio  non  acctevit  infra  fex  annos^  and  as 
to  the  other  counts  non  affumpftt  generally.  The  plaintifF  replies 
that  upon  fuch  a  day  he  fued  out  a  latitat^  which  he  continues 
down  to  the  prefent  declaration,  and  avers  that  the  caufc  of 
a£lion  arofe  within  fix  years  before  the  fuing  out  the  latitats 
The  defendant  rejoins:  protcjlando  thc't  there  was  no  fuch  writ 
Iffued  as  fet  out  by  the  plaintifF,  for  plea  fays,  that  after  the  fix 
years  were  expired,  {viz.)  fuch  a  day,  the  plaintitT  firfl  fued  out 
a  latitat i  which  he  fets  forth,  and  that  he  appeared  to  it,  and 
that  the  plaintifF  declared  upon  it  as  above ;  and  traverfcs  that 
he  appeared  and  put  in  bail  to  the  writ  mentioned  in  the  repli- 
cation;  et  hoc  par  at  us  efl  verificare.  The  plaintifF  demurred,  and 
fliewed  for  caufe,  that  this  rejoinder  is  contrary  to  the  record  of 

Vofc.  IL  F  th# 
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the  appearance,  and  is  a  negative  pregnant.     The  defcndajit 
joined  in  demurrer. 

Strange  for  the  plaintiff  argued  that  the  rejoinder  was  contrary 
to  the  record  \  and  this  is  not  a  denial  of  there  being  fuch'  a  rt- 
core),  but  an  offer  to  put  in  ifTue  the  cffe£l  of  it.  And  the 
plaintiff  could  not  take  iffue  and  carry  "it  to  a  jury,  to  inquire 
C  736  3  which  writ  the  appearance  related  to.  The  only  iffue  the  de- 
fendant could  have  taken  was,  whether  the  caufe  of  aftion  ac- 
crued within  fix  years  before  the  iejle  of  the  firft  latitat. 

Here  is  firft  a  proieftatido  that  there  is  no  fuch  writ,  and  then 
the  traverfc  admits  it,  and  offers  to  try  whether  the  defendant's 
appearance  was  upon  that  or  another. 

Second  objeftion.  If  this  were  a  matter  iffuable,  yet  there  he- 
ing  a  negative  and  an  affirmative,  the  rejoinder  is  ill  in  the  man- 
ner it  is,  for  it  ought  to  have  concluded  to  the  country. 

Serjeant  Chappie  for  the  defendant,  did  not  offer  to  fupport  the 
rejoinder,  but  infilled  that  the  replication  was  ill ;  for  the  plaintiff 
ihould  have  averred,  that  he  aftually  fued  out  and  profecuted 
fuch  writ  to  avoid  the  ftatutej  but  here  he  only  fays  that  the 
court  awarded  fuch  a  writ,  and  then  fets  forth  the  continuances 
upon  it,  which  is  not  fufScient.  Thorn.  Ent.  151.  BronvuU 
Red.  104.     Salk.  420. 

The  plaintiff  (hould  Kkewife  have  fhewn,  that  a  bill  oi  Mid* 
diefex  was  taken  out  precedent  to  the  latitaty  for  that  is  the  foun* 
dation  of  a  latitaty  ^nd  ought  always  to  iffue  ftrft. 

The  court  were  of  opinion  that  the  rejoinder  was  ill,  and  that 
the  writ  and  continuances  were  fufficiently  fet  forth. 

A  htitatftt'  RaymorJC.  ].  at  firft  doubted  whether  the  plaintiff  owght  not 

of  Lh^uttns^^  to  have  fhewn  that  a  bill  of  Miclillifcx  irJbed  before  the  l^iti/at, 
without  a  bill  of  bccaufe  tlic  bill  is  the  foundation  of  the  latitat.  But  aiicrwards 
^iddl^x.  he  agreed  with  the  reft  of  the  court,  that  it  was  not  neccllhry^• 

&tiles  156.      1  Sid*  53.  60.  (1)     And  jutlgment  was  given  for 

the  plaintiff. 


( I )  UMijler  v.  Corner^  untc  5 50.  S.  P.     BulL  A.  iV.  P.  1 5  u 
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5  Aland,  Knt.  1 
jviy  KnL  J 


Sir  Robert  Raymond,  KnL  Lord  Chief  Judice. 

Sir  John  Fortefcue  Aland,  Knt. 
James  Reynolds  Efq. 
Sir  Edmmid  Probyi 

Sir  Philip  Yorke,  Knt.  jlttorney  General. 
Charles  Talbot,  Efq.  Solicitor  General. 


Dudley  verf.  Nctdefold. 

T  TPON  a  reference  it  was  awarded,  that  the  plaintifF ftiould  Award fuppUU 
\^    pay  the  cods ;  and  there  being  no  body  appointed  to  tax  by  ruU. 
them,  the  court  fupplied  it  by  ordering  the  Mafter  to  do  it  (i)« 
Sifonge  pro  iep* 

(I)  Fiii  WaU^.Fulvxod^  Com.     lam,  ih,  1 66.     Pitiy  v.  NiM/on, 
R:p.  331.     Stefben/on  v.  Bnivn*     Say,  Rep,  240. 
ing^  Bmmu  56.      Furmis  v.  HaU 

White  verf.  Holland  et  al'. 

UPON  debate  it  was  held,  that  the  rule  for  payment  of  5/.  p^^^.^ „  ^ 
for  not  filing  common  bail  according  to  the  9  (5*  10  ^.  3.  the  5/.  for  not 
c.  '^5.  $  33.  flioold  be  made  abfolute  on  tlie  firft  motion,  the  fiHj»g€o«ntto^ 
words  of  the  ftatutc  being,  that  the  court  (hall  immediately  award  oilb.ICB.369, 
judgment^  whereon  the  plaintifF  may  take  out  execution.  Strange  t  Tidd'i  Pm. 
fr0^.  110.  a^U)- 

F   2 


dement  into  ex- 
ecution. 
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Stiles  againjl  Serjeant  Mead. 

Plea  of  privilege  TJ  E  pleaded  his  privilege  as  a  Serjeant,  with  a  writ  annexed* 
fctafidc.'*    ***^  JlJL  ^"^  f^^"  ^^'^^  ^f  ^"  affidavit  tliat  he  had  bufinefs  there, 
and  there  only,  the  court  fet  it  afide. 


Brownfmith  verf.  Gilborne.     In  Cane. 

No  carrying' a      ^  \^  ^  ^  defendant  had  two  daughters,  and  on  the  marriage  of 
vrtuntary  fct-         I      onc  of  thejoi  to  the  plaintitf 's  brother,  the  defendant  en- 
tered  into  no  agreement  to  give  her  any  portion  \  but  only  told 
him,  that  as  (he  had  only  that  and  one  daughter  more,  the  eftate 
would  come  between  tlicm. 

Seven  years  after  the  marriage  tlie  two  daughters  with  the 
mother's  confent  caft  lots  for  the  eftate,  and  an  attorney  was  di- 
refted  to  prepare  a  fettlemcnt  of  what  fliould  fall  to  eacn  daugh- 
ter, to  be  fettled  after  the  death  of  the  mother,  as  to  this  plam* 
,  tiff's  fifter-in-Iaw,  upon  her  and  her  hufband  for  life,  with  re- 

mainder to  his  right  heirs.  The  attorney  through  carelcffnefs 
omits  to  compleat  the  fcttlement,  either  in  the  life  of  the  wife 
or  the  hulband  ;  and  now  the  plaintiff  as  heir  at  law  to  his  bro- 
ther brings  his  bill  to  have  the  fettlement  compleated,  infilling 
that  the  marriage  being  had  in  profpecl  of  the  eftate,  this  was 
not  barely  a  voluntary  agreement,  but  was  to  be  taken  as  in 
confideration  of  marriage. 

But  King  Lord  Chancellor  difmified  the  bill  with  cofts ;  fay- 
ing it  was  merely  voluntary,  there  being  nothing  in  writing  at 
the  time  of  the  marriage,  fo  as  to  be  an  obligation  within  the 
ftatute  of  Frauds :  at  the  time  of  caftiiig  lots  the  mother  was 
under  no  contradt  to  do  it,  it  was  a  voluntary  a£l :  and  there 
could  be  no  cafe  fliewn,  where  a  court  of  equity  ever  decreed  the 
fpecifick  execution  of  fucli  an  agreement  ( 1 ).     Strange  pro  quer^. 

(1)  Vide  Coleir.an  v.  Sat  rely  3  Bro,  Cbanc,  Cqf.  12. 

Radley  verf.  Rudge. 

jt p'tui $f  tipet^  T  TPON   motion  in  arrcft  of  judgment,  it  was  held  well 
well  in  trover,      y^    enough  in  trover  to  dcclarey^r  a  piece  oftepee^  without  fay-  - 
I  Bara.  B.R.  9.  i"g  ^^0^  many  yards  it  contained. 
«.•€•  _,_ 

(i)  Tfjorntw  t.  Barnard^  %  Ld^  Rajm.  991.  et  videfofi.  £09. 
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Dominus  Rex  verf.  Seaward. 


INFORMATION  agauifl  the  defendant  for  challenging  a  Information 

perfoii  to  fight.     The  defendant  pleaded  in  abatement,  that  ami-naed  if:cr 

he  was  a  furgeon,  and  not  a  Gentleman,  as  he  was  ililcd  in  the  n^ent. 

information ;  and  upon  debate,  the  court  gave  leave  to  amend  L  Ri»yni.  i47»- 

the  information,  upon  payment  of  cofts  (i).  Rtta^^^iirz' 


dc  Malmjhury, 
mi  flake  of  the 


(I)    Duh.    Rigina  V.    Stidman,     Tutchin.    Rex  v.   Juhnf.n,  cit.    2   "XVame'^id 
Ld,     Rajm,    1307.       Rex    v.      Ld,  Rujm.  1472.  S.  P.  afur  plea  In 


abate  menu 


Chcfman  ex  ux'  vcrf.  Nalnby* 


ERROR  of  a  judgment  in  C.  i?.  in  an  aflion  of  debt  upon  A  bond  toC. 
a  bond  entered  into  by  the  wife  dtm  fola  :  the  defendants  co'^^'"*»o''«^.'^. »« 
-     ,  !•  •  1  •   1      •      r        r       1      •       »  t         coniidcr-ttion    of 

crave  cyer  of  the  condition,  which  is  let  forth  //i  hac  verba :  |,cr  tcdchlng  R. 
**  Whereas  the  above-riamcd  Margery  Nninby^  at  the  fptcial  in-  a  tradt-,  that  B. 
«  ftancc  and  requcft  of  the  above-bound  Elizabeth  Vicars,  is  to  i^";f  ^^^"lll" 
•*  take  her  tlic  faid  Elizabeth  y tears  tor  her  hired  ftivant,  to  at-  b>  herfclf  orany 
"  tend  in  her  (hop,  and  to  infpcft  her  cuftomers  there,  and  to  other  pcrfon  for 
"  (hew  her  goods,  and  further  to  (land  by  and  afTift  her  the  faid  on'thc*"  tr^dr^or 
"  Margery  in  her  faid  trade  and  biifinefs  of  a  linen-draper,  inftru£tauyper- 
"  whereby  it  is  prefumed  the  faid  Elizabeth^  if  (lie  continues  fon  to  carry  it  on 
"  any  length  of  time  in  the  faid  fervice  of  the  faid  Margery^  ^^\^  ^f  g*,  „o^ 
"  may  become  a  perfecl  and  knowing  pcrfon  in  the  faid  trade  dwelling  houfe, 
"  and  myftery :  and  whereas  the  faid  Murirery  Nainby  confents  V^t^V  ®^!l*' 

«  1-  J         I  r      r  •  1     r-r       /   ./    rr-  i   •  r      houfc  A?,  her 

"  to  hire  and  take  the  laid  Elizabeth  vtccrs  upon  and  m  confi-  executors  or  ad 
"  deration  only  upon   the  exprcfs  promife  and  agreement  of  miniftri-torsfliall 
«  the  faid  Elizabeth^  that  (he  the  faid  Elizabeth  lliail  not  nor  will  g'^^^'^.^^re 'the 
"  at  any  time  after  (he  (hall  have  left  the  fervice  of  her  the  faid  breach  i^  af- 
"  J/<rr^^rj?  fet  up  or  exercifc  the  trade  or  myllcry  of  a  linen-  figncdforin- 
**  draper,  either  by  herlelf  or  by  any  other  perfon  or  perfons  in  buftancfin  that 
**  truft  for  her  ufe,  either  diredly  or  indireclly,  in  any  (hop,  tr«ide  within 
"  room  or  place  within  the  fpact  of  half  a  mile  of  the  fuid  now  ^l'^*.'"*^l°C 
**  dwelling  houfe  of  the  faid  Margery  Nainbyj  fituatc  in  Drury-  l.  Raym.  1456! 
**  latiCy  or  any  other  houfe  that  (lit  the  faid  Alatgery  Nainby,  her  Fort.  i<  7. 
"  executors  or  adminiftrators  diall  think  proper  to  remove  to,  in   r>B^o.Par.  Ci. 
*'  order  to  carry  on  the  faid  trade  of  a  linen-draper ;  nor  (hall  vmer  vol.  5I 
**  flie  the  faid  Elizabeth  within  the  fame  fpacc  of  half  a  mile,  di-  P»  96.  noic  to 
"  reclly  or  indiredly,  be  concerned  in  or  alfill  or  inftruft  any  voitio.  p.  -27- 
**  other  pcrfon  or  perfons  in  the  mana^^ing  and  c^^rrying  on  the  s.  C. 
•*  faid  crade,  under  colour  or  pretence  of  being  a  fcrvant  to  fuch 
**  perfon  or  perfons,  or  under  any    other   colour  or    pretence 
**  whatfocvcr;    which   faid  exprcCs  promife  and  engagement, 

F  3  *'  joined 
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<*  joined  with  the  good  charaftcr  and  opinion  that  (he  Ac  faid 
'*  Margery  hath  in  the  integrity  and  honefty  of  her  the  faid  Eliza^ 
*'  hethy  is  the  fole  confideration  and  inducement  that  has  obliged 
**  the  faid  Margery  to  take  the  faid  Elizabeth  into  her  fervicc  for 
**  the  fpacc  of  three  years.  Now  the  condition  of  the  above  obli- 
**  gation  is  fuch,  that  if  the  faid  Elizabeth  Vicars  (hall  aft  con- 
•*  trary  to  and  in  breach  of  the  above  recited  promife  and  agrccr 
"  menty  according  to  the  true  intent  and  meaning  thereof,  or 
**  of  any  part  thereof,  that  then  and  in  fuch  cafe,  the  faid  ElU 
**  zabeth  Vicars^  her  executors  or  adminiftrators,  fhall  thereupon 
*•  pay  or  caufe  to  be  paid  unto  the  faid  Afargery  Nainby^  her 
**  executors,  adminiftrators,  or  afligns,  the  full  and  juft  fumof 
"  one  hundred  pounds  of  good  and  lawful  money  of  Great  Bri^ 
"  tainy  without  fraud  or  further  delay,  the  faid  fum  of  one 
•*  hundred  pounds  being  the  confideration  money  which  it  is 
•*  computed  the  faid  Margery  Nainby  might  reafonably  expeft 
**  with  an  apprentice  to  the  faid  trade ;  that  then  this  obl^gatiop 
"  to  be  void,  otherwife  to  be  and  remain  in  full  force  and  virtue 
**  in  law."  ^iibuj  Ivclis  they  plead  that  the  defendant  Eitza" 
beth  entered  into  the  fervice,  and  continued  from  the  time  of  the 
bond  to  28  j^pril  1724,  that  the  plaintiff  continued  to  live  in 
Drury-lane  to  the  bringing  the  adion,  and  exercifed  her  trade 
there,  and  that  the  defendant  did  not  fet  up  the  trade,  or  in- 
flruft  any  body,  witliin  the  bounds  mentioned  in  the  condition. 
To  this  the  plaintiff  replies,  that  the  defendant  Elizabeth  toolp 
the  other  defendant  to  hufband,  and  did  within  half  a  mile  of 
the  plaintiff's  houfe  in  Drury-lane^  Inftruft  her  hufband  in  the 
trade  upon  which  they  are  at  iffuc,  and  it  is  found  for  the 
plaintiff,  and  on  a  writ  of  error  in  B.  R.  the  general  errors  are 
alEgned. 

Strange  pro  quer*  in  errore^  argued,  that  this  is  a  void  bond, 

and  confequeritly  the  judgment  given  upon  it  for  the  plaintiff  if 

erroneous,  and  ought  to  be  rcverfed.     I  take  the  law  to  be  fcj 

fuiry  fettled  upon  this  head  of  contracts  in  reftraint  of  trade  by 

ip.  WUI.  iti.  the  cafe  of  Mitchel  v.  Reynolds  (which  was  in  this  court,  Hil^ 

8<.  mo'  *^'      ' '  Ann.)  that  I  fliall  not  attempt  to  difpute  the  authority  of  tha^ 

^ort.  ^96.  S.  C,  cafe,  or  to  revive  the  diftin61ion  which  before  was  given  into 

between  a  bond  and  a  promifc ;  but  taking  the  law  to  be,  as  i^ 

was  fettled  by  the  feveral  tiiilinftions  made  ufe  of  in  the  judgment 

of  the  court  in  that  cafe,  1  (hall  only  endeavour  to  (hew,  that 

the  cafe  at  bar  is  widely  difTerent  from  the  cafe   of  Mitchel  v, 

Reynolds^  and  does  not  fall  within  the  rcafoning  upon  which  th^ 

bon»l  in  that  c:k(c  was  fupportcd. 

In  order  to  do  thi«;  it  will  be  rrrccirary,  to  recipe  what  the  con- 
dition of  the  bund  was  in  that  caic.     It  recited  that  the  defend- 

ant 
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■nt  had  afCgnccl  to  the  plaintiff  a  leafe  for  five  years  of  a  balce- 
}ioufe  in  Luptorfmd^Jlreei  in  the  pariih  of  5/.  AtidrtWy  Holbom\ 
if  therefore  the  defendant  did  not  exercife  the  trade  of  a  baker 
in  that  parifli  during  the  faid  five  yearsy  the  bond  was  to  be  void. 
And  it  vras  refclved  by  the  court  on  foiemn  argument,  that  in 
all  cafes  of  reftraint  of  trade,  where  nothing  more  appears,  the 
law  prefumes  it  to  be  bad :  and  that  in  order  to  make  it  good^ 
at  muft  appear  to  be  confined  to  \  particular  place,  and  upon  a 
confideratton  moving  from  the  obligee  to  the  obligor.  And  that 
all  general  reftraints  are  void,  whether  by  bond,  covenant  or 
promife,  and  though  with  a  confideration ;  and  fo  are  alfo  all 
particular  reftraints  where  there  is  no  confideration :  (and  to 
fupport  this  were  cited  2  Oro.  596.  2  Buljl.  136.  Allen  67. 
C/v.  FM%*  872.)  So  that  taking  this  cafe  for  law,  in  order  to 
fupport  this  bond,  it  muft  be  (hewn,  that  it  is  upon  a  good 
confideration,  and  that  the  reilraint  is  confined  to  a  particular 
place. 

But  I  hope  to  fatisfy  youf  Lordfhip,  that  here  does  not  appear 
|o  be  any  confideration  to  induce  the  obligor  to  part  with  his  na« 
tural  liberty :  or  if  tliere  (hould  be  a  confideration,  that  yet  the  re« 
ftraint  is  general,  amd  coafcquentiy  that  the  bond  is  void  upon 
that  account. 

As  to  the  confideration,  your  Lordfhip  will  obferve,  that  in 
the  cafe  of  Mitchell  v.  Reynolds  it  appeared  there  was  an  a£lual 
aiEgnment  of  the  leafe  before  made :  whereas  here  the  confider«> 
ation  is  infierl^  the  bond  only  fays  that  the  plaintiff//  to  take  the 
defendant  into  her  fervicc :  here  is  nothing  whereby  the  defend- 
ant can  compel  the  plaintiff  to  do  it ;  fo  that  upon  the  foot  of 
this  agreement  the  defendant  is  laid  under  a  rcftraint,  though 
flie  is  never  received  into  the  fervice  of  the  plaintiff,  or  gains 
that  inftrudion  in  the  trade,  which  is  to  be  the  confideration  for 
laying  herfeif  under  tliis  redraint. 

Every  confideration  is  either  executed,  or  e^fecutory.  In  Car* 
ier  139.  it  is  defined  to  be  a  meritorious  caufe,  requiring  a  mu- 
tual recompence  in  fa£l  or  in  hw.  Upon  the  face  of  the  bond 
it  appears  not  to  he  a  confideration  executed  \  and  that  which  I 
cannot  compel  the  performance  of,  can  never  be  efteemed  an 
execitory  confideration.  Unjcfs  I  can  compel  the  party  to  per- 
form the  ati,  i  is  as  no  confideration  in  the  eye  of  the  law, 
which  will  never  fuficr  me  to  part  with  fo  valuable  a  privilege, 
and  at  the  fame  time  Hand  to  the  courtefy  of  another,  whether 
I  (hall  have  any  tiling  for  it  or  nof,  there  ought  at  leaft  to  have 
been  a  mutual  covenant.  But  it  will  be  objected,  that  this  want 
4?f  4  confideration  executed  upon  the  face  of  the  bond  is  cured 

F4  by 
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by  the  plea,  which  fhews  that  the  defendant  did  afterwards  en* 
ter  into  the  fervice  of  the  plaintiff,  and  continued  tliere  for  fomC 
time.  I  admit  the  plea  to  be  fo,  but  that  is  not  enough.  This 
cafe  muft  be  taken  as  it  ftood  at  the  time  of  executing  the  bond, 
and  is  not  to  be  made  better  or  worfe  by  matter  ex  pojl  faSlo* 
Your  Lordfliip  mull  determine  upon  the  face  of  the  bond,  whc* 
ther  it  be  good  in  point  of  law  or  not ;  and  as  the  defendant 
could  not  be  received  to  aver  again  ft  a  confideration  if  it  had 
been  recited,  fo  neither  can  the  plaintiff  be  received  to  fupport 
her  bond  by  any  thing  that  does  not  appear  in  the  inftrument 
itfelf.  Nay,  if  the  plaintiff  was  to  pray  in  aid  of  our  plea,  yet 
upon  that  it  does  not  appear  the  whole  confideration  is  per-- 
formed  ;  for  by  the  condition  the  plaintiff  was  to  inftrudl  her  for 
three  years,  and  if  it  is  taken  upon  the  plea,  it  appears  flie  was 
jiot  there  fo  long.  In  Telv.  49.  it  is  held,  that  where  the  con- 
fideration is  infierif  a  ftrift  performance  muft  be  fliewn. 

But  whatever  (liould  be  your  Lordfliip's  opinion  upon  this  part 
of  the  cafe,  with  regard  to  the  want  of  a  confideration ;  yet  I 
apprehend  the  bond  will  be  void  upon  another  account,  as  being 
a  general  rellraint.  The  firft  part  of  the  reftraint  is  indeed  only 
particular :  the  defendant  is  particularly  rcllraincd  from  fetting 
up  the  trade  within  half  a  mile  of  the  dwelling  houfe  of  the 
plaintiti  in  Drury-hwc^  So  far  it  may  be  good  :  but  then  it  is 
added,  or  any  other  hufe  ihatjbe  the /aid  Margery  Nainby,  her  ex^ 
icutors  or  admin'ifiratorsyjhall  think  proper  to  remove  to  :  this  makes 
it  a  general  reftraint,  bccaufe  it  puts  it  in  the  power  of  the  plain- 
tiff, to  prevent  tlic  defendant  from  cxcrciGng  the  trade  in  any 
part  of  the  kingdom. 

The  rcafon  why  particular  reftraints  -arc  aHowcd  is,  becaufc 
the  publick  is  not  concerned,  fo  long  as  the  party  excrcifcs  the 
trade  fomewhere.  But  if  it  tends  to  prevent  the  exercife  of  it 
any  where,  it  is  not  to  be  endured  ;  bccaufe  the  publick  lofes 
the  benefit  of  the  party's  labour,  and  the  party  himfelf  is  ren- 
<lercd  an  ufelefs  member  of  the  community.  I  beg  leave  to  put 
the  cafe,  that  the  defendant  in  order  to  comply  with  this  bond 
ihould  take  a  houfe  and  fettle  herfelf  at  a  mile's  diftancc  from 
the  plaintiff,  and  get  into  bufmefs  there ;  would  it  not  be  ex- 
ceeding hard,  that  the  plaintiff  fliould  have  it  in  her  power,  ma- 
liciouily  to  deprive  her  of  this,  by  removing  it  into  her  neigh- 
bourhood, or  even  by  making  a  perfon  in  that  neighbourhood 
her  executor ;  for  fo  the  bond  is>  that  (lie  (hall  not  exercife  the 
trade  within  half  a  mile  of  the  habitation  of  the  executor  or  ad- 
^liniftrator.  Nay,  the  bond  may  be  forfeited  notwithftanding 
git  the  caution  in  xIk  ^vorld  on  tJie  defendant's  fide,  for  the  plainr 

tiff 
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tifl  may  come  and  live  in  that  neighbourhood  before  the  defeud« 
ant  has  noticci  or  any  time  to  remove* 

Another  diflfercnce  between  this  cafe  and  that  of  Mitchell  r* 
Rejfwlds  is,  that  that  was  confined  to  the  fetting  up  the  trade  as 
a  mafter^  but  the  defendant  here  is  reftrained  even  from  getting 
her  livelihood  as  a  fervant.  In  one  the  reilraint  was  for  five  years 
only,  in  the  other  it  is  indefinite.  Suppofe  the  defendant  fhouki 
after  leaving  the  plaintiff  i  fervice,  be  bound  out  as  an  appren- 
tice to  a  linen  draper  in  the  plaintiff's  neighbourhbod  (as  Ihe 
mzj  againfl  her  confent)  is  it  reafonable,  that  the  zSt  of  the 
jufticcs,  which  (he  cannot  prevent,  fliould  make  her  liable  to 
ihc  penalty  of  this  bond  ? 

In  die  cafe  of  Mitchell  v.  Reynolds^  \t  was  urged  for  one  reafon 
aga'mil  the  allowance  of  a  general  reilraint,  that  it  was  to  fix  a 
difadvantage  on  one  fide,  widiout  a  benefit  to  the  other  j  for 
thot^  it  may  be  for  my  benefit,  that  one  of  the  fame  trade 
ihouki  not  come  and  fet  up  by  me ;  yet  it  can  be  of  no  advan- 
tage to  one  in  London^  to  reftrain  another  from  exercifing  the 
fame  trade  in  Tork.  Now  this  reilraint  is  to  operate  even  after 
itceafestobe  any  benefit  to  the  plaintiff,  for  the  defendant  can- 
not exercife  the  trade  in  Drury»latte  though  the  plain tifl^  fhould 
die  or  leave  it  off;  for  the  words  about  carrying  on  the  trade  arc 
confined  to  any  other  houfe  flie  fhall  remove  to  in  order  to  carry 
on  the  trade  :  but  as  to  the  houfc  in  Drurydane  the  reilraint  is  to 
take  place  whether  the  plaintiff  ufes  the  trade  or  not,  or  evea 
diough  ihe  ihould  not  fo  much  as  live  in  th^t  place. 

I  fhall  add  but  a  word  more,  and  that  is  as  to  the  replication 
and  verdi£l.  Thtf  replication  is,  that  fhe  inflru£led  her  hufband 
within  half  a  mile  of  the  plaintiff's  houfe  in  Drury-lane^  and  fo 
is  the  verdiQ :  but  it  does  not  fay  he  carried  on  the  trade  within 
half  a  mile.  The  man  might  live  many  miles  off,  and  yet  the 
wife  might  talk  with  him  at  the  plaintiff's  door  about  the  trade, 
and  that  would  never  be  a  forfeiture  of  the  bond.  And  yet 
notwithflanding  the  verdi£l,  this  might  be  all  that  was  done  by 
the  defendant's  wife. 

Upon  the  whole,  therefore,  I  mud  fubmit  it,  that  here  is  no 
confideration  appearing  upon  the  face  of  this  bond,  fo  as  to 
cflablifh  it  within  the  rcafoning  of  the  cafe  of  Mitchdl  v.  Rey-- 
nolds :  that  it  is  likewife  void  within  the  refolution  of  the  fame 
cafe,  as  being  a  general  reflraint,  even  though  ther«  (hould  be  a 
confideration  :  and  therefore  I  pray  that  the  judgment  given  be- 
low in  favour  of  this  bond  may  be  reverfed. 

2  WhI/oker 
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Whitaher  Serjeant  contra.  The  bond  appears  to  have  been 
taken  at  the  requeft  of  the  obligor  in  lieu  of  ioo/«  which  the 
plaintiff  would  otherwife  have  had  wirh  an  apprentice.  I  do 
not  think  myfelf  obliged  to  maintain  every  part  of  the  condition 
of  this  bond  \  I  am  afraid  if  the  breach  had  been  afQgned  upon 
^  tlie  elfrwhere^  or  upon  the  claufe  which  fpeaks  of  executors  and 

adminiftratorS)  it  might  be  difficult  to  fupport  it :  but  what  I 
rely  upon  as  an  anfwer  in  this  cafe  is,  that  the  condition  is  good 
is  to  that  part  whereon  the  breach  is  affigned.  This  is  not  a 
J)ond  which  is  made  void  by  ftatute;  but  if  any  part  of  it  is 
void,  it  is  fo  at  common  law ;  and  therefore  according  to  the 
jcafe  in  Hob.  14.  it  is  fufhcient  to  maintain  the  a£iion,  if  the 
breach  be  affigned  upon  that  part  which  is  good. 

As  to  the  objeftion  to  the  replication.  We  have  followed  the 
words  of  the  pica,  which  wiij  therefore  be  well  enough. 

Et  per  curianu  Here  is  a  plain  and  a  reafonable  confideration 
for  fo  much  of  the  reftraint  as  the  breach  extends  to,  which  is  no 
niore  than  what  was  determined  to  be  good  in  the  cafe  of 
Mitchel  V.  Reynolds.  As  to  there  being  no  covenant  on  the  part 
of  the  plaintiff  to  inftru<S^  her,  it  is  reafonable  to  fuppofc  there 
was  another  di(lin£^  bond ;  though  if  there  was  not,  yet  the  bond 
being  ^cepted  by  the  plaintiff  would  be  a  good  evidence  of  the 
agreement* 

The  diftinflion  out  of  Hob,  1 4.  is  certaintly  right.  The  agree- 
ment is  a  veiy  reafonable  one;  for  it  is  to  give  her  the  benefit 
of  the  trade,  whenever  (he  will  pay  what  (hould  have  been  given 
with  her  as  an  apprentice.  The  judgment  of  C.  B.  muft  be  af- 
firmed (i). 

22  February  1727.  on  error  in  parliament  the  judgment  was 
affirmed.  There  wc  took  ii  up  ^pon  thv  general  reafon  of 
the  law,  without  legard  to  the  cafe  ot  Mzichel  v.  Reynolds. 
The  twehe  Judges  all  attended,  and  were  unanimous  for 
;iffirming. 


(1)   Cieyke  V.   Corner^   Caf.  temf.  Hardiv.   53.     Davis  V.  Mafon^ 
J  Term  Re^,  I18.  S.  P. 


I 
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Toms  .ct  aiF  v^f/I  Mytton, 
jit  Wcftminftcr  coram  Raymond  C.  J, 
N  trover  by  the  afficmees  under  a  commifCon  aeainft  Alberius  ^  i*^'  ?•" 

n  .       -{  ^j   t  11  .      S  trtaed  after  aa 

^  BufTiabjy  It  appeared  he  was  a  bankrupt  in  Jattuary  1724,  aaofbanknipt- 
and  the  debt  of  the  petitioning  creditor  was  a  note  dated  in  Sep^  cy  it  no  ground 
tember  1725.     And  the  Chief  Juftice  was  of  opinion,  it  was  a  <y«f<Mniniffi«in, 
Toid  commifiion,  the  ads  of  a  man  after  an  a6t  of  bankruptcy 
being  Toid.     So  the  plaintiffs  werq  nonfuit  (i).     Strange  pro 
fuerm 


(i)  ZV  Golls  T.  JVardy  pBrreft  dorfed  to  the  petitioning  creditor 

243.    cmara.       But    determined  afterwards,    it  would  have  Tap* 

apon  the  M  a^s.     See  nmbrtjk  ported  the  commiffion.     Jnon.  % 

▼.  CUnJu9^  p«fi'  IP41.     Ex  parti  lUln    135.       Ex  forte   Tbmas, 

fraimham^    69.   Bank.   La'xs   27.  1  Aik,  73.      Bin^ky  V.  Maddifin^ 

If  the  note  had  been  drawn  prior  O.  Bank,  Lawf  2^.  and  (fit  the 

to  the  ad  of  bankruptcy «  and  in-  cafes  there  dted. 

^[ellock  vaf.  Robin/bn*  [  74^  ] 

jb  Guildhall  coram  Eyre  C  J.  de  C.  B. 

IN  an  a£tion  by  the  indorfee  of  a  promiflbry  note  againft  the  ^^^^re  part  of  • 
indorfor,  it  appeared  the  plaintiff  had  after  the  indorfement  noce  it  receiTcd 
reccircd  part  of  the  drawer  of  the  note :  and  it  was  held  to  be  a  SJe^^dtrf^* 
taking  upon  himfelf  to  give  the  whole  credit  to  the  drawer  of  the  noctoberefortei 
note,  and  abfolutely  d^fcharged  the  indorfor*     So  the  plaintiff  <o  ^or  die  rei. 
was  nonfuit  (i). 

(1)  Tafel  V.  Ltwis,  1  Ld.  Rajm.  744.  ace. 

Laferre  verf.  Johnfop. 
Idem  verf.  Emily. 

ERROR  of  an  award  of  execution  againft  the  defendants  Tho'  executor 
as  bail  on  a  writ  of  error:  and  it  was  objefted  by  Strange^  U  not  obliged  to 
tim  the  16  (^  17  Car.  2.  c.  8.  has  a  provifo,  that  bail  (hall  not  ^^'J^  S^^'" 
he  required  of  executors  or  adminilhators ;  and  this  being  upon  ceort  may  take 
a  judgment  againft  an  executor,  the  court  had  no  power  to  take  *?•  „ 
^ch  a  recognizance,  •  f  ^^  '*^^ 

X  Sfd 
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FrMcher  at 
mccung-houfe 
not  liable   to 
foox^i  rate. 
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Sed per  curiam^  Though  they  could  not  require  the  defendant 
to  give  bail  5  yet  if  he  will  fubmit  to  do  as  other  defendants  do, 
the  court  may  take  it,  and  it  will  bind  the  parties.  The  defend- 
ant in  the  aftion  might  for  fome  other  advantage  agree  to  give 
bail  on  the  writ  of  error :  but  be  that  as  it  will,  here  is  a  recog- 
nizance, which  is  not  fulfilled;  therefore  the  fare  facias  is  pro- 
per, and  the  award  upon  it  mud  be  affirmed. 

Dominus  Rex  vetf,  Inhabitantes  St.  Thomas  in  Southwark. 

ON E  Read  was  charged  to  the  poor's  rate  in  refpeft  of  his 
being  an  occupier  of  a  meeting-houfe  wheic  he  preached, 
and  on  appeal  to  the  feffions  they  difcharged  him,  and  the  order 
being  brought  up  by  certiorari^  it  was  confirmed.  I.  Becaufe  as 
a  preacher  he  is  no  more  chargeal)le  as  an  occupier  than  any  of 
his  audience  (1);  it  is  not  ftated,  that  he  let  out  pews*  fo  as 
to  make  him  a  perfon  that  occupies  and  reaps  a  profit  from 
it  (2).  2.  If  he  was  liable,  yet  it  muft  be  cxprcfsly  alleged^ 
and  the  charging  him  in  refpeii  of  his  being  an  occupier  is  too  un* 
certain  (3)- 


(1)  The  principal  cafes  in 
which  lands  and  tenements  have 
been  held  not  rateable  for  want 
of  a  beneficial  occupier  arc  Rex  v. 
Jhe  Occupiers  rf  St,  Luie*s  Ho/pU 
tal^  z  Burr.  1093.  1  Black » Rep, 
349.  S.  C.  Eyre  v.  Smallpace, 
ih.  1059,  Rex  V.  Inhabitants  of 
St.  BartholomtTiV  the  Le/st  4  Burr. 
2435.  Rex  V.  Peter  IVaLio^  Cat  J, 
358.     Lord  Amber fi  v.  Lord  Som- 


mers,  2  Term  Rep,  375.  Rex  v. 
The  Commijfioncrs  (f  the  Na^vigaticn 
gf  Saltnjloael  Sluiie^  4  Term  Rep% 
730.  Nol.  Rep,  90.  S.  C.  Rex 
v.  Jacok  H^oodwuard,  5  Term  Rep* 
79.     Nol,  Rep.  16;.  S.  C. 

(2)  That  this  would  make  him 
rateablcx^/^  Rob/on  v.  Hjde^  Cold. 
310. 

(3)  Rex  v.  Occupiers  of  St^ 
Luie^s  Ho/pit  at,  2  Burr.  1063. 


C  7463 

A  fcrvant  before 
2(»^fy.CstM. 
needed  not  be 
hired  for  forty 
days. 

a  SpAT.  Ca.  p. 
125.  No.  117.- 
Ca.  of  Sett,  and 
Rim.  p.  123. 
No.  167. 
fvu  3%S.  S.  C. 


Dominus  Rex  verf.  Inhabitantes  de  Portfmouth. 

IN  1690.  it  was  ftated,  that  a  perfon  was  hired  by  a  captain^ 
who  was  quartered  at  Port/month  as  a  weekly  fervant ;  and 
that  he  continu'  d  there  forty  days,  and  was  muftered  as  a  com- 
mon foldier :  and  tliis  being  before  the  a<Sl  3  ^  4  JF.  W  M. 
r,  1 1 .  the  queftion  was,  whetlier  there  fliould  not  have  been  a 
hiring  for  forty  days  and  notice.  As  to  the  notice  it  was  held 
not  to  be  neceflary  on  the  authority  of  the  cafe  Rex  v.  Wctrfnin^ 
fiery  ante  470.  And  as  to  the  retainer,  it  was  held  that  it  need 
not  be  for  forty  days,  but  that  a  continuance  forty  days  under 
any  retainer  was  fulficicnt.  But  the  court  quailied  the  order^ 
becaufe  it  was  not  faid  that  he  ftaid  as  a  fervant  forty  days;  on 
the  contrary  it  appears  he  was  muftered  as  a  foldier^  and  thtie 
can  be  no  intendment  cither  way. 
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Between  the  Pariflics  of  PauMbury  and  Woodon. 

UP  O  N  a  fpecial  order  of  feflions  the  cafe  appeared  to  be,  A  child  majr 
that  a  man  with  his  wife  and  child  were  fettled  in  Paulf-  «*''°  * "*^Sf* 
htry  at  his  death :  after  which  the  wife  removed  to  a  copyhold  the  modicr  aifter 
of  her  own  in  Woodon^  and  carried  the  child  being  fourteen  years  the  f»tW« 
old  with  her,  and  it  lived  there  many  years.     And  now  it  came  J|^ r^^L^,  ,._. 
to  be  a  queftionf  where  the  child  was  fettled ;  and  the  juftices  2  Seff.  d.  p. 
adjudge,  that  it  gained  no  fettlement  with  the  mother,  and  there-  "4-  No.  nfi. 
fore  fend  it  back  to  the  father's  fettlement  in  Paul/bury.  Fort.*328, 

I  Barnard  B.  &• 

And  open  conGderation  the  court  quafhcd  the  order,  faying  it  "•  *•  ^• 
liad  been  adjudged  to  be  fettled  with  the  mother,  Mich,  i  Geo. 
between  the  Parijbes  of  St.  George  and  St.  Catherine  {a).     But  («)  Vide  this 
find  if  it  had  been  res  integra,  they  fliould  have  doubted,  whe-  "^^^^l^'^ 
ther  a  fettlement  gained  under  the  head  of  the  family,  could  be  i  Se/r.cL  ^l. 
divefted  by  a  derivative  one  from  the  inferior  (i).  jj-  ^9*  ^ 

'  ^    '  Fort.  2li. 

(l)  Rex  v.  BartM  Tmfe,  Bmr.     Rex  v.  Long  fVittemham,  2  Boftfy 
S.  C.  49*     Rex  V.  OuItM,  ib.  64.     Gmjt  41.  /^.  68.  S.  P. 

Swayne  et  al'  verf.  Wallinger. 
At  Guildhall  coram  Eyre  C.  J. 

AO>mmiffion  of  bankruptcy  iflued  in  1726.  and  the  debt  of  Noteof  abovt 
the  petitionincr  creditor  appeared  to  be  a  promiffory  note  in  T**  y*'*"  ^.^- 
*  o  AX  t<"«         '"E  Rrounu  tot 

X714.     And  the  Chief  Juftice  allowed  it  to  be  good,  faying  that  commiflion  of 
though  fix  years  were  pafled,  he  could  not  prefume  it  to  be  banitrupicy. 
barred  ( i ).     Strange  pro  def\ 


(l)    ^muock   V.    EngUndf    2  But  where  the  bankrupt  himfclf 

Black.   703.      Frailer  v.   Brcwn,  applied  to  fet  it  afidc  upon  this 

(U.  Bank.  Laws  15.  S.  P.     For  ground,  it  was  done.   AnoA,  Mo/'-Iy 

the  debt  ftill  exifts,  and  no  one  37.  and  fee  the  reafoning  of  the 

bot  the  debtor  can  avail  himfelf  judges  in  Bicketdike  v.  I^oUman^ 

•f  fbc    fiatate    of  Limiutions.  1  Icrm  Rep,  405. 

Sir  William  Saunderfon  verf.  Brignall.  [  747  1 

At  Guildhall  coram  Pengelly  C.  B. 

THE  plaintiff  brought  an  aftion  of  the  cafe  for  fees  due  to  ^rV°/*^^ 
him  as  uflier  of  the   black  rod,  and  obtained  a  vcrdid.  rrcvmd.' 
ii^gejtro  def*.  12  Mod.  607. 
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Forging  a  re- 
ceipt for  goodt 
which  defendant 
li  bound  to  de- 
liver is  punifh- 
able  at  common 
law.    If  the  in- 
Ibrmation  charg- 
es that  ^«ir$fm 
mtirmhltu  to 
adiipcr  &c.  did 
with  intent 
to  defrjody  forge 
an  indorfement 
ice.  it  it  fuffici* 
CAty  for  it  it  not 
neceflary  to 
Ihew  an  a^ual 
prejudice^  a 
poffibility  ii 
enough* 
L.  Raym.  146. 
9>C.  much 
fuller. 

I  Barnard.  B. 
R.  10. 
Kaym.  Eot.  538. 


(^  Hawk.  P. 
C.  c  70..  C  II. 
P'  339- 


Hilary  Tcrnci  13  Geo/ 

Domxnus  Rex  verf.  Johannem  Ward,  Arm*. 

AN  information  was  exhibited  in  the  name  of  the  Attorney 
General,  charging  that  Mr*  Ward  exiftens  onerakilit  to  de- 
liver to  the  Duke  of  Bucks  3 1  <;  tun  and  one  quarter  of  allum  ad 
certum  diem  jam  prsteritum^  did  with  intent  to  defraud  him  there* 
of,  forge  an  indorfement  on  the  back  of  a  certificate  in  the 
words  and  figures  following,  *•  Mr.  John  Ward^  I  hereby  order 
"  you  to  charge  65o  tuns  and  one  quarter  of  allum  to  my  ac- 
^^  count,  part  of  tlie  quantity  here  mentioned  in  this  certificate^ 
**  and  for  your  fo  doing  this  ihall  be  your  difcharge.  Buckings 
"  ham^  jlprsi  2O9  1706."  The  information  likewife  charges  a 
publication  of  it  knowing  it  to  be  forged.  Upon  Not  guilty 
pleaded,  it  was  tried  at  the  bar,  and  a  verdid  found  for  the 
King  in  £^^  term  12  Geo.  The  defendant  abfconded  till  the 
laft  day  of  Michaelmas  term,  when  lie  voluntarily  came  into 
court  and  defired  to  be  bailed :  but  the  court  refufed  it,  and  fo' 
he  was  committed. 

And  now  in  Hilary  term  his  counfcl  (Mr.  Hungerford,  Mr. 
Keteibey^  Mr.  Filmer^  Mr.  BoctUy  and  Mr.  Strange)  took  fome 
objeftions  in  arreft  of  judgment,  and  what  they  principally  re- 
lied upon  were  thefc, 

1 .  That  this  is  not  fuch  a  paper,  of  which  a  forgery  could 
be  committed  at  common  law.  This  is  laid  as  an  offence  at 
common  law;  and  Hawkins  in  his  Pleas  of  the  Crown  1 82  (a)  fays, 
that  it  muft  be  of  a  matter  of  record,  or  any  other  authentick  mat- 
ter of  a  public  nature,  as  a  deed  or  will :  other  writings  of  art  infe- 
rior nature,  as  forging  tlie  hand  of  authority  to  receive  rent,  coun'- 
terfeiting  a  letter  made  in  another  man's  name,  t^c.  are  ((ay&he) 
more  properly  punifliable  as  chcJits  on  the  33  //.  8.  c.  i.  In 
Cro.  El.  166.  it  is  held  not  aftionable,  to  fay,  "  You  have  falfe- 
*'  ly  forged  your  father's  hand,  and  thereby  falfely  have  procured 
**  your  father's  teiiiiits  to  pay  their  rent  to  you  •,"  becaufe  it 
would  not  be  forgery,  if  he  had  done  fo.     1  Roll.  Abr.  66. 

2.  ledoes  not  appear  he  was  chargeable  to  deliver  the  aHum 
at  the  time  he  did  the  fa<ft.  ExiJIens  onerabilis  is  at  the  time  of 
the  information  (i),  and  then  it  wants  one  neceflary  ingredient 


(1)  The  information  was  thus, 
**  MemorrtKth.m^  That  the  Attorney 
General  WcJncfday  py».\i.;:e^  fujl 
ties  Trin.  1 1  Oj^.  (vvhivh  v/a^  in 
Trifu  tcjm  \yz^)  conui  and  iii- 
forms  the  court  ihat  ihc  tle/Mui- 
ant  onerabil's  c.k  */?.;/j  a  J  i'tUbfratt' 
dum  315  ions  ol'  allum  to  the 
Duke  of  B,  ad  itrtum  diem   '*/.« 


fr.ficritum^  he  the  faid  defendant 
contriving  and  intending  the  faid 
Duke  of  the  faid  allum  to  de- 
fraud, et  ea  inttHttonc  to  avoiJ  the 
tlv.'IIvcry  of  the  faid  allum,  1  Fth. 
\  \  (7.0.  (which  wa5  in  htb,  1754) 
fjrged  the  laid  indorrcuicnl,*'  Uz. 
a  /*.  R.^^m.  1^66, 

» 
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to  make  it  a  forgery  at  common  law,  which  is  tliat  it  be  to  fome-' 
body's  damage. 

Mr.  Attorney,  Mr.  Lee^  Mr.  Mar/b,  Mr.  FazakerUy^  and 
Mr.  V'etnejy  e  centra  argued,  that  this  was  a  forgery  at  common 
law ;  and  that  it  was  the  higheft  reflection  upon  the  law,  to 
imagine  there  was  a  time,  wherein  fuch  a  fa£k  as  this  was  not 
punifhable  by  the  law  oi  England.  As  to  the  paflage  in  Hawkins^ 
it  is  not  warranted  by  the  authdrities  quoted  in  the  margin,  and 
he  has  laid  it  down  much  too  large.  Sti.  i  a.  is  an  indiiSiment 
at  common  law,  for  forging  letters  of  credit  to  raife  money,  and 
no  body  imagined  it  did  not  lie ;  and  there  it  is  not  laid  that 
he  actually  received  money  upon  it,  which  makes  the  cafe  an  / 
anfwer  to  both  exceptions.  5  Mod.  137.  Salk.  342.  Indift- 
ment  for  forging  a  bill  of  lading,  i  Sid,  142.  Counterfeiting  a 
prote£lion  from  a  member  of  Parliament.  Salk.  406.  Hil.  32 
Car,  2.  r^.  35.  Rtx  v.  Sheldon^  for  forging  a  bill  of  exchange. 
Ray.  81.  The  like  for  forging  a  warrant  of  attorney.  Mich.  6 
Gfo.  Rex  V-  JVard  (a  brother  of  the  defendant).  Indiftment 
for  forging  a  promiiTory  note,  and  laid  at  common  law  ;  and  ne- 
ver imagined  it  was  not  an  ofience  ;  and  the  defendant  was  con- 
TiAed.  1  Sid.  71.  3  Leon.  170.  is  for  forging  the  entry  of  a 
marriage.  It  could  not  be  an  indictment  as  a  cheat  on  the  33 
H.  8.  becaufe  there  muft  be  an  actual  obtainitig^  upon  that  (la- 
tute. 

As  to  the  exijens  onerabilis^  it  is  not  necefLry  to  (hew  an  ac-  i  L.  Raym. 
tual  damage,  a  poflibility  of  damage  is  futRcient.  There  was  no  |^^ 
money  raifed  in  the  cafe  in  Stiles.  And  if  it  was  a  bond,  the 
party  cannot  be  hurt  by  a  forged  one,  and  yet  the  forger  fliall  be 
ponilhed.  The  jury  have  found  that  it  was  done  with  defign 
to  avoid  the  delivery,  and  defraud  the  Duke,  which  is  fufhcieut. 
But  to  take  it  as  ftrong  as  poflible,  and  make  exijicm  relate  to 
the  time  of  the  information ;  yet  furcly  it  will  be  a  forgery, 
though  done  before  the  time  was  aftualiy  come  in  which  he  was 
to  deliver  it.  If  a  man  is  to  pay  money  at  a  future  day  ;  fball  his 
(orgtng  a  releafe  before  the  day,  and  keeping  it  by  him  till  the 
time  comes  to  make  ufe  of  it,  be  no  crime  ?  If  it  imports  a  pre- 
judiccj  it  is  a  crime  at  common  law.     Mq.  6 1 9.     N^y  1,9. 

To  this  it  was  replied  by  Mr.  Jf^ard\  counfel ;  that  no  cafe 
was  cited  where  it  M'as  determined  to  be  an  offence  at  common 
law,  and  the  precedents  cited  \^?i{i\ii\  fitb  filentio.  That  tliere  was 
no  reflection  on  the  law,  for  this  ever  was  punifhible,  though  not 
as  a  forgery,  but  a  cheat :  they  did  not  fay  it  was  tio  crime,  but 
It  was  not /i6//.  That  this  was  an  obliiim/i^  within  33  //.  8.  be- 
eaufcbe  obtains  aright  to  keep  that  allum^  which  oihcrwire  he 
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would  be  obliged  to  deliver  to  the  Duke.  And  the  preamble  of 
5  Eitz.  c.  14.  which  takes  notice  of  thefe  offences,  and  calls 
them  notable  ones  ;  yet  complains  of  tlie  mild  puniftiment  that 
wasinfli£ted  at  common  hw,  which  is  an  argument  they  were 
not  puniihed  as  forgeries. 

Per  curiam^  As  there  is  no  judicial  authority  on  either  fide, 
we  muft  take  it  up  upon  the  reafon  of  tlie  thing.  There  is  no 
reafon  why  this  fliouid  not  be  puniflied  as  a  forgery,  as  well  as 
if  it  was  a  deed ;  the  injury  may  be  as  great,  or  greater,  for  the 
value  maybe  100,000/.  in  one  cafe,  and  a  deed  perhaps  affeft 
only  a  fingle  acre  of  land.  The  ftatute  5  Eliz.  (hews  this  to  be 
a  crime,  by  ufing  the  word  ivrititigs^  in  contradiftin£lion  to  deeds* 
It  cannot  bcprofccutcd  as  a  cheat  at  common  law,  without  an 
aftual  prejudice,  and  that  is  an  obtaining  on  the  33  H.  8.  The 
cafe  cited  out  of  Cro.  is  not  law,  and  furely  thofe  words  are  ac- 
tionable. Regtna  v.  Trovers  was  forging  an  indorfement  on  an 
army  debenture,  and  laid  as  at  common  law.  The  reafon  why 
we  do  not  meet  with  ancient  determinations  is,  bccaufe  perfonal 
credit  was  formerly  fniall,  and  thefe  writings  not  made  ufe  of. 
It  is  not  neceffary  to  (hew  an  aftual  prejudice,  a  poffibility  is 
enough ;  and  here  it  appears,  there  would  have  been  one,  if 
the  forgery  had  ilood  (2).     Judicium  pro  Rege. 

Afterwards  he  was  fentenced  to  (land  in  the  pillory  before 
WeJlmi»»Jler'hall  gate,  (which  he  did)  to  pay  500/.  and  find  fure- 
ties  for  feven  years,  and  commitment  till  all  was  performed. 


(2)   It  was  likcwifc  objedlcd,  fublijhed  as  well  tLi  forged,     Sed 

1.  That  it  was  not  (hewn  how  the  non  alloc,  for  the  forgery  was  pu- 

defendant  was  chargeable  to  de-  nifhable  though  the  party  was  not 

]iver  the  allum;  whether  it  was  by  ad^ualiy   prejudiced  by  it,  if  he 

obligation,  deed,  tffc.   But  it  was  nught    be     fo.        2     L,    Raym* 

over-ruled,  the  forgery  being  the  1469.      1   Barm,  B.  R,  10.      5. 

gift  of  the  information,  ana  this  That  there  was  no  entry  on  the 

but  an  inducement.  2  Ld,  Raym,  record    that    proclamation     was 

1468.      2.  That  the  word  tens  in  made  if  any  body  luould  inform  the 

the  certificate  importe<l  a  meafure  K'ln^s  jujlices^  &c.  but  over-ruled 

by  weighty  whereas  iloUum  figai-  ^or  (hat  it  is  only  for  the  benefit 

ficd  a  liquid  mealurc,  but  over-  of  the  King.     CoAe  Ifi/r,  353.^. 

xuled  for  it  (ignifies  ti  ton.     Lit*  2   L.  Raym.   I469.      6.   A   dif- 

tleton^s  Didl,     To^unfend^s  Piepar.  agreement  between  the 'I'MiVf  and 

145.     2  L.  Raym.  .460.      l  Bar-  the  dijiringas  in  the  one,  the  iffue 

ttard  B.  R,  10.     3. 'i'he  informa-  being  joined  between   the  King 

tion   ufed    Contrafcit    inilcad   of  and  the  defendant,  in  the  other 

Covtrofcit   but  held  good.       Co,  between    the    Attorney   General 

Intr.    360.      2   L^  Raym,    146J.  and  him,  but  over-ruled,    l  Bar- 

I  Barnard.   B.  R.  10.     4.  That  mard,  B.  R.  10. 
the  inUrument  was  not  laid  to  be 
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Doaiinus  Rex  verf.  Robertum  Mann,     In  Scaccario. 
PON  5  OBober  7  Geo.   Mr.  Baron   Price  granted  Ki^fiat  not  be  intcdited 


^^^     for  an  extent  againit  Daniel  Norcott  and  Jofeph  Norcotty  but  muft  b«tf 
wboreopon  an   extent  was  taken  out   into  London^  tefte  ^  July  |^^*^^^J^^jJ 
mnno  6  Geo.  which  was  the  laft  day  of  the  Trinity  term  preceding,  be  out  of  term, 
an^'tt  was  fubfcribed  at  the  bottom  of  the  "wx'n  fa£f  pernvarrant*  ^  « »fl»<»  «*t 
Baron  Price^  dat'  9  die  OSf  anno  7  Regni  Regis.     Upon  this  ex*  fili/^f  Se*Ex- 
tent  an    inquiation  is  taken,  and  feveral  goods  and  debts  are  chequer  which 
found  :  and  then  the  defendant  Mann  comes  in  and  claims  pro-  >^*'^*y*  «?«»• 
peny  in  the  debts  and  effcds;  and  to  make  it  out  he  firft  prays  StcaibeaJM 
§yer  of  the  bond  entered  Tnto  by  the  Norcotts  to  the  crown ,  which  advanufe  of  up« 
appears  by  the  condition  to  be  a  fecurity  for  Jeay  and  Dotyfe  as  •"  '****»  ***'"• 
receivers  general  of  the  county  of  Huntington.     Then  he  prays  contrary  to  the 
oyer  of  the  extent  and  thcjlntf  qiiibus  le&is^  he  pleads,  that  by  recori.  But  ch* 
the  courfe  of  the  Exchequer  thefe  writs  have  time  out  of  mind  ^^rfeacll  oo*ii»^ 
tfltied  out  of  term  by  virtue  of  a  baron's^a/,  and  not  otherwife  ;  tioa  Mirrtgnlar. 
that  ihtjiat  in  this  cafe  was  granted  5  Oclober^  and  not  before,  ^^®^***  ^* 
and  that  the  writ  of  extent  in  rei  veritate  iflued  the  faid  5  OBo-  \^^J^^t\S^ 
ier^  and  not  before.     That  the  feveral  perfons  named  in  the  in-  Ing  upon  th« 
qui  fit  ion  to  be  debtors  to  the  Norcoits  were  fo  indebted  long  be-  ^"^^|^2**''^ 
fore  the  extent,  and  at  the  time  of  the  a£^  of  bankruptcy  after  ^^  notice  of  It. 
mentioned,  and  that  the  Norcotts  before  and  at  the  time  of  the  In  «  procceaing 
fatd  bankruptcy  were  poflcfled  of  the  effeds  found  by  the  inquifi    "^  2%!^"' 
tion,  and  being  fo  poifefled  of  thofe  debts  and  efie£ts,  and  the  againft  tbcfuic* 
Norcotts  )\z\\t^g  for  feveral  years  been  goldfmiths  and  partners,  tyot^Mm^i 
they  became  indebted  to  the  defendant  Mann  and  others  in  500  /.  {^uifldoaiJEt* 
and  3  OElober  7  Geo.  withdrew  from  their  houfe  for  fear  of  being  orieveralgoo4a 
aiTcfted  for  juft  debts,  and  with  intent  to  defraud  their  creditors,  J"^  ?***? 
and  thereby  committed  an  aci  of  bankruptcy.     That  upon  the  fcndintdalni* 
fame  3  OBoher  a  petition  was  exhibited  by  the  creditors,  and  a  property  in  the 
commif&on  of  bankruptcy  iflued  againft  the  Norcotts^  tejle  3  OBo-  **^5**,^/^? 
A»r,  anno  7  Geo.  upon  which  the  commiilion^rs  met  the  next  day,  tbe/«rwu 
and  found  them  to  be  bankrupts  5  and  that  they  being  pofleflTed  |r«nied  5  0<^- 
of  the  effe£ls  and  Intitlcd  to  the  d«!)ts  mentioned  in  the  inquifi-  Smt  the^*i»wni 
tion^  the  commiflioners  the  fame  4   O^y^'.W  alfigned  to  the  de-  in  roticyiHuedi 

fiut  the  fufcty 
ka4  cocBSiitted  an  ad  of  bankruptcy,  and  had  been  ieclir?d  bankrupt,  and  aprofiftonat  a^gnmeotof 
all  hb  guodsy  debts,  &c.  made  to  defendant  under  the  cominifiion  prior  to  thr  extent  \  and  then  traverfet 
that  Jl  the  time  of  the  ioquifiuon  the  pcrfoni  therein  named  were  debtors  to  the  party,  <irthat  he  w«t 
codtted  to  the  foods  mtnciunrd  in  the  inquifiiiun.  diis  travetfe  is  proper  and  neither  immnterial  aoc 
ionMc  A  comroiflion  of  batkruptcy  and  afligomeiit  \%  a  {oud  bar  to  a  1  rxcrnt  at  the  fuit  of  the  crowa 
ig^  iilb(e^aently  ( i).  Bunb.  2  64.  The  arg  u^nent  of  Mr.  StrMM^i,  fro  dtjndtuu^  Gilb.  Ctia*  lUf*  SM« 


(i)  Vide  Brajfsy  v.  Danu/en,  are  upon  the  fame  day,  the  crown 
/•^  978.  Bat  if  the  date  of  the  iball  be  preferred.  Park.  Rep. 
fiSf^niiient  and   teftt  of  the  writ     12&     ticx  v.  Earl^Bunh,  33. 
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fendant  all  the  goodsy  chattels,  debts  and  tfftfks  of  Ae  Norccii/f 
in  trult  for  himfclf  and  the  other  creditors,  by  virtue  whereof 
the  defendant  was  poiTeiTed,  and  fo  continued  till  the  (heriff 
feized  on  the  extent :  and  then  traverfes,  that  at  the  time  of  the 
ihquifition  the  perfons  therein  named  were  debtors  to  the 
NorcottSj  or  that  the  Norcotts  were  intitled  to  the  goods  menti- 
oned in  the  inquifition,  wherefore  he  prays  ai>  amoveas  manusm 
To  this  plea  the  Attorney  General  demurs,  and  (hews  for  caufe, 
that  the  defendant  ought  not  to  have  had  oyer  of  xhtjiati  and 
that  the  traverfe  is  double ;  and  t^  defendant  joins  in  de* 
murrer. 

BoQilepro  Rege  argued»  that  this  was  an  ill  plea  both  in  form 
and  fubftance  ^  and  as  to  the  formj 

1.  That  the  traverfe  was  immaterial,  the  former  matter  fejt 
forth  in  the  plea  confefling  and  avoiding  the  crown's  title,  upon 
any  part  of  which  matter  the  crown  might  take  ifluc.  Dy*  366* 
Mo.  551.  Or  if  a  traverfq  was  neceflary,  yet  the  firft  traverf<^ 
covers  the  whole^  and  there  was  po  occafion  for  the  fecond* 

2.  The  Jiat  is  not  material,  and  it  is  what  the  defendaat 
ought  not  to  have  oyer  of.     7  £.  4.  8.     10  //.  7.  i8. 

3.  It  is  improper,  to  plead  that  a  writ  iiTued  at  a  time  which 
is  contrary  to  what  the  writ  itfelf  imports,     i  SiJ.  271.     The 

Jiat  is  only  to  controul  the  clerks,  but  has  no  operation  as  to  the 
teje  of  tjie   writ ;  the  emanation  of  it  is  the  aft  of  the  court, 
r  #rf  I  T     and  not  of  a  fingle  baron;  and  if  a  writ  iflucd  without  zr\y  Jiatf 
^    '-  .  yet  it  would  fall  within  the  rule ;  Fieri  tion  dehet^faElum  valet  \ 

like  the  cafe  of  an  execution  whereon  the  (heriff  breaks  open 
doors,  the  execution  is  well  executed,  though  the  iheriffiiaf 
done  more  tfiah  he  can  warrant. 

As  to  the  fubftance  of  tjie  plea,  I  do  infift  that  the  court  may 
antedate  a)i  extent,  and  this  extent  bearing /^^  6  J^ly^  will  bind 
the  goods  from  that  time,  8  Co,  171.  and  then  it  over- reaches 
the  bankruptcy  and  aflignment*  This  is  no  more  than  what  is 
done  every  day  in  the  cafe  of  the  fubjr  e>,  who  takes  out  his  exC' 
cution  tefe  tbe  laft  day  of  tlie  preceding  term  ;  and  which  had 
the  fame  eflVft  at  common  law,  to  bind  the  goods  from  the  te^e^ 
as  the  execution  of  the  crown  has  now.  The  King's  prerogative 
^'^  1=^  ah  origine  It'fjsy  G^db,  250.  and  he  mtjiht  take  the  body  of  bit 

(debtor,  thoagh  the  fubject  could  not,  till  the  ^x\t  oi  capias  ad  fa^ 
iisfncietidum  was  given  by  flatute.  He  might  break  open  a  houfe 
on  his  execution,  which  could  not  be  done  upon  an  execution  at 
'iic  fuit  of  a  fubjcdl.  5  Co.  91.  Sir  '2\  Jctics  234.  He  might 
'        •  grant 
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gnat  a  protcAion  againft  any  fubje&'s  demands  upon  the  KSng^ 
debtor,  till  the  debt  of  the  crown  was  fatisfied.  F.  Nl  B.  a8; 
R^Jl.  281*  And  if  in  this  cafe  he  might  have  granted  tho 
Ihreotts  a  prote£tion|  the  other  creditors  are  not  in  a  worfe  con- 
dition upon  this  extent.  The  court  of  Exchequer  is  a  court  of 
revenue,  and  muft  ifllie  fuch  procefsy  and  of  fuch  tefie^  as  th^ 
nature  of  the  cafe  requires.  4iiE.  3.  FitzL  Ex.'^S,  Dy.  197. 
45  E.  3.  Fitzh.  Dacies  tantum  12.  Godh.  290.  In  Dy.  67. 
aa  extent  came  before  a  liberate^  atui  the  {heriflF  was  dire^ed  to 
prefer  the  King.  Before  the  ftatute  of  frauds  and  perjuries  tho 
fubjeA  had  the  fame  right,  which  the  crown  (as  not  being  bound 
by  the  ftatute  of  fraud)  retains  to  this  day,  Cro.  El.  1 74.  i  Leattm 
304.  Cro.  EL  440.  Mo.  2iy  873*  and  (hould  over-reach 
any  fale,  though  for  a  valuable  conGderation.  i  Sid.  271*  O^ 
even  thought^  party  was  dead,  i  Mod.  188.  i  Leon  245.  L.Raym.766, 
THn.  II  JT.  3.  5.  R.  Oats  v.  Dr.  Woodward  Trin.  9  W.  3,  sik,  g^,  ,,(. 
B.  R*  Pinnoirv*  Brace.  Arc  not  .the  inconveniences  in  thofe  Hole  401.  s.c. 
(a&s  as  great  as  in  this?  cij!'!;;,':*^ 

But  it  (hould  be .  doubted,  whether  this  writ  could  be  thut 
iflucd  at  common  law  ;  yet  I  apprehend  that  by  the  ftatute  33 
H*  8*  c.  39*  (  7>  8».  25.  the  court  have  this  power.  It  is  left  to 
them,  to  ifltie  proce(s  for  the  King's  debt  according  to  their 
difcretion;  the  words^  after  giving  inftances,  are  or  oiior* 
wji  at  tbiir  difcretion.  This  is  a  cafe  wherein  to  exercife  that 
diCcretion  \  it  appears  the  crown  is  to  be  over -reached  by  thefe- 
hafty  proceedings  upon  the  commifliony  which  will  have  this 
confequence,  tofweep  away  the  efFeds,  and  totally  exclude  the. 
Kingy  who  cannot  come  in  and  prove  his  debt  upon  the  com* 
milGon ;  and  the  only  fence  we  had  againft  thofe  quick  pro* 
ccedings  was>  by  tefting  our  writ  backward.  A  debtor  might 
be  prote£led  for  two  years,  Regijf.  281.  we  only  carry  it  back 
for  three  months.  In  Hardr.  125.  a  diem  clattfit  extremum  was 
made  tejle  the  laft  day  of  the  precedent  term,  and  held  right ; 
^nd  in  yuly  1 7 1 2,  Regina  v.  Eiiiru  tt  Farringdon,  an  extent  was* 
prdered  to  be  made  out  t^e  8  November  1 7  ii. 

This,  In  its  nature,  b  a  cafe  of  great  confequence  to  the ' 
crown,  and  will)  in  many  inltances,  be  of  dangerous  tendencyi 
'  if  the  crown  cannot  have  the  liberty  of  fencing  againft  thcfe  ex- 
peditious proceedings  upon  commifTions,  which  ar^  taken  out 
without  notice,  by  making  the  procefs  in  fuch  a  manner  as  (hall 
feciire  the  debt  of  the  crown.  Therefore  the  plea  being  ill^ 
]x)th  in  form  and  fubftance,  I  pray  judgment  for  the  King. 

Strange  contra^  It  is  truly  faid,  that  this  is  a  matter  which  very 
pauch  concerns  the  crown  in  point  of  revenue,  and  that  your 

Q  %  I^ordftiifi 
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tiordfliip  will  It  all  timesy  and  upon  all  occafions*  take  particu^ 
lar  care  of  the  prerogative  :  but  I  may  be  admitted  at  the  fame 
lime  toobferve,  that  this  is  a  ca(e  too,  wherein  the  property  of 
all  the  fubjeds  of  England  is  verv  hi^y  affeded;  for  if  the 
pra£Uce  which  is  now  contended  for,  be  allowed  to  prevail,  no 
man  can  be  fafe  in  tranfa&ing  with  another^  who  hal  any  diin^ 
to  do  with  the  money  of  the  crown* 

The  cafe  has  been  fairly  opened  by  Mr.  Bootle  as  it  (lands  upon 
llie  record ;  and  as  to  the  objection,  that  we  are  improper  to  take 
advantage  of  the  antedating  the  extent,  upon  a  plca^  as  averring 
againft  the  record^  which  imports  it  to  have  ilTued  on  the  6th  of 
July  I  I  muft  own  I  aQ>  a  IMe  furprized  to  find  that  matter  fo 
ftrongly  inftfted  upon^'  after  what  has  already  pafled  in  this 
eaufe.  It  is  in  the  memory  of  every  body  who  attends  this' 
court,  how  much  we  prefled  to  have-  this  writ  fuperfeded,  as  a 
writ  diat  had  irregularly  iflued  j  and  we  then  oflFered  the  dif- 
tindion  betwen  an  erroneous,  and  an  irregular  proceeding,  that 
one  might  be  taken  advantage  of  by  writ  of  error,  or  by  plea, 
and  that  the  other  (winch  depended  upon  the  prafitceof  the 
<tourt)  was  proper  to  be  redrefied  l^y  motion ;  but  die  court  be- 
ing of  opinion,  that  we  might  have  advantage  of  this  matter 
upon  a  plea,  we  acquiefced  ;  and  having  now  pleaded  it  in  con- 
fequence  of  that  q)inion,  it  is  very  extraordinary  to  fee  how  the 
argument  is  turned  upon  us  by  the  other  fide  :  when  we  moved 
on  the  irregularity,  we  were  told  by  them  it  was  a  matter  we 
'might  have  advantage  of  by  plea  j  and  now  we  have  pleaded  it^ 
they  obje6i  againft  it  for  that  reafon. 


|W3l 


In  Lutvf.  323.  t  LiV*  173.  I  Sid.  273.  there  ateinftancef 
of  thefe  averments,  that  writs  did  not  iflue  till  a  day  fubfequeni 
to  the  feji  .•  I  cannot  fay  the  judgment  of  the  court  is  either  way 
upon  thofe  cafes,  but  fince  in  this  cafe  the  court  have  already 
given  their  opinion ,  that  this  was  a  matter  pleadable,  I  do  not 
dimk  myfelf  any  other  wife  concerned  to  anfwcr  this  objcftioh.    ' 

If  I  rightly  apprehend  t!ie  dcfign  of  the  court  in  rcfufing  to  re» 
^ievelis  upon  a  motion,  it  was  in  order  for  the  moft  folemn  de- 
termination of  a  point  of  this  prodigious  confcqucnce ;  and  fince 
this  was  a  method  not  invented  by  us,  but  prefcribed  by  die 
court,  in  order  to  bring  that  point  before  them  in  judgment  $  I 
littje  expe&ed  to  hear  a  matter  of  form  irififled  on,  when  I  ap^ 
prehended  we  (hould  be  confined  to  riic  merits  of  the  queftion } 
and  as  It  was  bt^Ought  before  the  court  upon  record  withtha^ 
only  view,  we  muft  rely  upon  the  jufticc  of  the  court,  that  wc 
(hall  fiiffer  no  prejadicS  by  putting  this  qutftlon  into  one  6r  other 
In^fhpd  of  detern>ination* 
'-    -      —  '       -  Taking 
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Taking  h  therefore,  for  granted,  that  we  are  properly  before 
die  court  upon  this  plea^  I  (hall  beg  leave  to  obfervei  that  Mr. 
Attorney  having  demurred  to  the  plea,  has  thereby  admitted 
all  the  h&$  conuined  in  our  plea,  (vxs.)  that  in  reality  the 
extent  did  not  iflue  till  5  Offobtr^  before  wliich  there  had  been  a 
regular  commiffion  of  bankruptcy  and  aflignmcnt :  and  that  this 
is  a  bar  to  the  extent  appears  from  Q^P%  cafe,  2  Show.  480. 
where  a  prior  commiffion  of  bankruptcy  and  aflignment  was  held  ^^  97^ 
a  good  plea  to  an  extent.  So  2  Roll.  Abr.  158.  6.  2.  where  a 
fubjed  extended  lands  and  goods,  and  after  feizure,  but  before 
a  liberate^  there  came  a  prerogative  writ^  which  had  place,  be« 
caufe  there  was  not  an  adual  execution  of  the  liierMtit  as  there 
was  not  likewife  in  the  cafe  cited  out  of  Dyer ;  but  in  that  cafft 
it  is  not  pretended  it  would  have  avoided  the  fubjeft*s  extent,  in 
cafe  diere  had  been  a  compleat  execution. 

That  thefe  writt  iflue  tefted  in  vacation,  is  a  h(k  nobody  will 
deny :  your  Lordihip's  records  afford  a  thoufand  inftances  of  thai 
nature,  and  none  of  them  bear  tffif  before  thejlat,  except  in  ona 
inftance,  which  I  (hall  account  for  by  and  by ;  that  in  CapeFt 
cafe  was  tefiM  24th  December^  which  mult  ncccflarily  be  out  o£ 
term* 

But  then  it  is  objcAed,  that  the  fubjeA's  execution  bears  tejti 
die  laft  day  of  the  precedine  term,  and  that  at  common  law  the 
goods  were  bound  from  mat  time ;  and  why  then,  fay  theVf 
flioald  the  crown  be  in  a  worfe  condition  than  the  fubjea,  [  754  ) 
cfpedally  fince  it  mud  be  admitted,  that  the  crown  is  not  bound 
by  the  ftatute  of  frauds  and  perjuries. 

To  this  I  anfwer,  that  there  is  a  very  material  difierence  be* 
tween  the  cafe  of  the  crown  and  that  of  the  fubjedi  ;  the  fubje^l^ 
it  is  true,  has  his  writ  tefte  the  laft  day  of  the  preceding  term, 
becaufe  he  has  run  through  the  whole  courfe  of  a  judicial  pro* 
ceeding,  and  his  caufe  was  ripe  for  execution  at  that  time,  and 
he  can  have  no  procefs  tejli  out  of  term ;  whereas  the  King  by  his 
prerogative  may  have  execution  awarded  out  of  term,  and  that 
in  the  firft  inftance :  and  if  he  has  an  immediate  execution  upon 
that  award,  he  is  not  in  a  worfe  condition  than  the  fubjed  \  nay, 
he  is  in  a  much  better,  for  the  fubjed  muft  ftay  tUl  the  next 
term,  ifhis  caufe  was  not  ripe  for  execution* 

And  this  dlflTers  it  from  the  cafe  of  a  certkrari  made  out  10 
racation  tefie  the  laft  day  of  the  preceding  term,  where  there  is  a 
necefBty  to  Ujle  it  in  term  time,  it  not  beii>g  a  prerogative  writ ; 
and  beSdes  it  is  of  no  confequence  in  the  cafe  of  a  artiorari^ 
which  removes  all  orders^  though  after  the  /^/,  fo  as  they  bo 
before  the  return*    '  .  And 
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AncI  I  take  the  true  reafon  why  this  is  not  providccl  agamfl  hj 
tfie  ftatute  of  frauds  is,  that  it  was  not  a  pradice  fo  much  a$ 
thought  of  at  that  time,  it  was  certainly  a  cafe  within  equal 
mifchief.  No  doubt  but  there  have  been  many  occTafions  to  an-^ 
tedate  extents  before  this ;  and  the  never  doing  it  till  now  is,  ac- 
cording to  Littleton,  a  ftrong^  argument  againft  the  legality  of 
doing  it  at  all.  CapeFs  cafe  cited  before  was  2  Jac»  2.  and  even 
ihen  there  was  no  thought  that  it  might  have  been  /{y?^rf  back- 
wards, fo  as  to  over-reach  the  affignmeu^,  though  every  body 
knows  matters  of  prerogative  went  very  high  at  that  time. 

And  as  this  is  a  novelty  in  law  and  prafticc,  I  beg  leave,  iti 
the  next  place,  to  confider  a  little  what  will  be  the  confequcncc 
ef  it.  The  goods,  without  queftion  will,  in  the  cafe  of  the 
crown,  be  bound  from  the  award  of  execution,  according  to  Sir 
Gerard  Fleetwood* %  cafe,  8  Co,  171.  Now  the  award  of  execu- 
tion is,  in  point  of  time,  the  tejie  of  the  writ ;  fo  that  all  tranf- 
af^ions  by  the  bankrupts,  all  fales  bona  fide  for  a  valuable  confi- 
^eration,  and  all  payments  by  them  made  in  the  way  of  trade^ 
between  6  July  and  3  October y  will  be  avoided  ;  which  will  in- 
troduce great  confufion. 

»  CoA.  Dig.  By  the  law  the  King's  execution  relates,  as  to  land,  from  the 

(G.  3  )  (G.  4.)  ^^^c  of  the  bond  given   to  the  King,  and  as  to  goods,  from  the 

(G.  9.)  ^73.       award  of  execution  •,  but  by  this  means  it  may  be  made  to  relate 

4  Com.  Dig.       iQ  ^  tjn^g  precedent  even  to  the  being  in  debt;  for  a  debt  maybe 

B.5.  (B*  5.)    contraQed  in  vacr.tion,  and  the  execution,  according  to  this  new 

B.  6.) p.  117.    praAice,  (hall   iiTue  before    any  debt.     The  procefs  muft  be 

•^  ■•^-  awarded  for  the  debt,  and  muft  recite  the  bond  entered  into  to  the 

L  755  J      crown  :  in  this  cafe,  indeed,  it   was  four  days  old  at  the  tejle  of 

the  writ  •,  but  what  an  abfurdity  will  it  be,  if  it  fhouid  happen  to 

bear  date  after  the  term  ?  which  may  be  the  cafe.     It  has  been 

thought  a  little  hard,  to  make  it  relate,  as  to  lands,  to  the  dzTtc 

of  the  bond,  which  could  not  appear  to  a  purchafer :  but  it  will 

be  much  harder,  if  il*bc  fufiered  to  relate  to  a  time  before  the 

bcihg  in  debt. 

i^Wiii'i'of.  Thcpraftice  of  every  court  is  the  law  of  that  court;  and  it 

a»3,  225.  has  been  fo  ftriilly  adhered  to,  that  in  the  cafe  of  Bcivdln  a 

ftSerr.  Ca.  praflice  of  fevcn   years  only  wjrs  allowed  to  prevail  againft  the 

i^Borr.  Rep.  exprefs  words  of  an  aft  of  Parliament. 

I  would  therefore,  in  the  next  place,  confider  this  writ  upon 
the  practice,  and  the  33  Hen,  8.  c.  39-  §  35.  That  a<fV  fays,' 
••  That  the  King's  procefs  (hall  be  preferred,  and  he  (l.all  fiVft 
•f  have  executioiij  J6  hlivnyi  that  the  Kings  faid Juit  be  tt.hcn  and 
••  cmnikenctd^  or  procefs  a^varded  for  the  faid  debt  at  the  fuit  of 
"^  tlie  King,  before  judgment  given  for  the  faid  otlier  perfcn." 

1  -  '  Upon 
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Upon  this  ady  I  take  it,  the  fuit  muft  be  Ciid  to  be  then  taken 
■nd  commenced,  when  the  firil  llep  is  made  towards  proceeding 
to  execution.  The  firft  ftcp  to  be  taken  is  to  procure  the  Jiat  of  a 
Baron,  and  then  it  is  that  in  fa£^  the  procefs  is  awarded ;  fo  that 
^pon  the  foot  of  the  act  of  Parliament,  this  was  not  a  fuit  taken 
or  comn^encedy  or  a  procefs  awarded,  till  the  aflignment  of  the 
defendant  had  taken  place.  It  is  faid  that  the  court  has  a  dif- 
cretionary  power  by  the  (latute  33  Hrn.  8.  but  that  is  pnly  to  a£l 
according  to  law ;  the  (latute  does  not  leave  it  to  your  Lordihip's 
difcretion  to  zBt  contrary  to  law,  wliich  is  what  is  contended 
for  by  the  other  fide.  This  court  will  take  notice  of  its  own 
pradice,  and  therefore  fince  it  appears  upon  the  record,  that 
there  wars  no  ^at  till  5  Oilober  you  will  take  notice  that  fuch  a 
writ  as  this  could  not  iiTue  according  to  tlie  courfe  of  the  court : 
and  then,  whether  we  can  be  admitted  to  fay,  that  in  izfk  it 
iflued  at  a  day  fubfequent  to  the  tejle^  will  not  be  material  \  fmcc 
it  appears  to  the  court  to  be  fo  without  our  averment. 

I  did  mention  before,  that  there  had  been  one  inftance  of  an- 
tedating an  extent,  and  that  was  tlie  cafe  of  The  Attorney  General 
'W.^a/b'm  17 1 3.  There  the jfo/ was  the  24th  iv^rw/iry,  and 
the  writ  taken  out  upon  it  was  tefe  the  laft  day  of  the  preceding  [  75^  J 
term,  which  was  1 2th  February  :  and  after  great  confideration 
and  fearch  of  precedents,  that  writ  was  fet  afide,  upon  account 
•f  the  novelty  and  confequences  of  fuch  a  praftice.  So  that^  as 
to  precedents,  your  Lordfliip  will  confider  how  the  cafe  (lands. 
Here  is  a  new  fort  of  writ  taken  out,  and  the  only  indance  of 
fuch  a  writ  is  an  indance  wherein  it  was  fet  afide ;  they  who 
would  introduce  this  praftice,  are  to  judify  it  by  precedents, 
mad  we  fay  there  are  none  on  that  fide,  but  that  every  extent 
which  bears  tejle  in  vacation  is  a  drong  precedent  in  our  favour  ; 
(ince  if  it  might  have  been  tefted  in  the  precedent  term,  it  is 
impoflible  to  think  fo  great  an  advantage  would  not  have  been 
taken. 

As  to  the  precedents  clt«d  by  Mr.  BootUy  that  of  a  dlcm  elauftt 
extrermtmy  is  nothing  to  the  purpofe,  for  there  was  a  neceffity  to 
tefie  it  in  term,  it  not  being  a  prerogative  writ ;  and  as  to  the  cafe 
of  The  ^teen  v.  Ellins^  that  was  no  more  than  ordering  a  new 
writ  to  be  made  out  of  the  fame  tejie  and  return  of  a  former, 
that  had  been  lod»  and  for  which  there  was  a  regular  j<fa/. 

If  this  be  a  prerogative,  it  is,  like  all  others,  to  be  proved  by 
tifage,  apd  yet  there  is  no  pretence  of  ufage  to  fupport  it :  if  the 
crown  has  engaged  by  Magna  Charta^  not  to  run  upon  the  fub- 
jcd,  nifi  per  legem  terra,  let  them  fhew  us  the  lex  terra  uy  wliigU 
thb  extraordinary  proceeding  is  to  be  warranted. 

G  4  KnA 


756  Hilary  TcriH  13  GccR 

And  as  to  the  argument  drawn  from  other  prerbgatnref ; 
diat  the  King  has  other  prerogatives,  which  may  be  as  incOAve* 
nient  to  the  fubje£b  as  this,  and  therefore  why  (hould  he  not 
have  this ;  furely  that  is  the  molt  abfurd  way  of  reafoning  in  the 
world  :  we  are  upon  a  fingle  quedion,  whether  he  has  this  pre- 
rogative or  not ;  and  if  it  cannot  be  (hewn  he  has^  it  is  to  no 
purpofe  to  talk  of  prote£iion&  or  other  legal  prerogatives^  whick 
are  not  difputed. 

There  having  been  fo  great  an  alteration  in  this  court  fince  the 
time  of  the  motion,  it  may  not  be  improper  to  mention  what 
feemed  to  be  the  opinion  of  the  court  as  to  the  merits  of  this 
quedion*  Lord  Chief  Baron  Bttry^  and  Mountague^  were  both 
of  opinion,  the  writ  was  illegal,  and  would  have  fuperfeded  it ; 
Mr.  Baron  Price  and  Mr.  Baron  Page  indeed  were  for  having  it 
pleaded :  but  I  did  not  obferve  that  the  opinion  of  either  of  them 
was,  that  the  writ  was  right. 

Tour  Lordfhip  will  confidcr  this  extent  upon  the  foot  it  flood 
on  6  July^  when  the  bond  was  but  four  days  old  \  and  if  at  that 
time  there  was  no  ground  for  this  proceeding,  it  is  not  to  be 
fupported  by  matter  ex  pojlfa&o^  by  a  mere  relation  and  6£lion 
of  law,  which  ought  to  dived  no  right  that  has  been  once  legally 
t  757  3  vcded.  For  this  purpofe  I  beg  leave  to  mention  a  c^fe  that  was 
Aatc  97.  in  B.  R.  Trin.  4  Geo.  IVarifig  v.    Dewberry  :  there  a  landlord, 

S*!^^''*  5^-  who  had  rent  due  to  him,  died  intedatc,  after  which  the  plaintiff 
***  in  the  a£lion  fucd  out  execution  againd  the  defendant,  who  was 

the  tenant,  and  levied  the  debt  upon  it ;  after  this,  adminidra- 
tion  was  committed  to  J.  S,  who  thereupon  came  into  court  and 
moved  for  a  rule  on  the  flierifFto  pay  him  a  year's  rent  out  of  the 
money  levied,  purfuant  to  8  Atm.  c.  17.  urging  that  though  be 
was  notadminidrator  at  the  time  of  ferving  the  execution,  yet 
as  foon  as  the  adminidration  was  committed,  it  had  relation  to 
die  death  of  the  intedate,  and  he  might  bring  trover  for  goods 
taken  between  the  death  of  the  intedatc  and  the  commiflion  of 
adminillration.  But  the  court  held,  that  relations  which  are  but 
fi£tions  of  law,  d)0uld  never  dived  any  right  regally  vcded  in 
anotlier  mefne  between  the  death  of  the  intedate  and  the  com- 
miifion  of  adminidration  ;  and  that  the  plaintiff  in  the  adionf 
having  duly  ferved  his  execution  before  the  adminidrator  had  a 
right  to  demand  his  rent,  it  M'as  not  reafonable  the  plaintiff 
ftiouUl  be  lUfcated  by  any  relation  whatfoever:  they  did  not  in 
that  cafe  deny  tlic  audiorities  which  give  the  adminidrator  trover 
by  relation,  but  went  upon  a  didinftion  diat  will  govern  this  cafe, 
))ctwccn  relvitions  that  are  to  defeat  lawful  acls».  and  fuch  as  are 
to  puniiii  thofe  which  are  uuiawfuL 

Aa 
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An  obje&ion  vas  takeoy  (and  indeed  it  b  mentioned  in  thef 
dematrer)  that  we  (hould  not  have  had  oyer  oiiht  fiat  \  but  if 
youf  Lordihip  cafts  your  eye  upon  the  writ  itfelf,  you  will  find| 
diat  is  indorfed  upon  it,  and  made  part  of  the  record,  and  ap- 
pears in  their  fetting  out  the  extent :  in  the  common  cafe  it  is 
marked  at  the  bottom  of  the  writ,  but  they  were  fo  fcnfible  of 
the  abfunlity  of  zfiat  in  OEhber^  for  a  writ  had  iflued  in  July^ 
that  in  this  particular  inftance  they  have  deviated  from  the  com- 
mon form,  and  have  modeftl j  indorfed  it  upon  Ae  back  of  the 
writ. 

The  traverfc  is  objeded  to ;  but  furely  that  is  very  proper,  and 
die  crown  may  take  ifTue  either  on  the  inducement,  or  the  tra- 
▼erfe ;  it  was  necelTary  to  put  the  matter  of  the  bankruptcy  and 
the  affignment  in  ifliie,  and  as  we  plead  to  the  inquifition,  we 
muft  traverfe  chat  which  is  the  point  of  it :  and  it  is  not  a  dou})lc 
traverfc,  but  two  diftin£l  matters ;  the  firil  covers  the  debtS|«!^  . 
the  fccond  the  cfTcfls  found  by  the  inquifition.  -     ""'     ^ 

Upon  the  whole  therefore,  it  is  certain  that  his  Majeftyhas  -' 
many  great  and  valuable  prorogatives ;  and  may  he  long  live  to 
enjoy  them  in  their  full  extent*  Our  own  experience  of  the 
happinefs  of  his  government  may  aiTure  us,  that  he  defires  only 
to  make  the  law  of  the  land  the  meafure  of  his  a£lions  :  and  it  [  758  } 
is  fome  pleafure  to  obferve,  that  this  fingle  attempt  to  ftretch  the 
prerogative  beyond  its  due  bounds,  proceeds  only  from  a  private 
difpuce  between  two  co-obligors  in  the  fame  bond  to  the  crown, 
and  wheiein  it  was  necelTary  to  make  ufe  of  his  Majefty's  name, 
though  he  is  not  at  all  concerned  in  point  of  interefl.  It  is  one 
article  of  the  bill  of  rights,  that  the  late  King  had  under  pretence 
of  prerogative  levied  money  on  his  fuhjcfts  in  other  manner  than 
was  warranted  by  the  laws  of  the  land  ;  and  yet  it  docs  not  ap- 
pear that  this  pradice,  now  fet  up,  was  attempted  even  in  that 
reign  :  and  we  live  in  times  fo  much  happier  than  thofe,  that  it 
wiU  be  fuScient  to  confute  this  do(3rine,  if  we  only  (hew  (as  I 
have  done  already)  that  it  is  an  unprecedented  attempt  to  ftvetch 
theprcrogativeof  the  crown  to  the  fubverfion  of  the  liberty  and 
property  of  the  fubje£t. 

Pengelly  C»  B,  This  is  a  matter  of  very  great  confequcnce  to  K.,ng  ▼.  M«nn*l 
the  revenue,  to  the  method  of  proceedinjj,  and  to  tSe  fubje£l«  H.  i7ifi.  in  the 
I  take  it  to  be  our  duty  on  all  thcfc  confuierations,  to  maintain  J^»«M»"  ^^ 
the  prerogatives  of  the  crown,  but  not  10  raile  any  new  ones  :  u.(i  down  by 

Ld.  Chief  BaroA 
fiaidlyp  that  whoever  pleids  to  the  title  of  the  crown  found  by  an  inquifition  is  obliged  to  traverfe  thiC 
nek  ib  rovndy  and  not  to  put  the  crowu  to  trtverte  the  till-  fet  up  by  chr  detejidinC|  or  to  force  the 
crowB  10  take  a  trarerf<i  rhy  the  crown  ba»  »n  election  totraverle  the  iniucemcnt  or  ;itlc  fee  ouc  bf . 
tlic  deicndaai.  Paim.  Si.  Kcil«.  175.  a.  acd  T,  Jo.  9,  xc  arsto  ±e  fame  purpofe.  Park  Rep.  ijo^ 
31 1.  AOU  U»  2A,  tiikiod. 

every 
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^drv  prefbgadve  that  is  not  afieded  by  the  interpontion  of  an'  aflf 
df  rarliantenty  muft  depend  upon  prefcription  6n]y,  and  we 
muft  have  the  fame  evidence  of  a  prerogative)  that  we  have  of  all 
other  prefcriptions* 

1  fhould  have  thought  this  a  matter  fat  more  proper  to  be  de- 
termined upon  a  motion,  than  by  fpecial  pleading ;  for  a^  has 
been  obfervedi^  this  is  more  a  matter  of  irregularity  than  error^ 
and  1  apprehend  it  never  was  the  intent  of  the  court,  to  deprive 
the  defendant  of  any  legal  benefit,  by  putting  him  into  this  me- 
thod y  if  therefore  this  is  improper  for  a  plea,  I  (hall  be  of  opi- 
nion ftill  to  turn  it  into  a  motion  again,  and  fet  afide  the  extent 
as  irregularly  iflued. 

As  to  the  oyer  of  the  fiit^  that  cannot  be  had  :  but  then  if 
being  fet  out  in  the  very  writ^  it  is  before  us,  and  we  muft  take 
notice  of  it. 

I  am  afraid  we  (hall  be  under  great  difficulty  how  to  do  the 
defendant  juftice  upon  this  record  ;  we  cannot  give  judgment  for 
him,  unlefs  he  makes  out  a  title,  which  if  tlie  matter  pleaded  be 
improper  for  a  plea,  he  can  never  do« 

I  think  the  traverfes  are  not  double :  and  being  a  plea  to  the 
title  of  the  crown,  which  the  defendant  was  bound  to  anfwcr, 
it  was  proper  to  add  the  traverfe,  which  is  for  the  benefit  of  the 
t  7<0  ]  crown,  by  giving  them  an  opportunity  of  taking  iffue  on  the  tra- 
verfe, or  any  part  of  the  title  before  fet  forth  :  this  is  the  ufual 
way  of  pleading  upon  outlawries. 

As  to  the  principal  qucflion,  whether  this  extent  can  be  an- 
tedated or  not :  I  muft  obferve,  that  they  ifiue  from  the  equity 
fide  of  the  court,  which  is  always  open  :  if  the  ufage  has  been  to 
Jiave  z^at^  and  ic/le  the  writ  the  day  the  Jiat  is  granted,  I  (hould 
tliink  the^/i/  was  in  tlic  nature  of  an  award  of  the  court,  which 
formerly  fat  longer  than  it  does  now ;  and  now  when  it  is  not 
fitting,  a^rt/  is  to  be  had  at  a  Baron's  chamber,  and  that  is  an 
evidence  that  the  writ  and^j/  ought  to  tally  with  one  another. 

I  think  tlic  ufage  muft  determine  in  this  cafe.     There  is  no  in- 

ftaiice  of  antedating,  where  it    has  been   allowed  ;  for  as  to  the 

cafe  cited  by  Mr.  BcoiU^  tliat  was  only  the  continuance  of  a  writ 

thai  I^ad  regularly  iflued.     On  the  other  fide  there  is   the  confi- 

Firk.  Rep.181.  deration   thnt  fuch  a  thing  was  never   attempted  before,  and 

i.  C.  but  not      there  is  J^^^'fji^s  ci'.fc,  which  is  a  judicial  authority  :  that  was  in 

•        •  a  maniicriiivcn  up  ar  the  bar  by  tSir  Edivird  Ncrdryy  who  was 

the  Attorney  General,  uad  who  was  known  tj  Lc  cuuugh  tenacious 

ot 
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ef  At  rigtits  of  tbe  crown }  and  the  court  in  their  judgment  treat'* 
ed  the  extent  as  a  writ  that  had  iflucd  without  ^xiyfiat  or  au- 
thority* 

If  this  be  a  novelty  It  is  not  to  be  fupported ;  at  prcfent  it 
feems  to  me  to  be  fo,  but  it  ig  proper  to  be  farther  confidered. 

Baron  Hale^  If  this  is  to  go  againft  the  defendant  upon  a  point 
of  pleading,  it  would  be  exceeding  hard.  But  rather  than  fo,  I 
think  the  court  is  bound  in  honour  to  interpofe,  and  turn  it  again 
into  amotion.  1  think  this  is  a  very  extravagant  attempt,  and 
have  wondered  ever  fince  I  heard  of  it,  upon  what  foundation  it 
could  be  fupported*  I  do  not  now  find  any  thing  offered  to  that 
purpofe,  and  think  there  is  no  fuch  prerogative  as  has  been  exer- 
cifed  in  this  cafe.  The  crown  is  in  a  very  good  condition  by  hav- 
ing diis  extent  as  their  "firft  proeefs  -,  it  is  hard  enough  upon 
the  fubjedl,  and  we  ought  not  to  enlarge  the  prerogative* 

Baron  Carter ^  No  fuch  writ  can  regularly  iflue  before  ajftj/, 
which  ought  to  be  the  direftion  in  making  the  iefte*  It  is  impofli- 
ble  to  forefee  the  ill  confequence  of  allowing  thofe  writs  to  be  an- 
tedated ;  and  it  is  confiderable,  that  in  all  the  dme  this  court  hat 
fat,  it  never  was  attempted  before* 

Baron  Comyns^  Surely  this  is  much  propercr  for  a  motion  than    [  760  1 
a  plea,  and  it  can  never  be  determined  according  to  judice  upon 
the  record.     The  tefle  is  matter  of  record,  and  I  tliink  we  arc 
obliged  to  take  it  to  have  ifTued  at  tlie  time  of  the  /j/?r,  and  there 
can  be  no  averment  againft  it. 

As  to  the  ftatutc  33  //.  8.  I  think  tliat  does  not  leave  it  to  ovir 
difcretion,  to  alter  the  courfe  and  nature  of  proceedings,  or  to 
do  a  thing  that  was  never  done  before,  and  may  have  fuch  mi(- 
chievous  confequence.     Per  cunam,  ulter'ws  conc'Jlinn. 

Afterguards  in  Trinity  term  following,  I  moved  to  fer  afide  the 
extents  upon  the  point  of  irregularity,  and  Mr.  Attorney  Ge- 
neral confcntcd,  fo   nothing  further  was  done  upon  the  plead- 


And  Trtft^  2  Ceo,  z.  Rex  v.  I^jrdcrj'L'/L  another  of  the  fame  Bunt.  1^5.  ^, 
nature,  which  hiid   attended  the   cvl:;:   of  this,  was  alfo  fet^'^*^*^* 
afidc 


tu 
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5ir  Robert  Raymond,  Knt4  Lotd  Clnef  Jufiicc. 

Stt  John  Fortefcue  Aland,  Knt.  ^ 
James  Reynolds,  EJq\  [yHfi^ces. 

Sir  Edmund  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  E/q;  Solicitor  General. 


Buck  ver/.  Atwood» 

Wlktreadeed  ^'T^  H  £  mariners  fuc  in  the  Admiralty  for  wages;  and  « 
comet  in  by  in-  J^  deed  IS  plcadcd  to  have  been  made  at  land,  whereby  the 
cidrnt,  the  Ai-  mariners  agree  to  fubje£t  tliemfelves  to  the  lofs  of  their  wages  on 
whe:herTwu^  particular  circumftances ;  and  it  being  replied  thereto,  that  the 
huadoXtau  deed  was  obtained  b/  fraud  and  circumvention!  it  is  fo  declared 
below,  and  a  fentence  for  the  wages* 

It  was  then  moved  for  a  prohibition,  becaufe  the  Admiralty 
has  no  original  jurifdi6lion  for  wage?,  but  it  is  connived  at  for 
the  eafe  of  the  mariners,  who  may  join  in  the  fuit,  which  thty 
cannot  do  at  law  :  but  then  it  muil  be  upon  a  parol  contract,  and 
not  a  deer) ;  and  here  being  a  deed  made  at  land,  that  is  the  fub- 

U)  11  Mod.  tg,  d«"g  contia£l,  and  will  merge  the  other.     SaiL  31.  (a). 

$.C. 

Videpoitj68f  g^j  pgr  Cunantj  Tills  is  only  a  deed  on  one  fide,  to  forfeit 
the  wages  upon  particular  circumflances ;  but  will  not  enable 
them  tuiuc  fur  their  wages  at  law.    The  deed  therefore  conu:» 

ia 
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^  oriy  lyy  way  of  incident,  and  then  they  may  proceed  to  try 
it*    Thoe  can  be  no  prolfibido^ 


Madeed  verj^  Snee* 

ERROR  of  a  judgment  In  C.  B.  wherein  Ac  plaintlflf  de-  Whitiitbii«f 
Clares,  that  ^.  B.  drew  a  bill  of  exchange  dated  2^tj|i  <>f  J^JlllJS!  14IU 
Hajy  where^iiy  he  requefted  the  defrfidant  one  month  afcp^^^atc  t  Barnard  B.  %• 
to  pay  to  the  plaintiff  or  order  9  A   ig  /."  as  nyr  ^^iiarterly  half-  »»•*•  C, 
^  pay>  to  be  due  from  24th  of  June  to  a7th  of  September  next, 
f  by  adiraooe/'     And  the  aftion  is  againft  the  dcfe^ant  upon 
his  acceptance* 

It  was  objeAedi  that  Ais  wij^  no  bill  of  exchange,  becaufe  it 
is  not  to  pay  in  all  events,  but  is  left  to  the  pleafure  of  the  perfon 
on  whom  it  is  drawn,  cither  to  ^vance  the  money  or  not :  and 
it  was  compared  to  the  cafe  of  Jocilyn  v.  Loferre^  which  was  tp  ^*^^i!f '* 
pay  out  of  his  ^W'ng  fubfiftence,  and  to  the  cafe  of  Jenne^  v.  3%.    '  * 
HerU^  which  was  payable  out  of  a  particular  fund,  and  in  both  Ante  591. 
cafes  held  to  be  no  bills  of  exchange* 

ied  pirfuriam^  T\kt  quarterly  half-pay  is  a  certaip  fun<)»  wl^ich 
the  grbwi'ng  fubfiilence  was  not :  the  mention  of  the  half*pay  it 
only  by  way  of  diref^ion  how  he  (hall  reimburfe  himfelf,  but  the 
money  is  ftUl  to  be  advanced  on  the  credit  of  the  perfon.  The 
reafon  it  was  held  no  bill  of  exch;Ange  in  Jenney  v.  Herie  was, 
becaufe  it  was  no  more  than  a  ptiyflt^  order  to  a  man's  fervant* 
Judgment  affirmed^ 


u 


Stanton  vtrf.  Snptb. 

PON  deijAurrer  it  was  held  g£iionable,  to  fay  of  a  tradef*  Wi)rdi  aaioa* 
\J    man,  Tou  are  afofry  pitiful  fellow  y  and  a  rogue^  and  com-  j[*'^         ^^ 
pounded  your  debts  for  5  s.  in  the  pounds  for  it  is  in  effcft  calling  i  Co21"Dis. 
him  a  bankrupt.  '      "  '  '  Aaionupdnth* 

t    •'  cafe  for  defam»> 

tbn  (D.  15.) 

Mopk  vcr/.  Cooper,  f-«^^^  ^ 

COVENANT  for  non-payment  of  a  year's  rentfroj^  Mi-  Where  (here  U 
ciaelmas  172$*  to  Michae/nfqi  l^26.  The  defendant  craves  JeaT^^aLn*'^ 
tjer  of  the  kafe,  in  which  ther^  is  a  covenant  on  the  part  of  the  lies/ though  the 
Jeflcc  to  repair,  except  the  premj flfes  fhall  be  demoliflied  by  fire :  ^^^  >•  ^umt 
and  then  pleads,  that  before' jif/^Ao^/wii/  1725.  the  premiflcs  ^^^^  ,^^y^ 
were  burnt  dovrh  againft  his  will,  and  that  they  were  not  rebuilt  S.  C. 
bf  the  plaincidF  during  the  whole  year  for  whfch  tlie  rent  is  de-^ 

manded, 
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manded,  nor  had  he  any  enjoyment  of  the  premlfles  ;  ^nd  tbct^ 
fore  prays  judgment,  if  he  (ball  be  pharged  with  the  rent. 

f  Burr.  1638;         To  this  the  plaintifF  demurred,  and  it  was  infifted  on  by  Mr^ 

^Ho«  Fazaherley^  that  whatever  naay^  be  the  default  of  the-  plaintiff  in 

not  repairing,  yet  the  defendant  muft  in  all  events  perform  his 

covenant  to  pay.the  rent  \  and  All.  27.  was  cited  forthat  p|urpofc^» 

Strange  contra  infifted,  that  this  was  like  the  Ciafc  of  a  coret 
nant  to  ^repair,  which  will  not  bind  in  the  cafe  of  a  tempeft,  which 
is  the  a£^  of  God ;  and  a  fortiori  in  this  cafe,  which  is  the  ne- 
gleA  of  him  who  is  fuing  for  the  rent,  i  Co.  98.  a.  Hard. 
387.  I  Roll.  Abr.  454.  /)/.  8.  And  he  compared  this  to  the 
cafe  of  an  eviftion,  Perh.^Zl^^  828.  z  Vent.  6*1.  and  to  the 
cafe  in  I  Roll.  jfbr.  236.  where  it  is  held,  thaf  if  part  of  the  lafid 
is  drowned  by  the  fea^  the  rent  (hall  be  apportioned. 

Sedper  curiam^  The  cafe  in  Allen  27.  is  exprefs  to  the  contra** 
ry :  if  the  defendant  has  any  injury,  he  will  have  his  remedy  | 
but  he  cannot  fet  it  off  agai^ft  the  demand  fpr  rent.  Tiie  plaintiff 
muft  have  judgment(  i ). 


'  (l)  Belfiur  ▼.    Wefton^  i  Term     ii,   312.     Doc  Y.  Sandbam^   f^« 
*//>.  J 10.   S.  P.     Fide  Pindar  \.     705.  . 

Ainjley^  fitting  H^efi:  Mich,  1^6^. 

Domimis.Rex  t;^.  Commiffioners  of  Sewers  in  Eflcx, 

r#r</*a|oodre-  r"  ■  1  Q  a  mandamus  to  make  a  rate  to  reimburfe  an  expend!* 
iTw/**  "^'*  "  X  tor;  they  returned,  that  the  mtic  was  not  deli\t\cd  il 
L.Raym.x479.  12  February^  and  that  the  commi(rion  expired  in  four  clays  after, 

and  therefore  they  had  not  time.  And  the  court  allowed  ihe  rc- 
i        turn,  faying  they  could  not  grant  a  peremptory  mandamus^  it  apu 

pearing  there  was  now  no  power  in  any  body  to  execute  it  ( i ). 


(1)  According  to  the  report  in  writ,  which  when  collcftcd  would 

Lord  Rayrn,  the  commifGoners  alfo  be  fuiHcient  and  applicaUe  to  rc« 

returned,  that  they  had  made  a  pay  him* 
rate  prior  co   the  iil'uing  of  the 
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Warncfprd  verf.  Warncford.  ^ 

Jh  Middlefex  coram  Raymond  C*  J. 

ON  an  iflue  direded  out  of  Chancery,  devifazrt  vel  nan,  the  feallng  •  wiUjjf 
Chief  Jufticc  ruled,  that  feal^ng  a  will  is^  a  filing  within  ••■^fr 
:the  ftatute  of  frauds  and  perjuries  (i)*     3  Lev.  i*     Strange  pv 

(i)  Sed  qtuere^hr  fealing  was     En/ams.    i    Wilf,  313.    and   fee 
/aid  not  to    be   fo  in  Smith  v.     GryUs.  Gfyle,  t  Atk.  182. 

Davers  tAqr/I  Darers.    In  Cane* 

A  Motion  va»  made,  to  infpca  the  exhibits  proved  in  the  ShibiS*^^ 
caufe  before  hearing ;  but  there  being  no  inftance  of  any  hearing. 

fuch  order,  the  Chanctllor  would  do  nothing  in  it  ( 1 ). '  »  wuf.  Rep. 

410. 

* ' r— -r — ^ — -  ■'■■-■■'>■  : jiv?t.^ 


10  HQJjf9n  V.  ^l^lfmringtQMn  3  P.  fTm.  34.  S.  P. 


f^i 
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Sir  Robert  Raymond,  Kat.  Lord  Cb;e/ Jti/Hce^ 
Sir  John  Fortefcue  Aland,  Knt. 
James  Reynolds,  EJqi  Xjuflices, 

Sir  Edmund  Probyn,  Knt.       J 

Sit'-V}ok\\^Xot]s»i  Knt.-Au^rnty  Genert^,-- 
Charles  Talhot, '  Efq\  Solicitor  Genera!, 

Mcrryficld  verf.  Bcrrcy. 
ITo  fccon4  (tr-  r-ry  H  E  plaintift  in  error  took  out  a  certiorari  of  a  wrong  Itcrm, 

lifrjn  CO  reverie        I  ,•    i.    .-j  t     1  •  j  t.  •    r 

c  judgment.  X     wluch  dfd  Dot  verify  his  cjrror ;  and  now  he  mOTcd  for  4 

fecond  certiorari,  whic^  was  denied  ;  the  court  faying,  it  may  be 
granted  to  aflirm,  but  not  to  reyerfe  a  judgment  (i). 


(1)    Fiji  Carlton  v.   Marfagh,  1  S^w,    2 1 4.    Bowers  v.    Maum^ 

Salk.   269.    pnd    the   cafes   there  p^fi.    Sip.       Berkley  v.    lUr^arJ^ 

ciijjii,  rep.  aifo  6  :\iW.  11^,116.  ^.    907.      Frankljn  v.    J^e^iu 

Hvli,     275.     /*r/Vf    V.     HarfioTtg9  ante.  II  g. 


Hicks  v^r/I  Jones. 

lnyri.r/ui«  ly    Scire  facias  was  /^^  ic  ii/^;j,  returnable  the  29th,  which 

#^**lnd  r«Lin     ?    k  i^  making  both  the  te/ie  and  return  inclufive  of  the  fifteen 
arcgcK^.  days.     And  upon  confidcration,  it  was  held  well,  and  that  there 

wa« 
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was  no  difference  whether  the  proceeding  was  by  bill  or  bj^  ori- 
ginal (  l).     Sa/i.  599.     Sir  T»  Jones  228. 


(1)  That  18  as  to  the  tefle  and  cieot,  if  there  had  been   15  days. 

return  being  inclufive.   This  was  between  the  telle  of  the  firll/r/>/ 

a  fujc  by  original,  if  it  had  been  facias  and  Veturn'of  the  fccond* 

by*bill  it  would  have  been  fuffi-  ElUot  v.  Smith,  po/l.  1 1 39. 

Dominus  Rex  ver/.  Johanftem  Oneby.  r  ^5^  i 

T  T  P  O  N  an  indiftment  for  the   murder  of  Mr.    William  j-  !;„  upon  tht 
\J     Gtntfer,  found  at  the  Old  Bailey  in  February  feflions  1 2  Geo,  iU>cr|t^  cxte- 
the  defendant  being  arraigned,  pleaded  Not  guilty;  and  upon  ]i"in^/^*'Jh!^|^^ 
the  trial  the  jury  found  this  fpecial  verdidi.  prifrufade  \& 

alMr^y>  murrfcr. 
HA.  and  B,  have  a  {udien  quarrely  and  blows  paTs,  and  then  there  appean  a  fufficienc  time  for  che 
parties  to  have  cooled^  and  afterw^irds  A,  kills  B,  i:  is  murder. 

It  is  the  province  of  the  JuJge  from  the  circumilances  of  the  cafe  to  determine  what  is  malice,  and 
vhethcr  the  killer  !ud  a  fuliicient  time  to  cool. 

l(  A.  iays  be  will  revenge  himfelf  of  ^.  or  that  he  will  have  his  blooJ,  this  is  exprefs  milicc  a^iifsft 
B,  and  if  a  killing  enfues,  it  is  murder.     Ld.  Rayoi*  14S5.    x  Barnard.  B.  R.  17.    9  Sc.  Tr.  14.  S.  C. 

In  capital  ca&s  it  ia  not  neccflary  that  the  joinder  o{  iiiuc  Ibould  appear  upon  the  record  (i). 

That  upon  the  fecond  day  of  February  1725,  the  prifoner  and 
the  deceafed  were  in  company,  together  with  John  Ricfjy  Tho^ 
mas  Hanvkifis  and  Michael  Blount ^  in  a  room  at  the  Cajlle  Tavern 
in  the  county  of  Middlefexy  in  a  friendly  manner.  That  after 
they  had  continued  thus  for  two  hours,  box  and  dice  were 
called  for;  the  drawer  faid,  he  had  dice  but  no  box,  and 
thereupon  the  prifoner  bid  the  drawer  bring  the  pepper-box, 
which  he  immediately  did :  and  then  the  company  began  to  play 
at  hazard,  and  after  they  had  played  fomc/time,  the  faid  Rich 
aflced  if  any  one  would  fet  him  three  half  crowns  ?  whereupon 
the  deceafed,  in  a  jocular  manner,  laid  down  three  half-penny 
pieces,  and  then  faid  to  the  faid  Rich^  I  have  fet  you  three 
pieces,  and  the  prifoner  at  the  fame  time  fet  the  faid  Rich  three 
half  crowns,  which  the  faid  Rich  won :  and  immediately  after 
the  prifoner  in  an  angry  manner,  turned  about  to  the  deceafed, 
and  faid  //  nuas  an  impertinent  thinfr  to  fet  halfpenccy  and  that  the 
decfafed  ivas  an  impertinent  puppy  for  fo  doing,  to  which  the  de- 
ceafed anfwered,  ivhoever  called  him  fo  urns  a  rafcaL  Tiiat 
thereupon  the  faid  John  Onehy  took  up  a  bottle,  and  with  great 
force  threw  it  erga  predict*  IFillie/mum  Gcwer,  which  bottle  did 


(1)  Rex  V.  Rpyee,  4.  Burr.  2084,  286,   287.      2  //^:;i,  /».  C.  c.  38. 

aoSj.    S.   P.       Trem.    £nt.   286,  fe^-  }■  p-  S^3* 
287.    Pkrchaf^'9  ca(€,  8  5^  T/i. 

Vol.  II.  H                                       not 
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not  hit  the  faid  Gower^  but  brufhcd  his  pcrriwig  as  it  pafTcd  by 
his  head,  and  beat  out  fome  of  the  powder,  whereupon  the  de* 
ceafed  immediately  after  tofTed  a  candleftjck  or  bottle  erga  pru" 
di^*  "Jjhannem  Onehy^  but  did  not  hit  him  with  the  fame :  upon 
which  the  deceafcd  and  the  prifoner  both  rofe  up  to  fetch  their 
fwords,  which  then  hung  up  in  the  room,  and  the  dcceafed 
drew  his  fword,  but  the  prifoner  was  prevented  from  drawing 
his  by  the  company,  and  the  deceafed  thereuppn  threw  away  his 
fword,  and  the  company  interpofmg,  they  fat  down  again  for 
the  fpace  of  an  hour.  That  at  the  expiration  of  an  hour,  the 
deceafed  faid  to  the  prifoner,  We  have  had  hot  nvordsy  but  you 
nucif  the  oggrefor^  but  I  think  ive  may  pnfi  it  over\  and  at  the  fame 
time  offered  his  hand  to  the  faid  John  Onehy :  10  which  th-  faid 
yohti  Otieby  anfwered,  No^  damn  you^  I  ivill  have  your  blood.  They 
further  find,  that  afterwards  the  reckoning  was  paid  by  the  de- 
ceafed, the  prifoner,  Rich^  Hawkins  and  Blount  \  and  all  the 
company,  except  the  prifoner,  went  out  of  tlie  room  to  go 
home  ',  and  the' prifoner  remaining  alone  in  the  room,  called  to 
the  deceafed  in  thefe  words,  Toung  man^  come  back^  I  have  fome* 
[  767  1  thing  to  fay  to  you\  whereupon  the  deceafed  returned  into  the  room, 
and  immediiittly  the  door' was  flung  to  and  fliur,  and  thereby 
the  rcli  of  the  company  were  excluded ;  and  then  a  clafhing  of 
fwords  was  heard,  and  the  prifoner,  with  his  fword,  gave  the 
deceafed  the  mortal  wound  mentioned  in  the  indiftment,  of 
which  he  died  tiic  next  day.  They  further  find,  that  at  the 
breaking  up  of  the  company  the  prifoner  had  his  great  coat 
thrown  over  his  ihoulders,  and  that  he  received  three  flight 
wounds  in  the  engagement;  and  ihit  the  deceafed  being  afked, 
upon  his  death-bed,  whether  he  received  his  wound  in  a  man- 
ner, amongll  fwordfmen  called  fair,  ar.fwercd,  /  think  I  did. 
That  from  tlie  time  of  throwing  the  bottle  there  was  no  recon- 
ciliation bctv/ecn  the  prifoner  and  the  deceafed.  And  whethtr 
this  be  murder  or  manllaughtcr  the  jury  pray  the  advice  of  tlic 
court,  and  find  accordingly. 

Upon  which  vcrdlcb  a  certiorari  pro  rege  was  brought,  and  the 

prifoner  being  at  the  bar,  it  was  made  a  concilium,  the  court  bc- 

P«ft.  8.:4.        .  i"g  ^f  opinion  it  could  net  be  made  a  concilium  in  his  abfence. 

And  lu  Hilary  term  1 3  Gc.?.  it  was  argued  by  Seijeiint  Darnall 

fur  the  king,  and  Serjeant  Eyre  for  ihe  defendant. 

Serjeant  Darnall  pro  rcgc.  In  order  to  confider  whether  this 
be  murder  or  mar.flaughtcr  I  (hall  premife  that  wl:ich  is  not  to 
be  difputedj  thnt,  every  mulicious  killing  is  murder,  and  that 
m.ilicc  may  be  cither  exprefs  or  implied.  This  is  malice  implied 
h\  the  z^  itfclf,  becaufe  there  was  no  reafonahle  provocation-, 
there  wai  nothing  but  words  pall'cd  between  them,  till  the  pri- 

ibutr 
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ibner  threw  the  bottle  at  the  deccafcd ;  and  it  has  been  often 

refoWed,  that  in  point  of  law  words  arc  no  provtKration*     But  if 

vrords  were  a  fufficient  provocation,  yet  it  appears  the  prifoner 

began  with  words,  as  well  as  adis.     The  calling  Mr.  Gorier  an 

impertinent  puppy,  was  previous  to  the  faying  or  doing  of  any 

thing  by  Mr.  Gcnuer^  tiiat  could  give  offence  to  the  prifoner :  if 

the  fetting  of  half-pence  was  a  thine:  to  be  refented,  the  affront 

was  to  Mr.  Richj  and  not  to  Mr.  Omhy^  wliofe  bet  to  Rich  was 

not  at  all  affecled  by  what  was  done  by  Mr.  Gower*     And  that 

it  is  murder  in  this  defendant,  I  think  cannot  be  difputed  after 

the  judgment  of  the  court  in  Alaivp-id^^'s  cafe,  which  is   in 

Kelynge  1 19.  There  the  bottle  thrown  by  6\v  hit  AInnvgtidge  and 

broke  Iiis  head  :  here,  the  candle  (lick  or  boiiJc  toffed  by  Gamer 

did  not  hit  the  prifoner  at  thvi  bar:  that  was  a  fuddcn  conll:<fV, 

this  a  deliberate  a£i,  after  a  Jifnofition  to  peace  manifcflcd  by 

Gotuetf  and  a  continuance  of  malice  in  the  prifoner  for  above  an 

hour  after  the  firft  conflict:.     What  was  done  here  by  Mr.  Goiaer 

would  have  been  juilifiable  in  him,  even  if  the:  caridlcftick  had 

hit  tlie  prifoner;  and  fo  it  was  rcfolved  in  Mnivgr'u1^e*s  cafe,  for 

there  the  bottle  returned  by  Mr.  Ccpe  did  hit  the  dcicndant  and 

broke  his  head*     And  as  the  aft  done  by  Mr.  Gcivfr  was  julli-     r  'jfiS  1 

fiable  in  him}  it  follows,  that  it  can  b'^  no  foundation  to  txcufe 

or'  mitigate  the  fubfcquent  killing  by  INIr.  Oritby.     The  cafe  put 

in  Kelynge  1 28.  of  an  affault  by  A,  upon  B,  B.  draws  his  fword 

and  purfues  A,  to  the  wail,  where  A.  in  his  own  dtfc^ncc  kills 

B.  and  it  is  held  murder  in  A.  has  many  llrong  circumltances  in 

favour  of  A.  which  are  not  in  this  cafe. 

But  I  apprehend,  it  is  not  neceffary  to  rely  barely  on  this  pointy 
that  there  is  malice  i(nplied  in  the  act ;  Cir.^c  it  planiiy  appt-ars 
upon  the  ftatc  of  the  cafe,  that  here  is  cNprcfs  mdice:  when 
the  deceafctl  was  delirous  to  end  the  m alter  amicably,  the  pri- 
foner replies,  No^  damn  yoUy  I  ivlll  have  your  blood :  this  explains 
and  goes  through  the  whole  faft,  and  proves  the  fiibf.'-jucnc 
killing  to  be  malicious. 

1  do  therefore  infill  that  taking  it  ehher  way,  either  as  a  Icillin'.^ 
out  of  malice  implied,  or  malice  e::prLfs,  it  is  mur«ir:r  ;  ai:J.  ilut 
this  upon  the  fan  is  a  killing  of  malice  implied,  rul  upon  tLe 
prifoncr's  own  words  coupled  with  the  fact,  it  io  p.jjliwe  cxpich:, 
and  confcquently  murder. 

Serjeant  Eyre  pro  ief*.  The  qucOion  i^*,  \v\\;kx  degree*  of  lio- 
micide  this  is;  and  1  apprehend  it  to  oo  l>iu  nv  .i:':".:^^i'.-r  .  tl;c 
diftinciion  is,  that  if  the  killing  bo  of  r:«ii'i«.o  lor ■•:.'.«.'..•;•  t,  it  is 
murder;  if  on  a  fudden  occaiioii,  it  is  but  m*;i*iiau^;,atci  j  .ir.d 
that  I  ukc  to  be  thi^  cafe. 

II  %  Tn 
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.  In  3  InJ!.  51.  malice  prepcnfed  is  defined  to  be,  when  one 
compallcih  to  V\\\  another,  and  doth  it  fedato  animo :  on  the 
other  hand,  ma»iflaughtcr  is  the  doing  it  wiiliout  premeditation 
upon  a  fuudcn  brawl,  ihufHing  or  contention.     3  Inji.  57, 

The  law  has  ever  been  indulgent  to  the  paflions  of  men  :  irct 
furor  brevis  eft^  and  therefore  as  a  madman  the  party  is  excufed 
for  what  he  docs  in  a  fudden  tranfport  cf  pafTion :  I  do  admit, 
that  bare  words  arc  no  provocation  j  but  yet  they  will  fcrve  to 
explain  the  nature  of  the  combat,  and  (hew  whether  it  was 
fudden  or  not.  The  calling  the  prifoncr  a  rafcal,  was  what  no 
mjiW  of  honour  could  put  up ;  and  as  this  was  the  beginning  of 
the  quarrel,  the  fighting  was  as  fudden  as  the  reproachful  words. 
If  the  prifoncr  had  ilabbed  Mr,  Gow^r  upon  fpeaking  tlie  words, 
and  Gower  had  done  nothing  •,  I  believe  it  ^^uld  have  beea 
murder-,  but  here  was  a  regular  fight,  an  interchange  of  blows, 
and  fo  it  comes  up  to  the  cafe  put  in  Ke/ynge  55.  of  a  combat  be- 
tween two  of  a  fudden  heat,  where  if  one  kills  the  other,  it  is 
but  manflaughter. 

-.     ^  The  law  has  fixed  no  cerfnin  time  \^hen  it  fliall  be  prefumed 

1^91  '^he  paifions  of  men  are  cooled.  The  crae  in  12  d.SC.  muft  take 
up  a  longer  time  than  this,  for  there  the  boy  ran  three  quarters 
of  a  mile  to  his  father,  and  told  his  (Icry,  and  after  that  the  fa- 
ther provided  himfclf  with  a  cudgt  I,  and  Jiad  as  far  to  go  in  pur- 
fuit  of  the  other  boy :  and  there  is  tins  difTerence  between  that 
cafe,  and  the  cafe  at  bar ;  that  there  tlie  adverfary  was  out  of 
fight,  but  here  he  continued  in  prcfcnce,  which  muft  ratJier  in- 
flame than  abate  the  paifion. 

The  words  made  ufc  of  by  Mr.  Gcwrr  carry  an  impi!tatit)n  on 
Mr.  Ondyj  which  might  provoke  him  afrefh  ;  the  telling  him  A/ 
nvaf  the  (iggrejfzr  w;  s  not  likely  to  make  an  end  of  the  quarrel; 
and  that  is  plain  frrm  the  manner  in  which  Mr. '0//<'/'y  underftood 
them,  who  would  hi;vc  never  faid  fo  harfli  a  thing  to  his  friend 
Mr.  Goiurr,  if  he  had  been  at  tliat  time  in  any  degree  maftcr 
of  himfclf. 

It  is  not  found  by  the  verdift,  who  began,  after  Mr.  Gower 
returned  into  the  room.  It  is  not  likely  the  prifoncr  began,  be- 
caufe  he  had  his  great  coat  thrown  over  his  (haulders ;  and  as 
to  the  fliutting  the  door,  it  is  dated  to  be  done  immediately  on 
Go'wcr^s  returning,  and  is  likelier  to  be  done  by  him  that  carac 
into  the  room  when  the  firil:  confiift  happened.  It  appears  Mr. 
G.iverwzs  the  rcidicft  to  draw,  his  fword,  it  was  aftually 
drawn,  and  the  piifoner's  M'as  not;  and  fincc  it  i»  not  ilatcd 
2  who 
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who  drew  firft  the  fccond  lime,  I  think  it  ought  to  be  explained 
by  the  flril. 

To  make  ic  murder  in  the  firft  infl:.inc<»,  it  mufl  be  done  with 
m  weapon  that  would  endanger  life :  the  bottle  in  Miiiup-iil^ts 
cafe  was  full  of  wine,  and  it  hit  him  fo  violently  that  he  never 
fpake  more:  but  for  any  thing  appearing  upon  the  verdift,  this 
might  be  only  a  fmall  oil  bottle  ufu.iHy  fct  upon  tables  in  pub- 
lick  houfes.  and  might  perhaps  be  empty  before  it  was  flung. 
The  cafe  of.  Mr.  7l//v/rr,  wJiich  is  taken  notice  of  in  Cumb.  407. 
was  held  manllaughter  upon  this  reafon,  bccaufe  the  clog  was 
not  fuch  an  inOrument,  from  a  blow  with  which  it  was  likely 
death  fhould  enfue.  But  fuppofing  the  bottle  to  be  as  big  and 
as  full  as  Mawgridges  bottle,  yet  no  harm  was  do:  n  by  it  here, 
as  there  was  in  MawgrKh/s  cafe.  Here  was  no  drawing  the 
fword  eo  inJlanU^  as  M.nvgridge  did,  which  occafioned  the 
Judges  to  lay  the  returning  the  bottle  by  Mr.  Cope  out  of  the 
cafe,  and  conflrue  the  immediate  drawing  the  fword,  as  an  in- 
tent to  fupply  the  mifchicF,  which  the  bottle  might  fall  (hort  of. 
Ma'ivgridge*^  cafe  is  materially  diillrent  from  this.  There  the 
intention  from  the  firft  throwing  the  bottle  was  to  commit  mur- 
der, here  it  was  othcrwife.  There  the  fnll  bcttle  hit,  here  it  [  770  ] 
mifled.  There  the  murdefous  intent  was  immediately  carried 
into  execution,  here  was  a  long  interruption.  The  dcceafcd 
needed  not  have  returned,  if  he  had  not  been  equally  dlfpofed  to% 
combat ;  and  he  himfelf  faid  it  was  a  fair  combat,  which  there 
was  no  pretence  to  fay  in  Mcjcgrulge'^  cafe. 

Serjeant  Darnall  replied.  The  words  on  lv)th  fides  mud  cer- 
tainly be  laid  out  of  tiic  cafe ;  if  not,  puppy  was  worfe  than 
rafcaly  becaufe  it  is  the  name  of  a  beafl.  If  Mr.  G57tvr  took 
Onehj  to  be  the  aggrellor,  the  condcfcenfion  was  the  greater  in 
him;  it  is  no  more  tlian  faying,  I  who  have  been  injured  am 
ready  to  pafs  it  by.  I  do  not  find  it  was  at  all  relied  upon  in 
Alawgridge^s  cafe,  that  the  bottle  was  full:  and  as  to  tlie  cafe 
in  Cumberbach^  the  fervant  there  had  committed  a  f  lult,  for 
which  he  was  liable  to  be  corrCiSied :  the  deceafed's  dcjlaracion 
was  only  that  he  received  the  wound  by  a  fair  puth. 

The  court  faid  nothing  upon  this  argument,  but  appointed  an- 
other to  be  before  all  the  Judges  of  EugLw.d.  And  in  EaJIer 
term  following  it  was  accordingly  argued  by  Mr.  Lee  for  the 
King,  and  Mr.  Ketelbey  for  the  pri loner,  to  the  fame  etfecl  at 
the  former  argument.  The  prifoner  not  being  prefent  in  5rr- 
jenntt'Inn^  as  he  was  in  court  upon  the /irll  argtinicnt,  (this  laft 
Icing  only  to  have  the  advice  of  the  other  Judges.) 

11  3  And 
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And  12  June  following,  '•he  prifoner  being  brought  to  tlic 
King's  Bench  bar,  Raymond  C.  J,  delivered  the  refolutiori  of  the 
court. 

There  has  been  a  great  deal  of  time  fince  the  trial  of  the  pri- 
foner, but  that  has  not  been  fpent  on  account  of  any  didiculty  in 
the  cafe,  hut  bv  i!ie  pari'res  themfelvcs,  in  drawing  up  and  fet- 
tling the  fpoclai  vcrdi£l :  it  did  not  come  before  us  till  Hilary 
term  lall,  ilnce  which  wc  have  heard  two  arguments,  and  arc 
liow  ready  to  deliver  our  opinions. 

And  I  do  now  deliver  it  as  the  unanimous  opinion  of  all  the 
twelve  Judges,  that  ilie  prifoner  at  the  bar  is  guilty  of  murder. 

The  notion  of  murder  is  agreed  on  all  hands  to  be,  the  kil- 
ling another  of  malice  prepcnfe,  that  is  in  other  words,  a  killing 
with  a  wicked  dengn.     Tlie  malice  neceflary  to  make  the  att 
murder,  may  be  either  cxprefs  ot  implied  ;  and  my  Lord  Hale  in 
W  iH.H.P.     his  Fitjs  of  the  Crown  (j),  when  he  is  defcribing  what  is  malice 
^'  43-«  implied,  lays  a  great  ftrefs  upon  the  manner  of  doing  the  aft  ; 

r  771    1       ^"^^  therefore  puts  the  cafe  of  a  man  exercifnig  an  uniuly  horfc 
''   '_  amongft  a  multitude,  where  from  tlie  circumflances  of  the  aft  it 

is  highly  probable  a  mifchief  may  enfuc. 

If  a  man  kills  another  without  any  provocation,  this  is  malice 
implied ;  for  the  law  fuppofcs  there  muft  be  fome  latent  malice 
in  the  party,  or  otherwife  he  would  not  be  fo  barbarous  as  to 
tako  away  the  life  of  another.  It  may  be  murder,  though 
words,  or  even  blows  pafs  between  them;  and  the  cafe  put  in 
Ke/ypge,  and  cited  at  the  bar,  is  certainly  law ;  that  if  J,  Itrikes 
B.  B.  draws  and  returns  the  alTiiult,  and  A.  kills  B.  it  is  mur- 
der, though  -//.  was  upon  his  defence,  and  though  the  killing 
was  ever  fo  fudden ;  and  upon  this  principle  it  was,  that  Maw^ 
giilgcs  cafe  was  adjudged. 

It  was  faid,  that  Alaicgrulgc'^^  cafe  was  a  fingle  cafe,  and 
went  fartlier  than  any  cafe  belorc  it ;  but  I  take  this  opportu- 
nity to  declare,  that  wc  arc  ail  of  opinion  that  Mwu^gridge's  cafe 
is  law. 

But  as  that  c?Se.  was  adjudged  murder  upon  the  implied  ma- 
lice, w  •  arc  all  of  opinion  the  cafe  at  bar  goes  farther,  and  tliat 
the  prifoner  is  guilty  of  murder  on  cxprefs  malice. 

A  general  malice  againft  any  man  is  exprefs  malice  with,  re- 
gard to  tliat  ninn.  f:Io.  86.  If  one  man  fays  he  will  revenge 
liimfclf  of  another,  (or  as  in  ^his  cafe)  tliat  he  will  have  his 

bloody 
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blood,  and  a  killing  enfues ;  it  Is  murder.  Here  is  cxprcfs  ma- 
lice before  the  giving  the  wound.  There  was  notliing  done  by 
the  dcceafcd  but  what  was  pcrfedly  innocent :  he  fet  tlic  half- 
pence to  RUbj  and  not  to  ihe  defendant;  Rich  did  not  refcnt 
it,  becaufc  it  was  not  done  with  a  dcfign  to  affront  him,  but  in  . 
a  jocular  way,  and  could  be  no  foundation  for  the  prifoner  to 
turn  about  in  an  angry  manner  and  ahufe  bim.  Tlie  words  re- 
turned by  Mr.  Gowcr  were  not  unfuitahle  to  the  occafion  ; 
though  if  they  had  been  ever  fo  improper,  it  is  certain  they 
would  have  been  no  provocation  in  law.  And  as  to  their  being 
looked  upon  otherwifc  amongil  tliofe  who  eileem  thcmfelves  your 
men  of  honour,  give  me  lea  e  to  fay,  thofc  arc  midakcn  notions 
of  honour,  nothing  being  confident  with  honour  that  is  incoii- 
fiftent  with  .the  laws  of  God  or  man. 

The  next  thing  that  followed  after  the  words,  was  the  throw- 
ing the  bottle  at  Mr.  Gonver  magrm  cum  v/,  as  it  is  dated  in  the 
Tcrdifi.  The  bottle  jt  is  trnc  only  touched  his  perriwig;  but 
fuppofe  it  had  killed  him,  will  any  man  offer  to  fay  it  would  not 
iave  been  murder  ?  What  Mr,  Gozucr  did  is  not  dated  to  be 
fuch  an  aft  of  violence  as  the  prilonci's,  which  is  found  to  be 
done  with  great  force. 

It  was  faid  that  Mr.  Gowcr  was  the  firft  that  drew  liis  fword,       [  "^72  1 
but  with  what  intent  appears  very  plainly:  it  was  not  to  attack 
Mr.  Oneby  but  to  defend  himfelf ;  and  therefore  when   he  faw 
Ofubfs  fword  fecurcd,  he  immediately  threw  away  his  own. 

After  this  they  fit  down  again,  and  Mr.  Gowcr  like  a  man  of 
temper  applies  to  the  oilier  in  a  very  proper  manner :  it  was  ob- 
jedcd,  that  he  thereby  made  Mr.  Oneby  to  be  the  aegrtilbr:  if 
he  did  fo,  he  faid  no  more  than  the  trulh,  for  Oneby  began 
firft  both  by  abufivc  language  and  by  throwing  of  the  bottle. 
And  it  is  plain  that  Mr.  Gower  did  not  defign  to  upbraid  Mr. 
Ondfy^  but  only  ufed  it  as  an  argument  to  make  up  the  matter. 

The  anfwcr  that  is  made  to  this  is  the  ftrongcd  evidence  of 
cxprcfs  malice.  It  can  admit  of  no  other  condruclioii,  but  that 
he  was  determined  to  take  away  the  othei's  hfe. 

The  calling  him  back  after  he  was  gone  out  of  the  room,  and 
telling  him  he  had  fomcthhtg  topy  to  hiiUy  ihcws  a  fed  ate  mind, 
and  a  deliberate  intention.  The  words  young  vum  were  words 
of  contempt^  and  the  Jomethlng  he  had  to  fay  to  htm  could  be  no- 
thing but  rcfcntmcnt.  He  daid  in  the  room  after  ail  the  red,  to 
have  this  opportunity  of  gratifying  his  revenge,  and  ih^ifomeihitig 
hi  had  to  fay  to  him  is  explained  by  the  clalhing  of  fwoids  v.hich 

H  4  was 
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was  licnrd  immediately  upon  the  other's  return,  and  the  (hutting 
of  the  door,  when  he  had  that  fatal  opportunity  of  carrying  liit 
malicious  cxprefiions  into  execution. 

It  is  true  that  he  received  three  flight  wounds  in  the  engage- 
ment. But  we  think  in  a  cafe  of  this  nature,  tliat  an  interchange 
of  wouqds  will  not  alter  the  cafe. 

Thefe  are  the  renfons  why  we  are  all  of  opinion,  that  the  kil- 
ling of  Mr,  Gowir  was  of  cxprefs  malice  in  tlie  prifoner. 

I  (hall  now  give  anfwcrs  to  the  objeftions  which  were  made 
on  behalf  of  the  prifoner,  and  which  have  been  duly  weighed 
and  confidercd  by  the  Judges. 

It  was  obje£led,  th^t  this  was  no  more  than  a  fudden  quarrel, 
where  there  were  provoking  words  and  mutual  aflaults  5  that  it 
does  not  appear  the  paffions  were  ever  cooled,  and  that  indeed 
the  law  has  fixed  no  time  wherein  it  fliali  be  prefumed  the  heat 
and  fury  of  the  party  may  be  allayed,  but  it  is  to  be  left  to  a  jurVji 
and  they  have  fouiid  tliere  was  no  rceonciliation. 

r  773  3  To  this  it  may  be  anfwered  in  the  fir  ft  place,  that  there  can 
be  no  prefumption  in  favour  of  death.  Kelynge  27.  And  there* 
fore  in  all  cafes,  it  lies  upon  the  flayer,  to  extenuate  tlie  fadi, 
which  prunafiitie  is  always  murder. 

In  the  next  place  I  would  obfervc,  that  it  is  going  much  tod 
far,  to  fay  that  this  killing  was  upon  a  fudden  cjuarrel;  but  to 
take  the  obje£lion  in  its  full  ftrength,  I  will  fuppofe  it  to  be  fo, 
and  then  the  anfwer  I  give  to  it  is»  that  it  manifeftly  appears 
there  was  a  fufficient  time  wherein  the  prifoner  might  have 
cooled,  and  reafon  have  refumcd  her  feat,  becaufe  the  fubfequent 
;i£l^  appear  to  be  deliberate. 

In  cafes  of  this  nature  the  Jodges^are  to  determine  what  it 
malice,  or  what  is  a  reafonable  time  to  cool ;  and  they  muft  do 
it  upon  the  circumftances  of  the  cafe :  the  jury  arc  judges  only 
of  the  faft,  and  we  muft  determine  whether  it  be  deliberate  or 
pot  (2).  Hence  it  is,  that  in  fummin^  up  an  evidence  the 
Judges  diredl  the  jury,  if  you  believe  fuch  a  fa6t,  it  is  fo;  if 
pot,  it  it  otherwife  \  and  they  find  cither  a  general  or  a  fpecial 

(2)  In  Rtx  V.  H.zpns,  pojt,  Introcf,  to  Difcourfe  2,  Qf  Horn* 
ggj.      R^x  v    Dt an  of  St.  Afaph^     c/Vr/>'.  2JJ, 

3  T^.m  Rep,  i^i^.  «.  (<i).    i'ojt. 

vcrdi^ 
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rcr^AQ:  upcri.  It.     There  is  no  Inftance  where  the  jury  ever  find 

tint  ihe-  tAc\  was  done  of  malice,  or  that  the  party  had  or  had 

not  :iiTic  to  cool;  but  that  mud  be  left  to  the  Judges  upon  the 

circuniil*4iiccs  of  the  cife.     In  Ho/Ioway^  cafe  it  was  left  to  the 

court   to    determine  whether  the  tying  tlie  boy  to  the  horfe's 

tail  was  not  a  malicious  aft.     So  in  the  cafe  of  the  two  boys  x*  R«p«  ^7* 

who  had  quarrelled,  and  the  father  ran  after  one  of  liicm  and  ^n.H^p^cf* 

killed  him,  the  courtj  and  not  the  jury,  determined  whether  it  453. 

was  malice  or  not,     FJm.  cdc.  Sec  Mr.  J.  FjP* 

^    "*  ter  s  remarks 

As  the  law  has  fixed  no  time  when  the  pamons  Ihall  be  faid  his  Diicourfe  ^f 
to  cool,  it  muft,  and  only  can,  be  determined  upon  the  circum-  Homicide,  (cA, 
(lances  of  each  particular  cafe.     If  any  deliberate  a£l  appears,    '  ^' 
the  queftion  is  determined :  the  quarrelling  in  a  morning,  and 
deferring  the  fight  till  afternoon,  is  a  deliberate  aft,  that  will 
make  it  murder.     Ke/ynge  27.     And  tlie  opinion  of  the  Judge* 
in  the  Lord  Alor/ey'a  cafe  was,  that  if  diverfions  intervene,  or 
the  parties  fall  into  other  difcourfes,  (as  they  did  here  for  the 
fpace  of  an  hour)  it  will  be  murder.     So  in  Bromwich^s  cafe, 
J  Lev.  1 8o.  the  declining  an  immediate  encounter,  becaufe  of 
the  difadvantage  of  his  high  heels,  was  held  to  be  a  deliberate 
aft,  that  manifefted  a  cooinefs :  and  the  fame  has  been  held, 
where  the  parties  have  debated  about  the  conveniency  of  place« 
K^ijnge  ^6. 

If  -/f.fays  to  B.  I  will  give  you  a  pot  of  ale  to  ftrike  me,  and 
B*  Itrikes  him,  and  immediately  Am  kills  B.  it  is  murder :  for 
Am  knew  what  he  was  about,  and  deliberated  with  himfcli"  how  r  m-^  i 
be  might  perpetrate  the  faft,  and  be  at  the  fame  time  (as  he 
thought)  within  the  proteftion  of  the  law\  H.  P.  C.  48. 
Cromp.  49« 

From  all  which  cafes  it  appears,  that  though  the  law  of  E/ig^ 
Ian4  is  peculiarly  favourable  in  making  this  didinclion  with  re- 
gard to  the  paflions  of  men,  yet  it  muft  be  fuch  a  painon  as  for 
the  time  deprives  a  man  of  the  exercife  of  his  reafon  •,  and 
wherever  it  has  appeared  that  he  had  tlie  exercife  of  his  reafon, 
lie  is  out  of  the  proteftion  of  the  law,  and  has  been  held  guilty 
#f  murder. 

Here  was  a  reafonable  time  to  cool,  and  it  is  plain  it  had  its 
operation  :  he  was  cool  enough  to  difcourfe  for  an  hour,  he  de- 
termined in  his  own  mind  upon  deliberation  what  he  would  do ; 
and  he  declared  his  intention  in  thdfe  bitter  and  deliberate  cx- 
preflions,  Nc^  he  would  not  pafs  it  ev^r,  damn  himy  he  iv.uld  have 
his  blMd\  the  young  man  muft  come  back^for  he  hadfomcthing  to  Jay 
iQ  bim. 

The 
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The  interchange  of  blows,  where  there  Is  mah'ce,  will  make 
no  alteration :  it  does  not,  indeed,  appear  who  ftruck  firft  upon 
his  returning  into  the  room  ;  but  it  is  fufficient,  that  the  verdift 
finds  no  aft  inconfiftent  with  the  malicious  declaration  of  the 
party;  nor  caq  the  declaration  of  the  party  deceafed  avail  in 
this  cafe,  for  that  goes  only  to  his  receiving  a  wound  in  a  fair 
manner  with  regard  to  the  nature  of  the  combat. 

This  IS  by  no  means  to  be  icfembled  to  the  cafe  of  Mr.  7«r- 
fter-j  for  there  was  a  provocation,  and  a  blow  given  with  a  clog 
that  women  wear,  and  from  whence  it  was  not  probable  that 
death  could  enfue :  and  this  appears  to  be  the  material  ground  of 
the  judgment  in  that  cafe,  by  oppofing  it  to  Gray*s  cafe,  who 
was  held  guilty  of  murder,  becaufe  the  ftroke  was  given  with  a 
bar  of  iron. 

The  very  minute  differences  obferved  between  this  and  Maw* 
gricJg^s  cafe  arc  no  way  confiderable ;  fmce  we  are  of  opinion, 
that  here  is  exprefs  malice,  and  there  it  was  only  implied ;  not 
that  I  would  have  it  imagined,  we  think  this  cafe  materially 
different  from  MaivgriJge^s  -,  on  the  contrary,  I  dcfire  it  may  be 
taken  notice  of,  that  we  dtclare  other  wife,  though  we  adjudge 
this  cafe  principally  upon  the  malice  exprefl'cd. 

Upon  the  whole,  this  court,  with  the  concurrent  opinion  o£ 
all  the  other  Judges,  do  hold,  that  the  prifoner  at  the  bar  it 
guilty  of  the  murder  of  William  Gower. 

C  77?  ]  ^"'  '^^  juftice  to  the  prifoner  we  muft  give  him  four  days  to 
move  in  arreft  of  judgment,  and  therefore  let  him  be  brought 
up  on  this  day  fcven-night. 

# 

•  And  on  Monday  19th  June  he  was  brought  up,  andobjefted, 
that  there  was  no  joinder  of  iffue  for  want  of  ykftmiliier :  but  the 
precedents  in  all  capital  cafes  being  in  this  manner,  the  objeftion 
was  over-ruled.  And  Mr.  Juftice  Fortefcue^  in  a  very  ferious 
fpeech,  pronounced  the  fentence  for  his  execution :  which  wat 
appointed  for  Monday  3d  July.  Upon  the  morning  whereof  he 
opened  a  vein,  and  bled  to  death,  to  avoid  the  infamy  of  an  ex« 
•  ccution. 
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Blakc  ver/.  Dodemead  &  ux*. 

ER  R  3  R  eC.B.  in  a  fdrf  facias  brougl.t  by  huflband  and  ^''l/^^'^ 
wife  on  a  judgm-nt   recovered   by  her,  dumfola^  and  the  fg^e  Jpon*^ 
fcire f acias  Mt^tSy  qtiodpoftredditiontmjudiciiprad'tniprifdina  Sara  i»»»^gmen£  rew 
cfpit  in  virum  praiP  Johannem  Dodentead^     Dent  imky  et  pro  cattfa,  a^**^^^^^ 
no  venue  where  the  plaintiflFs  were  married.     And  it  was  infilled  the  'hintitfs 
on  error  by  Serjeant  HaiukinSy  that  there  mud  be  a  vetii/e  as  to  "".<*  noialieg« 
every  faci  neceffarily   alleged  to    intitle  the  plaintiff  to  recover,  withTwiIir 
and  here  the  marriage  is  the  only  foundation  for  the  man's  join-  L.Raym.  1504, 
ing'mtUis/dre facias.     Thef  £r.  2jl,  2j6.     Ow.  23.     2  Lev.  J^^'j"*^®'^ 
227.     Mo.  527, 

Reeve  contra.  This  is  only  a  furmife,  to  which  no  venue  is  ne- 
ceflary.  If  alien  nee  be  pleaded  in  abatement,  a  venue  is  not  ne- 
ceflary.  Salk.  6.  This  concerns  the  perfon  only,  and  therefore  .  ^* 
is  triable  where  tlie  aftion  is  brought.  Bcfides,  the  precedents 
are  many  of  them  in  this  manner.  Thef  Br.  265,  Off.  Br, 
259*  ^83,  322,  253,  25v>,  262,  297.  314,.  321.  C/ift.6Si. 
ludebc  upon  a  bond  by  huAiand  and  wife  it  is  never  alleged. 

At  another  day  Lee  fox  the  plaintiff  in  error  cited  35  Hen.  6. 
50.  1  Leon,  7^.  Co.  Ent,  623.  that  where  it  does  not  come  in 
by  fuppofal,  but  1%  pofitivcly  aikged,  there  muft  be  a  venue. 

He  objeftcd  likewifo,  that  there  was  a  difcontinuance.     The  ^po"  >/«>'/'- 
demurrer  is  quod  nar ratio  minus  fuj/iiiens  in  lege  exijlit  ad  aclionem  LitdcmunL"-' 
manutenend\  and  the  joinder  is,  quod  breve  bonum  et fufficiens  exiflit  Xt^xt^itbct  the 
od executiot^ y  l^c.  which  is  putting  in  judgment  of  the  court  a  jf'^'*'^^'*^*  "  *"• 
matter  not  infifted  upon  by  the  demurrer.     &alk.  218.  joindcr"tha*  th» 

wrii  is  fufiicieaC 

Strange  contra^  In  anfwer  to  the  fiift  objedion  cited  more  pre-  "  ^  «lifconu. 
cedents,  Brevia  judicialia  204,   238,   240,  ^52,  253,   258,  256. 
where  it  is  alleged,  without  any  vcnue^  that  the  plaintiff  was 
made  a  knight.      Rajl.  167.  a.     On  Tifcire facias  ad  cogncfccndum       [  77^  ] 
relaxationem,  no  venue  where  die  reieaie  made.     -Ra^.  73.  Reg. 
Jud.  43. 

As  tothcfecond  exception,  it  would  have  been  wrong,  if  we  if  the  joinder 
liad  followed  the  defendant's  demurrer.     There  is  no  fuch  thing  h^a  bctn  other* 
as  a  declaration  on  tl  fcire  facias^  the  j5lta  is  to  the  writ,  and  nar-  havebecn  a'dif- 
ratio  and  brgve  in    this  cafe  are   the  fame.     'I'hc    cafe  in  Salkdd  cantinuAucc. 
was  a  demurrer  in  bar  to  a  plea  in  abatement,  which  was  going  ■ 
off  from  the    matter  of  abatement  to  the  merits  of  the  caufe ; 
whereas  here  the  fingle  point  always  in  view  is,  whether  tlu*  plain- 
tiffs 


77«. 
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tiffs  (hall  have  execution  or  not.  Et  per  curianiy  If  thcjoindct 
had  been  otherwife  it  would  have  been  a  difcontinuance  :  the  de* 
claration  and  writ  are  fynonjrmous,  and  the  demurrer  being 
wrong,  the  plaintiff  could  not  demur  to  it  \  and  avS  to  the  firll 
objeftion,  there  being  precedents  this  way,  we  think  it  .wcl| 
enough  without  a  v^nue. 


PiriA  clerk  is  a 
ijpiritual  ufficeri 
and  may  be 
there  deprived. 
L.  Raym.  1 507. 
Vidi  Micb. 
6  Geo,  2. 
Ttak  ¥    Bourne^ 
this  opinion 
qurftioned. 
foft.  941(1). 


Townfend  verf.  Tliorpc. 

TH  E  plaintifF declared  in  prohibition,  that  he  was  indi6led 
for  an  aflault  with  intent  to  commit  Sodomy,  notwhh* 
(landing  which  he  was  proceeded  againft  in  the  fpiritual  court  for 
the  fame  offence,  and  for  drunkcnnefs.  The  defendant  pleaded, 
that  the  plaintiff  was  a  parilh  clerk,  and  that  the  fuit  there  was  not 
only  to  puniih  him  for  the  incontinency,  but  alfo  to  deprive  him 
of  his  office.  Demurrer  hide*  And  in  Michaelmas  term  laft,  as 
it  was  going  to  be  argued,  the  court  propofed  to  ftay  till  the  in- 
di(9ment  was  tried :  and  it  having  been  tried,  and  the  defendant 
convi£led,  andpillored;  the  court,  without  ordering  the  decla- 
ration to  be  amended,  granted  a  confultation  quoad  the  proceed* 
ine  to  deprive,  and  confirmed  the  prohibition  as  to  any  other  pu« 
nimment.  They  faid  he  was  an  ecclefiaftical  officer  as  to  every 
thing  but  his  eleftion.     Salk.  536.     Mar.  loi.     &i/t.  550. 


(l)  And  ovcr-mlcd,  Pitts  y. Evans,  poft.  1108. 
1  Burr.  367. 


Tat  rant  v.  Haxij^ 


^ebt  fiet  fcr 
j-enf*  where  the 
deed  was  made, 
or  land  lies. 
2  Com.  Dig. 

(N.  4)  (N.  6.) 
161.1N.  II.) 
147. 


Pattcrfon  verf.  Scott. 

DEBT  for  rent  on  indenture  laid  to  be  made^t  London^  for 
thedemife  of  lands  in  Surrey.  The  aftion  was  laid  in 
London  \  and  on  demurrer,  it  was  held,  that  the  plaintiff  had 
his  eleftion  to  bring  it  in  either,  againft  the  leflee ;  otherwife 
had  it  been  againft  an  affignee,  who  is  chargeable  only  on  ihc 
privity  of  eftate  ( i).     Judgment  pro  quir\ 


(l)  Barker  v.  Darner,  yMod. 
388.  S.  P.  So  alfo  if  brought  by 
the  aifignee  of  ihc  lefTor.  ^burjby 
v.  Tleuit,  I  Sand.  237.  I  Lev,  259, 


S.  C.  Tbry  V.  CcnrvalU  I  ff^i/^ 
165.  But  otherwife  where  he 
can  bring  covenant^  ik 
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Thompfon  verf.  Hodgfon. 

AN  executor  libelled  in  the  fpiritual  court  for  taking  a  tankard  ^^l*  l^*J\* 
without  his  confeilt,  on  pretence  that  the  teftator  gave  it  hl'fpiriuaicour* 
the  defendant  if  he  died  of  his  then  ficknefs.     And   the  cour^  vut  \F.Wmu 
granted  a  prohibition^  this  not  being  a  legacy,  but  a  donatio  cau-  ^l' q^^  \^ 
fa  mortis^  the  validity  whereof  may  be  tried  in  an  adiion  of  tro-  cjun.  14. 
vcr. 


Duke  of  Rutland  verf.  Batty. 

AN   a£lion  was  brought  on  a  South-fea  contraft   in  thefe  The  tender  of 
words :  "  I  promife  to  pay    to  the  Duke   of  Rutland  ^^^^''^l^^ 
^'  10,000/.  upon  his  transferring  to  me  or  my  order  1000/.  ca- thedaydwcit 
**  pital&irfA^fl  (lock  fome  time  on  or  before  the  flmtting  of  the  •»  ^  accepted. 
^  company's  books  for  the  next  Cbrifitnas  dividerid," 

The  tender  and  transfer  were  made  at  one :  but  it  being  the 
day  of  (hutting  the  books,  there  was  more  bufinef^  than  could 
be  tranfacled  in  the  morning,  and  therefore  the  books  were  opened 
in  the  afternoon,  and  feveral  transfers  were  made.  Upon  the  trial 
oi  this  caufe  the  jury  found  for  the  plaintiff.  But  a  new  trial 
was  granted,  becaufe  after  the  transfer  was  vacated  at  one,  the 
defendant  might  have  come  and  accepted  the  ftock  :  and  though 
the  general  rule  of  law,  that  tenders  muft  be  at  the  lail  in[lf»nt  of 
time,  has  been  broke  in  upon,  and  made  to  relate  to  the  la  It  part 
of  the  day  whereon  in  thefe  cafes  the  zQ.  can  be  done  ;  yet  that 
ii  only  out  of  neceflity,  of  which  there  was  none  in  this  cafe  ( i }. 

Aftcb,  2.  Geo  2.    it  was  tried  at  the  bar,  and  the  court  being 
of  the  fame  opinion,  the  plaintiff  fuffcred  a  nonfuit  (/?}.  («)  i  Barntr*. 


B.  R.  95- 


(l)  Lamcajhire  v.  KiUing^umtb^   l  LJ,   Rnjm,  686.  et  vide  ante  504, 
53j7  458,  579'  «3^- 


Woadfcn  vtrf.  Nawton, 

TRESPASS  for  taking  and  difperfinGj  a   load    of  fern  C:>mironef  caa- 
afhes :  the  defendant  pleaded,  that  l.c  w.»s  un  occcupicr  nor  juihfy  dif- 
of  land  mA*  the  tenants  whereof  had  rij^ht  of  common  and  cut-  P^*^^"*  '*'" 
Xwv^  fern  on  the  locus  in  quo\  and  that  the  plaiiuiit  wi»)ngtully  ft;an^:r. 
cnaie  and  cut  fern  and  burnt  it  wJicreupon  the  defendant  came 
Juid  fcattcrcd  it  about,  prout  ti  tajg  luuit.     Demmer  inde  \  and 

&tiatige 
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Strange  pro  def^  cited  i  RolL  Ahr,  405.^/.  5.  that  a  commoner 
may  juilify  taking  the  cattle  of  a  ilranger  damage  feafant,  or 
abate  hedges.  9  Co.  112.  b»  2  Afod,  65.  And  the  diflereiicc 
is,  where  it  is  tlic  acl  of  the  lord,  and  the  aft  of  a  ftranger. 
Lutw.  1240.     S/i.428.  ^ 

Sed  tota  curia  contra.  For  if  the  plaintiff  did  him  any  dama^^c* 
lie  has  his  aclion  ;  but  after  the  plaintiff  had  burnt  the  fern,  and 
thereby  converted  it  to  his  own  ufe ;  the  commoner  has  no  right- 
to  come  and  difperfe  it.     Judicium  pro  qucr\ 


Warren  verf.  Confett. 

Intr.  Hil.  8  Geo.  rot.  47. 

D^Marped-  THVEBT  OH  a  fpccialty  for  the  penalty,  for  not  accepting 
•ley  for  not  «c-  |  J  and  paying  for  (lock  according  to  a  contraS.  And  the 
ingfofft^l^^'  plaintiff  avers  performance  of  every  thing  on  his  part  to  intitlc 
IfilddM  is  no  him  to  thc  aflion  :  the  defendant  pleads  ////  debet y  to  which  the 
ii^Ram  noo,  pl^intiffrfrwwr/,  and  judgment  is  given  in  C  B.  pro  quer\  and 
X  Barnard.  B.R.'  crror  brought  in  B.  R. 

tat  382.%.'  c.  Wfargy  In  maintenance  of  the  judgment  faid,  it  had  been  often 
determined,  that ;///  debet  is  not  pleadable,  where  the  aftion  is 
founded  upon  the  fpecialty :  and  the  reafon  is,  becaufe  thc  de- 
fendant may  either  rely  upon  it,  that  it  is  his  deed,' and  he  has 
performed  it ;  or  it  is  not  his  deed,  and  he  is  not  bound  to  per- 
form it  :  whereas  nil  debet  (if  it  (hould  be  allowed)  will  give  him 
the  opportunity  of  meeting  the  plaintiff  both  ways. 

Rahy  contra*  Where  the  plaintiff,  in  order  to  maintain  his  ac- 
tion, mud  neceffarily  aver  a  matter  in  pais ^  (as  in  this  cafe  he 
mud  areadinefs  on  his  part)  nil  debit  \^  pleadable.  Salk.  2S4, 
565.   10  H.  7.  24.     6  Mod.  127, 

Eyre  J,  thought  the  plea  might  be  maintained  on  that  diftinc- 
lion,  fedcxteri  centra*     Adjournatur.     And 

Mich.  9  G^£>.  Serjeant  Whit aker pro  quet^  in  errcre  argued y  that 
nil  debet  is  pleadable  in  this  cafe;  becaufe  thc  plaintiff muft  aver 
feveral  matters  of  faft,  to  intitle  him  to  the  adion,  in  relation 
to  his  own  readinefs,  and  the  defendant's  default.  5  Co,  43* 
21  H.J.  14.  Keilw,  153.^.  In  account  before  auditors  w7 
debet  may  be  pleaded.  49  ^.  3.  Z  H.  6.  ^.  b.  80  where  thc 
afiignce  of  commiffioners  of  bankruptcy  brings  an  a6lion<  he  fcts 
out  feveral  matters  of  faft,  which  he  muft  prove  upon  nil  debet. 

JTcarg 
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Wfarg  c9Htra.  This  aSion  is  for  the  penalty,  and  the  reafoti 
why  nil  debet  is  not  allowed  is,  becaufe  tlie  adtion  is  founded  on 
fo  folemn  a  thing  ns  the  deed  of  the  party  \  and  the  court  will 
not  fuficr  a  man  to  plead  other  matter,  till  he  has  admitted  it  to 
be  his  deed  ;  and  the  party  has  his  elcftion,  either  to  confefa 
and  avoid  or  deny,  whereas  this  iiTue  involves  them  all.  The 
cafe  of  a  penal  llatute  is  not  founded  on  the  deed  of  the  party  : 
and  that  of  an  arbitrement,  or  an  account,  may  have  no  writing 
ia  it.  Cuna  adv'ifare  vult.  And  afterwards  in  Michaelmas  term 
1 1  Geo.  Sir  Robert  Raymond  coming  into  court  before  judgment 
was  given  ;  it  was  argued  a  third  time  by  Mr.  Reeve  and  Ser- 
jeant DarUiilL 

Reeve  pro  querent e  in  errore.  The  plaintiff  below  hath  fpecially 
affigned  it  for  caufe  of  demurrer,  that  the  general  iflue  is  not 
pleadable  in  this  cafe.  It  muft  be  admitted,  that  the  plaintiff 
could  not  maintain  debt,  without  (hewing  the  articles,  and  a 
breach,  to  intitle  him  to  the  penalty  :  and  that  differs  it  from  the 
cafe  of  a  bond  with  a  condition,  where  the  condition  being  for 
the  benefit  of  the  defendant,  he  muft  fhew  ^  performance  of  it, 
and  fhaU  not  plead  nil  debet.  Here  matter  en  faity  and  in  faft, 
arc  mixed  ;  and  it  docs  not  come  within  the  reafon  of  an  obliga- 
tion, ^ht^rc  prima  facie  the  defendant  is  eftopped  to  fay  there  is 
no  debt ;  upon  which  difference  all  the  cafes  have  gone.  iv  H. 
7.  14.  Bro,  Iffuejoin.  23.  2  Keb.  347.  1 1  H.  7.4.  b.  45  E, 
3.  4.  *•  46  £.3.  1*  b.  I  Saund*  38.  Cro.  Car.  513.  Hutt. 
109.  Hiib.  244.  3  Lev,  170.  In  the  cafe  oi  Barras  v.  An^ 
irewsj  Mich.  2  Ann.  Holt  C.  J.  held,  tliat  in  debt  againft  an 
adminiftrator,  fuggefting  a  devnflavity  nil  debet  was  pleadable, 
and  there  matter  in  faft  and  matter  of  record  are  both  joined. 

Serjeant  Darnall  contra,  I  agree,  where  the  aftion  is  founded 
onniattcr  intirely  dehors  the  deed,  nil  debet  is  pleadable  5  fuch  are 
cfcjpcs,  levy  per  diflrefs^  entry  and  expulfion,  which  are  ilic^^'/ 
of  thca£lion^  and  the  judgment  or  deed  is  only  ufcd  as  an  in- 
ducement :  and  fo  it  is  in  aftions  for  a  penalty  given  by  a<fl  of 
Parliament  But  this  aftion  is  grounded  intirely  upon  the  dvcd, 
which  is  quafi  a  bond,  and  all  the  reft  is  in  the  nature  of  a  coiidi- 
tion.  The  breach  here  is  affip^ned  upon  the  deed.  2  SaunJ.  344. 
/6rir.  332.      Sulk,  ^bs*     Keikv, /\i. 

If  this  plea  be  allowed,  it  will  make  it  very  difficult  and  cxpen- 
Cfe  for  a  plaintiff  to  recover.  He  rhuft  look  every  way,  and 
conudcr  from  how  many  (j'larters  I  e  is  liable  to  be  attacked. 
He  muft  be  prepared  to  provr  the  cxvcution  of  the  deed,  tlic  re- 
gill  ry  of  the  contract,  tiie  oj.ciilng  the  bookj,  a  tcndci  and  ic- 
iuidf  before  he  can  i'o  much  as  pu:  i:  upon  tlic  dcicndaat  10  mi- 

iwer 
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fvrcr  him ;  and  if  he  happens  to  get  through  all  this,  the  de- 
fendant may  furprize  him,  by  giving  in  evidence  mn  compos^  dii- 
refs,  relcafe,  or  many  things  of  that  nature  :  or  if  a  plainiifF 
ihould  be  prepared  to  meet  him  in  all  thofe  inftances,  yet  it  muft 
be  a  pretty  large  debt  that  can  make  it  worth  his  while  to  be  at  all 
that  expcnce,  Thefe  inconveniencies  may  be  all  avoided,  by  dif- 
allo wing  this  plea;  and  no  inconvenience  can  follow  to  thede* 
fendant,  (ince  the  a£t  for  the  amendment  of  the  law  has  given  a 
liberty  to  plead  fevend  matters. 

Ctirta  advifare  vuit.     And  this  term  it  was  argued  a  fourth  time 

by  Mr,  Fazahrley  and  Strjeant  Chappie^  who  infilled  on  the 

(«]SmidiT.       common  cafe  of  a  bail  bond(/7)  where  it  is  not  allowed  to  plead 

Whltbread,         n//  de}fgf .  which  the  court  thought  a  cafe  in  point,  and  faid  that  as 

*i»3*       *'""*  ^'"^  '*  ^  P^^^  vaflly  mod  advantageous  for  a  defendant,  it  would 

have  been   often  attempted  ;  but  that  it  was  a  general  notion,  it 

would  not  be  allowed.     The  judgment  of  C.  B.  affirmed  ( i ). 


(i)  Hmrt  V.  Wffion^  5  Burr.  2586,    2  Black.  683.  S.  C.  dec.  ace. 


\ 
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I  Georgii  2.  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jnjiice. 

Sir  Francis  Page,  Knt.  ^ 

James  Reynolds  Efq.  [j^/^^/* 

iS£r  Edmund  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  Generah 

Charles  Talbot,  Efq;  SoUcitor  General. 

Hunter  verf.  Sampfon  et  al'  manucapt.  Yardley. 

PARKER    moved    to  ftay  proceedings  againft  the  J^^^*  T?^i^^^ 
pending  error  by  the  prmcipal,  upon  the  terms  it  was  done  ^ainft  ball* 
upon  in  Myer  v.  Arthur,  atwt  419*     But  it  appearing  here,  that  pcnaiog  error  ^ 
bail  was  not  put  in   upon  the  writ  of  error,  fo  as  to  make  it  an  ^"**"ii*^Uo" 
ohtolatc  fftptr/edf as ;  the  court  refufed  it,  faying  they  would  not  error. 
go  one  ftcp  farther  than  the  cafe  of  Mjer  v.  Arthur. 

Holiday  verf.  Fletcher. 

TH  E  declaration  rail  thus :  A.  H.  quentur  de  P.  F.   admi-  Slc^fc^^iij"^ 
niftratore  omnium  et  Jingulorum  honor um  jurium  et  creditorum  adminiftntor  In 
quitfuerunt  B.  F.  nuper  virifui  defunSfiqui  ob'tit  vitejiat\  lie.  To  ?»«  dedaraUoii 
whidi  the  defendant  demurred,  and  (hewed  for  caufe,  that  there  JtiSlStTlpecl- 
was  no  averment  that  adminiftration  was  committed  to  the  de-  aicy  aYcrmenc 
fendanty  it  being  common  towards  the  end  of  the  declaration  to  ^'i^^*^'  'i*^ 
lay,  cm  quidem  P.  F.  admini/l ratio,  iS'c.  commijfa  fuit.     And  Mr.    ^^^  j,  ci 
Wynne  pro  def*  cited  Cfv.  Jac.  lo.     i  Sid.   228.     2  Vent.  84. 
Vol.  II.  I  Litt. 
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LUf.  Rep*  80,  Sir  T,  Jones  I.  Bro.  Adm.  ii.  Rnft*  32o, 
Sed per  curiam^  'Inhere  is  a  material  diflcrence  between  declara- 
tions in  this  court,  and  in  6".  B.  where  the  beginning  of  the  de- 
claration is  only  a  recital  of  the  writ,  A.  B,  fummonitus  fuit  ad 
refpzndcr.diim  C  .0.  wlicreas  in  B.  R.  it  is  A.  B.  queritur  de  C. 
jD.  Here  it  is  fufficiently  alleged,  fo  as  to  be  traverfcd  ;  and 
the  word  rxJjlenie  muft  be  underdood.  9  if.  5,  6,  7.  P/cnv. 
192.     2  Saund.  61.     Judicium  pro  quer\ 

Studley  verf.  Sturt. 

5»iK%nottobe  TT*  HE  writ  was  returnablr  on  IVednefdau  and  the  bail  bond 
thr^JrV^i*"^  •*  ^^^  afligned  on  the  Moftday  following;  and  the  court 
for  bail.  ^^Id  the  plainlilT  was  too  foon  by  a  day,  for  that  Sunday  was  not 

I  Barnard.  B.  R.  to  bc  reckoncd,  atite  86,  pojl.  914. 

Chambers  verf.  Robin fon. 

There  cannot  be  *T~^  H  E  defendant  after  judgment  furrcndcrcd  himfclf  in  dif- 

fpecial  hj\  in  a  j[  charffc  of  his  bail,  and  lay  two  terms  without  bcincr  charged 
fccond  aaion  on.  .0         ,.  i-i.  1         i.-m  ,°         ^ . 

a  fccond  judg-    m  execution  :  durmg  which  tmie  the  plauititt  brought  an  atlion 

menu  And  after  of  debt  upon  the  judgment,  and  after  a  recovery  in  that  aflion, 

rio  terns  whh.  ^^^  defendant  lay  two  terms  more,  wichout  being  charged:  and 

out  being  charg-  the  plaintiff  brought  another  aftion  of  debt  upon  the  fccond 

di'h**^  ^A^  ^^    judgment,  whereupon  the  defendant  moved  for  a  fuperfedcas  as 

the  firft!^    **  *  to  the  two  fird  aftions,  and  that  common  bail  might  be  accepted 

in  the  laft.     And  upon  conlidcration  both  were  granted  :  it  was 

agreed,  that  in  the  firil  aftion  of  debt   on  judgment  fpecial  bail 

nilght  be  required  ( i  ),  but  the  court  faid  it  would  be  a  handle  of 

oppreffion  if  they  carried  it  any  farther. 


(l)  Wright  "9 »  Kerpw'dU  Barnes     1 03 9.     De  LaCourv.  Read^  z  H* 
376.     ride   Hall  V.    Hoives,  foj}.     Black.  278. 

Dominus  Rex  verf.  Powell, 

What  docs  not     T  T  was  held  that  proceedings  on  an  information  in  nature  of 
of*Ae*Ki*^£*^      •*•   *  ^^^  warranto  are  not  abated  by  the  dcmife  of  the  crown. 
'  S  Mod.  165.* 

3  Bro.  Par.  Ca. 

428.  S.  C.  buc  Wilfon  verf,  Wilkinfon. 

not  S.  p. 

Cuftom  in  pay-    T    I B  E  L  in  thc  fpiritual  court  for  tithe  of  wool :  the  defend^ 

ingd^herfwool  J^  ant  pleaded,  that  by  ancient  ufagt  in  the  parilh  the  tithe  of 

and  not  by  the     wool  was  paid  by  thc  pounds  and  not  by  the  fleece :  and  there- 

fleece  ii  no  «#-  o  Upon 
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apon  moved  for  a  prohibition,  as  being  a  modus.  But  the  court 
held  this  was  not  a  tnodus^  only  a  different  manner  of  computing 
the  quantum^  wherein  it  is  agreed  that  the  tenth  part  is  to  be  paid 
in  all  events.     The  prohibition  was  denied. 


Earl  of  Aylesford's  Cife.     la  Cane. 

THERE  was  a  parol  agreement  for  a  leafe  of  t'vpenty-one  Statute  of  fhoda 
years,  upon  which  the  Icflee  entered,  and  enjoyeJ  for  fix  X^/jJj*'*^^. 
years,  and  then  the  Earl  brought  a  bill  againft  him  to  oblige  him  xnent  is  cxccuk^ 
to  execute  a  counterpart  for  the  refidue  of  the  term.     The  leflee  inp«t. 
pleaded  the    ftatute  of  frauds  and   perjuries,  which  on  argu* 
ment  was  over-ruled,  the  agreement  being  in  part  carried  into 
execution  ( I ). 


(i)That  equity  will  enforce 
the  performance  of  a  parol  agree- 
ment  carried  partly  into  txe* 
iMtim,  notwithilanding  the  fta- 
tute of  frauds.  Hdc  Hollis  v. 
Wbiteittg^  1  Ftm.  1 5 1.  HMs  V. 
Edwards t  ib.  15 9.  Butcher  v. 
Stapeljf  ib.  363.  Pyke  v.  ffniliams, 
a/Vr*.  45;.  Foxcraft  v.  Lifier, 
ib.  456.  Gilt.  Ea.  Rep.  4  1 1 .  S.  C. 
Lamas  v.  BcelUy^  t  Fan,  627. 
Savage  v.  Fsfier,  9  Mod.  37. 
L^rd  Pengal  v.  Rofs,  2  Eq.  Caf. 
Abr.  46.  //.  12.  Anon  4  Gto.  I. 
Kin.  Abr.  Tit,  Comtraa.  (H.)  Ca. 
38.  anon,  id^  ib.  Ca.  40.  Lockey 
V.  Lockty^  Free,  in  Chanc.  519. 
Scag^  V.    McaU,  ib.  561.    antg 


426.  Clerk  V.  upright,  I  Atk 
12.  Laconv.  Mcrtins,  3  Atk.  \. 
Gunter  v.  Ha[fey,  Amb.  586. 
Wbaleyy.  Baginall,  6  Bro.  Par. 
Ca./^^.  Wbitbreadw.  Brockhurjt^ 
I  Bro.  Chan.  Caf.  404.  It  is  faid 
in  Smith  v.  Turnery  2  Eq.  Ca.  Abr. 
49-  P^'  23*  ^i^d  Seagood  v.  Meale^ 
Free,  in  Chanc.  5O4.  That  'li 
the  lelFee  had  been  put  to  no  ex- 
pence,  a  promife  of  a  leafe,  though 
accompanied  ^itb  pojjfcjion,  would 
not  be  fufiicient  to  oblige  the 
leHbr  to  execute  a  leafe.  But  in 
many  of  the  cafes  above  cited*  it 
feems  to  have  been  held  other- 
wife. 


u 


Dacofta  and  the  Ruflia  Company. 

P  ON  a  mandamus  to  admit  him  into  the  company,  a  fide  pna'ice  on 
bar  rule  was  obtained  to  return   the  writ ;  and  upon  mo-  wufutamui'.. 


tion  in  court  that  rule  was  fet  afide,  becaufe  there  ought  to  have  ^*"^*  **•   «  ,, 

been  an  affidavit  of  fervice  of  the  writ:  then  a  new  ruk   was  24/s.c. 

moved  for,  and  oppofed,  becaufe  this  not  being  a  cafe  within  the 

mandamus  zGL  {a)  the  plaintiff  ought  to  go  the  old  way   by  alias  (4)  ^  Ann.  cap. 

zndpluries*     But  the  court  held  that  not  neccfiary,  and  made  a  »o« 

rule  on  the  company  to  return  the  writ  in  four  days.     Strange 

pro  focieiaie, 

1  2 


7*3  Michaelmas  Term  i  Geo.  9« 

Frcfcobaldi  vtrf.  Kinafton. 

Where  two  join  A  Writ  of  error  was  brought  by  two  executors,  of  a  judg- 
ror*ISi^oBc''  -t^^  vcitxit  againd  them,  ad  grave  damnum  of  both.  A  fcin 
will  not  affi^B  facias  was  taken  out,  and  z  fare  feci  returned.  And  then  one  of 
frron,  ihc  coort  the  plaintifFs  in  error  moved  for  time  to  affigu  errors,  till  there 
o^f'time  M  could  be  a  fummons  and  fevcrance  of  the  other ;  upon  an  affi- 
fummon  andfe-  davit  that  the  Other  executor  was  in  the  intereftof  the  defendant 
y^*  in  error,  and  would  not  join.     And  time  was  given  accordingly. 

1  hmuA.  B.  R.  ^^^  afterwards  upon  argument  the  cafe  appeared  to  be  thus : 
4»  13.  S.  C. 

f  7^4  ]  Error  of  a  judgment  in  C.  J?,  in  cafe  upon  feveral  promifes 

Where  there  are  againft  two  cxecutors  on  a  promife  by  their  tcftator.  They 
and  one  under  plcad  quod  ipft  non  ajfumpferunt.  To  which  the  plaintiff  demurs, 
a|e»  they  may  and  for  want  of  a  joinder  there  is  judgment  by  default,  upon 
b*V  «i"b*^at^  which  a  writ  of  inquiry  iffiies,  and  damages  are  affeflcd  with 
CMney.  Vat  cofts.  Tlicn  there  is  a  judgment  for  the  damages  di  bonis  teftato^ 
one  may  ap-  ris  ;  and  as  to  the  cofts,  de  bonis  propriis^  they  are  remitted. 
■n?the  otEr*by  ^P^"  ^^^^  *"  ^'  ^'  ^^^  cxecutor  Only  appears,  and  prays  fum- 
fuatciaa.  mons  and  feverance  of  the  other,  upon   which  there  is  a  judg- 

ment quod  fequatur  folus ;  and  then  he  afligns  for  error,  that  he 
was  an  infant,  and  has  appeared  by  attorney ;  and  in  nullo  eft  ir* 
ratum  is  pleaded. 

Mich.  13  Geo*  I.  Reeve  pro  quer^  in  errore  argued,  that  in  nulh 
ejl  erratum  had  admitted  the  infancy,  and  therefore  it  was 
to  be  taken  up  as  a  point  of  law.  I  agree,  if  executors 
were  plaintiffs,  he  of  full  age  might  make  an  attorney  for  both ; 
l)ut  the  diftinftion  has  always  been,  that  where  they  are  de- 
fendants, he  cannot :  for  there  if  he  mifpleads,  there  are  cofts 
de  bonis  propriis^  for  which  he  muft  have  an  a£lion  againft  his 
guardian,  which  he  cannot  have  againft  an  attorney.  Whereas 
when  he  is  plaintiff,  he  pays  no  cofts.  a  Cro*  420^  441.  i  RolU 
Abr.  287. 

Executors   are  confidered  as  diftinfl  perfons,  and  therefore 

may  fever  in  their  pleas,     i  Roll.  Abr.  229.  And  fo  it  was  done 

(«)  Ante  to.       in  the  cafe  of  Baldwin  v.  Churchy  Hil.  2  Geo.  in  B.  R.  (a).  The 

fo  Mod.  j»3.     jj^Qg  joined  with  another  of  full  age  fignifies  nothing,  for  this 

is  a  perfonal  privilege.    2  Saund.  212.    i  Lev.  299.  Sii.  318. 

Strange  contra.  In  reafon  there  is  no  difference  between  being 
plaintiffs  or  defendants.  As  he  pays  cofts  if  a  defendant,  he  is 
SLtnerctdprofalfo  clamore  if  a  plaintiff.  If  a  plaintiff,  he  may  be 
barred  of  his  demandi  as  well  as  have  a  final  judgment  againft 

him 
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bim  where  he  is  defendant.  Where  there  arc  two  executors, 
they  make  but  one  reprcfentative  of  the  teftator,  and  the  fuit  is 
in  auter  droit,  Cro»  EL  541.  Au  infant  fole  executor  fued  bjr 
attorney,  and  held  well,  and  the  judgment  aHirmed.  Shonv* 
169*  Two  avow  as  baiHfTs)  and  one  being  of  age,  it  was  held, 
that  he  might  make  an  attorney  for  both  j  and  Holt  C.  J.  faid  it 
would  be  the  dame  with  the  cafe  of  two  executors,  where  one 
might  make  an  attorney  for  both,  as  well  as  difpofc  of  the  whole 
eftate.  There  is  a  neccflicy  (fays  he)  for  all  to  join,  and  therefore 
one  attorney  (hall  ferve  for  all. 

But  whatever  might  be  the  law  la  other  cafes,  where  the  in- 
fant defendant  is  charged  with  cods  \  ^tl  he  can  fuffer  no  damage 
here,  becaufe  the  cofts  are  remitted,  i  Roll.  Abr.  ^^4•pl.  5, 
6.     1  G).  162.    8  Co.  35. 

Rtrue  TCf  lied.  The  cafe  in  Cro.  El.  541.  is  denied  in  Cro.  420.     r  ^g^  1 
And  as  to  the  cafe  in  Sbowrr^  it  is  within  my  admittance,  for 
avowants  are  in  the  nature  of  plaintiflfs. 

C.  J.  This  cafe  requires  great  confideration.     No  cafe  has 
been  cited  to  make  this  good,  where  the  infant  is  defendant.  But 
the  cafe  in  Stilus  is  in  point  to  make  it  bad.    Where   they  are 
plaintiffs,  it  is  not  to  be  doubted  but  all  might  appear  by  attor- 
ney.   One  executor  it  is  true  may  make  an   abfolute  difpoGtion 
of  any  part  of  the  eftate,  but  then  it  will  be  a  devajlavit  in  him 
only)  whereas  if  they  are  defendants  and  do  not  make  a  good  iCom-Dif. 
defence,  it  is  a  devajlavit  in  all.    Here  it  appears,  a  good  defence  Ph-^**"**^* 
was  not  made,  for  the  attornev  has  pleaded  a  plea  which  could  (j. ,'.)  (i.  ^^ ) 
never  bring  the  merits  in  queftion  \  and  this  being  an  adlion  on  (I*  3.} 
fimple  contra£l,  he  may  be  prejudiced  by  not  pleading  debts  upon 
fpecialty. 

Fortefcue  J.  I  think  this  cafe  ftands  upon  a  diflferent  foot  from 
the  cafe  of  an  infant  fole  executor.  For  if  one  executor  can  dif- 
pofe  of  the  eftate  in  fpite  of  the  other,  why  may  not  he  do  an  a£t 
of  a  lefs  nature  in  appointing  an  attorney  for  both,  which  is  only 
giving  a  bare  authority.  Executors  ate  but  one  perfon  in  the  eye 
of  the  law;  and  it  is  abfurd  to  fay,  the  executor  is  of  full  agc^ 
and  under  age,  at  the  fame  time.  There  is  no  reafon  given  for 
the  opinion  in  Stilesy  and  the  cafes  in  Shower  and  2  Saund.  arq 
fince  :  and  if  there  be  no  real  difference  between  being  plaintiffs 
and  defendants,  (as  I  think  there  is  not)  then  the  later  authopties 
are  againft  the  cafe  in  Stiles.  If  an  infant  executor  brings  trover 
upon  a  converiion  in  his  own  time,  he  pays  cofts,  according  to 
the  cafe  of  Bailer  v.  Icelander  {a)\  and  I  do  not  fee  why  he  may.  («)  Caf.  Ttmp. 
not  be  as  liable  to  be  hurt  by  a  declaration  or  replication  as  well  Hard.  205. 
as  a  plea.  I  3 

Reynolds 
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Reynolds  J.  It  will  be  pretty  difficult  to  adjuft  the  refolutions 
which  have  been  cited  on  both  fides,  with  the  general  reafon  of 
the  law  ;  where  the  general  rule  is,  that  no  infant  can  appear  by 
attorney  ( i ).  And  that  provifion  for  his  fecurity  will  fignify  no- 
thing, if  another  may  make  an  attorney  fur  him.  If  he  was  a 
fole  executor  defendant,  it  fcems  to  be  agreed  that  he  could  not 
appear  by  attorney ;  and  the  only  point  this  is  attempted  to  be 
fupported  upon  is,  thai;  being  joined  with  one  of  full  age  alters 
the  cafe.  Now  if  they  were  obliged  to  appear  as  one  perfon,  I 
fliould  think  it  might  be  well ;  but  it  is  certain  they  are  not  oblig- 
ed to  do  fo,  for  as  they  may  fever  in  pleading,  fo  one  may  appear 
by  attorney,  and  the  other  by  guardian  j  which  fhews  that  to 
many  purpofcs  tiicy  arc  not  one  perfon  in  the  eye  of  the  law. 
But  I  muft  own  I  cannot  fee  the  fubflantial  difference  between 
their  being  plaintifls  and  defendants.  And  fince  it  is  admitted 
[  786  ]  to  be  well  in  the  cafe  of  plaintiffs,  it  goes  a  great  way  with  me  a« 
to  the  other  point. 

Probyn  Jufticc,  the  law  has  always  been  jealous  of  putting  an 
infant  under  the  power  of  one  who  is  not  anfwtrable  to  him,  as 
a  guardian  is.  There  is  this  difference  between  their  being  plain- 
tiffs and  defendants  \  that  as  plaintiffs  they  cannot  fever  in  de- 
claring, which  they  may  do  in  pleading  as  defendants. 

After  this  argument  it  flood  upon  a  curia  advifan  vulu  till  this 
term,  when  Sir  Frauds  Page  being  come  into  Juftice  Fortefcue^^ 
place,  it  was  argued  a;^ain  upon  his  account ;  and  upon  the  ar- 
gument he  and  the  Chief  Juftice  were  clearly  of  opinion,  that  the 
judgment  was  erroneous  :  and  Reynolds  Juftice  faid,  he  had  con* 
fidered  it  more  fully^  and  was  of  opinion  he  could  not  appear  by 
attorney,  though  another  was  joined  who  could:  and  Frobyn 
Juilicc  concur!  ing,  the  judgment  of  C.  Z^.  wasreverfed. 


(1)  Power  v.  Jones,  ante  445. 


B.  R.  cannot 
rtccive  a  fine 
fet  by  infr-riar 
court  (i). 
1  Scrt.  Ca.  Pi 
32s.  no.  261. 

s.  c. 

bui  a  different 
pwin:. 


Dominus  Rex  lerf.  Elliot. 

TH  E  ju dices  of  a  borough  committed  the  defendant  for 
non-payment  of  a  Hue  fet  on  him  for  a  contempt  in  court. 
The  defendant  brought  a  habeas  corpus^  and  the  court  held  it  a 
good  commitment ;  upon  which  lie  offered  to  pay  the  fine  in 
B.  ^.  but  they  faid  thry  could  not  take  it  j  he  muft  be  remand- 
ed, and  pay  it  Dclow. 


(i)Neithrr  can  it  fet  one   where   the  judiccs  have    neglected 
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Smith  verf.  Fuller. 

ERROR  of  a  judgment  in  C   B.  In  cafe  for  fcandalous  Where  the  de- 
words,  of  which  four  feveral  fetts  were  l.iid  in  the   decla-  ^"f*"^j/*  ^""^ 
ration.     Upon  Not  guilty,  the  jury  find  for  the  plaintiff  as  to  one  p^,  there  muft 
fet  of  words,  and  for  the  defendant  as  to  all  the  reli  ;  anji  there  beajudi,mcnt 
is  a  judgment  for   the  plaintiff  as  to  the  damages  and  cofts  of  But^houVhe^ 

fuit.  ii  brou^h:,  th« 

record  may  be 

On  error  in  B.  R.  it  was  objefted   by   Strange^  that  there  ^^^^^^^^  ^^  '^ 
ought  to  be  a  judgment  for  the    defendant  as   to  tlie  words  of  Cited  And.  3S6. 
which  he  i^  acquitted,  that  he  may  plead  the  acquittal  in  bar  of  ^-Jj^* 
any  other  a£lion.     i  Ro/I.  Abr.  771, />/.  18,  ao.  Tji.  pL  a6.  Amendment. 
I  Rc!L  Rep.  293.      I  Keb.  488.      2  Saund.  250.     i  Satind.  281.   (R.)  473- 
8  Co.   58.     Co.  Efit.  287,    304,    537,    676.  and  the  plaintiff 
fliouid  be  amerced  profalfo  clamore  as  to  fo  much.    In  the  cafe  of 
Tench  V.  Daitotiy  Pufch,  3  Geo.  i.  in  cjeclment  there  wzs  {iriier 
alia)  a  verdi£l  for  Mountain^  and  a  relcafe  of  that,  and  it  was 
long  debated,  whether  it  was  neccffary  to  have  judgment  in  that       r  ^©^  •■ 
cafe  for  the  defendant  \  but  it  was  taken   lor  granted  that  there       t    '    '   J     . 
mud  have  been  one,  if  there  had  been  a  verdift  for  him. 

The  court  thought  the  judgment  was  not  to  be  fupportcd,  but 
put  it  off  on  the  importunity  of  the  defendant  in  error,  who 
then  applied  to  C.  B.  and  moved  to  amend  the  record  by  the 
verdxft  :  and  after  a  rule  to  fliew  caufe,  the  record  was  amend- 
ed, and  a  judgment  added,  that  quoad  the  words  of  wl.ich  the 
defendant  was  acquitted  eat  tndeftne  J;V,  and  the  plaintiff  '>/  w/- 
fericordia^  fffr.  And  then  the  King's  Bench  was  moved  to  amend 
the  record  tlicre,  and  afterwards  the  judgment  was  affirmed. 

The  Cafe  of  John    Bennet,    Efquire,    one  of  the  Mailers  of 
the  High  Court  of  Chancery. 

HE  was  a  ground  landlord  of  a  houfe,  in  which  an  under-  Ground  landlor 

Icffce  dwelt,  againft  whom  execution  was  fued  out.    The  c^nnorconie  in 

court  was  moved  for  a  rule  on  the  Iheriff  to  pay  Mr.  Befimt  2,  cu'tion"«aLft'^' 

year's  rent,  purfuant  to   8  Ann.  c.    14.     But   it  was  held,  that  an  nndcr-icirce. 

this  was  not  a  cafe  within  the  llatute,  which  extends  only  to  the  ^  A"««  c  14. 
immetliate   landlord ;  and  the    cafe  of  Carr   v.  Goldlngton  was 
mentioned  to  have  been  fo  adjudged. 

14 
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White  verf.  Woodhoufc. 


T  N  a  fpccial  aftion  upon  the  cafe  for  immoderately  driving  a 
j  chaife  let  to  hire  •,  the  co»irt  refufed  to  let  the  defendant 
into  court,  ind  diKiiargcd  a  ruic  whiv'  l.ad  been 
for  ihat  purpoft  :  txikI  *he  Cliei  Jullicc 
laid,  the  firft  niotion  to  brmg  mon  "y  into  Cv»urt  was  in  Keyl\ngi% 
timej  and  introduced  ro  avoi  i  the  hazaru  aiid  difficulty  of  plead- 
ing a  tender.     &trangt  pro  quer'* 


nwhata^IoB 
cannoi  bring 
jnOncy  into         i    . 

court  J  f).  bring  mon-/ 

2  Barnard.  B.  R.  obtained  1o  of  coutfc 

%$.  s.  c. 


(i;  Fide  Halkt  V.  Eaft  India 
Company^  t  Burr.  1 1 20.  as  to  the 
principle  by  which  permitting  the 


payment  of  money  into  court  is 
regulated.  » 


AByvarittiMiia 

the  mms.  of  a 

corporadoB  ia 

Atal. 

7  G.  X.  ft.  a. 

c  I. 

L.Raym.X5i5. 
8.C. 

with  two  ochtr 
txceptioai. 

[788   ] 


Turvil  verf.  Aynfworth. 

IN  an  adion  upon  a  South-fea  contrad,  the  plaintiflT  declared 
it  was  for  (lock  in  the  company  trading  ad  maria  Aujlriar 
imeaf  the  South-fea  company.  It  was  inGfted  on  at  the  trial,  that 
Aufiralis  was  the  proper  word,  without  an  1,  and  therefore  the 
evidence  did  not  fupport  the  decbration :  and  it  was  agreed  to 
take  a  verdi£l  for  the  plaintiff,  and  to  apply  to  the  court :  and 
after  a  great  debate  a  new  trial  was  granted  \  for  it  was  a  difier« 
ent  corporadon,  and  if  the  word  Auftriar  was  to  be  rejefled,  it 
would  not  do,  for  then  it  would  be  a  company  trading  to  all 
feas,  whereas  they  trade  in  the  South  Seas  only  \  and  the  Anglice 
vocaf  the  South-fea  company,  will  not  do,  where  there  is  a  pro- 
per LatitKwoxA,  which  is  not  made  ufc  of  (i).  James  OJbmit 
cafe,  10  Cb,  130. 

The  plaintiff  afterwards  had  leave  to  amend  his  declaration 
upon  payment  of  cofts. 


(1)  Mr.  Douglas  in  a  note  in  a  ^mere  of.  the  authority  of  this 
his  valuable  reports  to  Rex  v«  c^Sc^  efvidc  H^iiUamsw*  Ogle ^  po/l, 
Majt  n.  194.*  n.  253.  makes  a     889. 


Iii4i  AmeBt  en 
5  f/fas.  quaflied. 
7.  Self.  Ca.  p. 
^27.  no.  160. 
10  Mod.  85* 
I  Barnard.  B.  K» 
30.S.  C. 


Dominus  Rex  verf.  Lifter. 

IN  an  indiflment  for  exercifing  the  trade  of  a  Salter  (which 
was  held  well,  though  not  mentioned  in  the  ftatute  5  Eliz. 
c.  4.     I  Lev.  243.     I  SiJ.  367.     2  Kei.  582.)  the  ftile  of  the 

King 
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King  was  Alagnjt  Britannia  \  and  the  trade  laid  to  be  exercifed 
at  the  time  of  the  (latute  infra  hcc  regnum  muft  icfcr  to  Alagne 
Britannia^  whereas  by  the  words  of  the  ftatute  it  muiT:  be  ufcd  in 
England  \  and  for  this  fault  the  indiftment  was  quaflied.  And 
fo  was  a  former  indidment.  Rex  v,  Pari/bi  Trin.  13  Geo.  i.  (l). 

(1)  Rex  V.  Hatcb^  $•  P.  ante  552. 

Dominus  Rex  verf.  Street. 

AN  order  of  baftardy  was  made,  to  pay  fo  much  weekly,  till  fo^^^TtdtiU^ 
t)ie  child  was  nine  years  old,  if  it  fliould  fo  long  live.     Ei  nine,  kic  ihotiU 
per  cur'y  It  IS   a    good  order,  for  we  cannot   intend  it  able  to  ^**  ***■«  '*^** 
provide  for  itfelf  fooncr  ( i ).  gj?;  ^^  ^^  ^ 

Rem.  p.  1^4. 
no.  X7X.   Shaw.  P.  L.  65.    i  Stif.  Ca.  p.  296.00*  233.   i  Barnard.  B.R.  31.  S.  C* 

-^^ 

(1)  Smith* s  ctSc,  I  Bott  by  Confi.    434.  //.    584. 

Dominus  Rex  verf.  Curl. 

INFORMATION  exhibited  by  the  attorney  genfral  againft  An  obfccne' 
the  defendant  Edntond  Curl^  for  that  he  exijiens  homo  iniqtius  ^^  "  P^^" 
etfceleratus  ac  nequiter  wuicbinans  et  intendens  bonos  mores  fubditorum  j  Bama«LB^,k. 
hujus  regni  eorrumpere^  et  eos  ad  nequitiam  tnducere^  quendam  tur^  29.  xo  S.  T.  ap. 
pirn  iniquum  et  obfcanum  libellum  intitulaf  Venus  in  the  cloifter^  or  ^^  ^^ 
the  Nun  in  her/mock^  impio  et  nequiter  imprejjit  et  pubhcavitf  ac 
imprimi  et  publicari  caufavit^  (fettingout  the  fevcral  lewd  paflages,) 
in  malum  exemplum  lie.     And  of  this  the  defendant   was  found 
guilty.     And  in  Trinity  term  laft  it  was  moved  in  arreft  of  judg- 
ment by  Mr.  Marfi^  that  however  the  defendant  may  be  pu- 
niQiable  for  this  in  the  fpiritual  court  as  an  offence  contra  boms 
moreSf  yet  it  can't  be  a  libel  for  which  he  is  punifhable  in  the  tem- 
poral court.     Libellus  is  a   diminutive  of  the   word  Liber^  and 
'tis/tj^//c// from  it's  being  a   book,  and  not   from  the  matter  of 
it's  contents.     In  the  cafe  de  iibellis  famofis  my  Lord  Coke  fays, 
that  it  muft  be  againft  the  publick,  or  fomc  private  perfon,  ^^     r     o     ^ 
be  a  liScl ;  and  I  don't  remember  ever  to  have  heard  this  opinion     I   '^  ■* 
contradicked.-    Whatever  tends   to  corrupt  the   morals  of  the 
people,  ought  to  be  cenfured  in  the  fpiritual  court,  to  which 
properly  all  fuch  caufes  belong :  what  their  proceedings  are  I  am  a 
Jlrangcr  to ;  but  for  me  'tis  fufficient  to  fay,  I  don't  find  any  cafe 
wherein  they  were  ever  prohibited  in  fuch  a  caufe  :  in  the  reign 
of  King  Charles  the  Second  there  was  a  filthy  run  of  obfcene 
writings,  for  which  we  meet  with  no  profecutiou  in  the  temporal 

courts  \ 
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courts ;  and  fince  tlicfe  were  things  not  6t  to  go  unpuniflied,  it 
is  to  be  fuppofed  that  my  Lords  the  Bifhops  animadverted  upon 
(tf)  Fort.  98,  them  in  their  courts.  In  the  cafe  of  T'Ar  ^/cen  \.  Read{a)j 
6  Aim.  in  B.  R,  there  was  an  information  for  a  libel  in  writing 
an  obfcene  book  called  Thejifteen  P leagues  of  a  Maidenheady  and 
after  conviftion  it  was  moved  in  arrcft  of  judmcnt,  that  this  was 
not  punifliable  in  the  temporal  courts ;  and  the  opinion  of  Chief 
Juftice  Holt  was  fo  Rrong  with  the  objeftion,  that  the  profecu- 
tor  never  thought  fit  to  ftir  it  again. 

Mr.  Attorney  General  ccntray  I  do  not  obferve  it  is  pretended 
there  is  any  other  way  of  punifliiiig  tiie  defendant ;  for  if  the 
fpiritual  court  had  done  it,  infiancfs  might  be  given  ;  and  it  is 
no  argument  to  fay  we  meet  with  no  prohibiiiuns ;  fuch  a  way 
of  arguing  would  conftrue  them  into  all  forts  ot  jurifdiciions. 

What  I  infift  upon  is,  that  this  is  an  offence  at  ccmmon 
law,  as  it  tends  to  corrupt  the  morals  of  the  King's  fubjcdls, 
and  is  againft  the  peace  of  the  King.  Peace  includes  good  order 
and  government,  and  that  peace  may  be  broken  in  many  in- 
ftances  without  an  aftual  force,  i.  If  it  be  an  acl  againil:  the 
conftitution  or  civil  government  •,  2.  If  it  be  aguind  religion  : 
and^  3*  If  againit  morality. 


I,  Under  the  firft  head  fall  all  the  cnfes  of  fcdltiou*?  words  or 
writings.     2  RolL  Abr.  ']%.  pL  'a.      i   Vent.  324.     3  Keb,  841. 
Cilb!  Rcp'Vn      ^"^  ^^^  ^^^^  ^^    ^^^    ^tcen  v.   Bedford^  M'trh*    1 2    Attn,  whofc 
B.  R.  297.  but    treatife  of  heredit;iry  light  was  held  to  be  a  libel,  though  it  con- 
tained no  refleftion  upon  any  part  of  the  then  government. 


It  S.  T.  i»i 
Cilb 
B.  S 
S.P. 


2.  It  is  a  libel  if  it  reflcfts  upon  religion,  that  great  bafis  of 
civil  government  and  fociety ;  and  it  may  be  both  a  fpiritual  and 
temporal  offence.  Cro.  Jac,  421.  2  RolL  Abr.  78.  pL  2. 
I  Fent.  293.  3  Keb.  doT,  621.  In  Tremny tie's  Entries  226. 
there  is  a  fentence  to  have  a  paper  fixed  over  the  defendant's 
head,  intimating  that   he  had  uttered  blp.fphemous  words  tend- 

r  TOO  1    iogto^he  fubvcrficn  of  government.     There  is  one  Hall  now  in 

cuftody  on  a  convidtion  as  for  a  libel  intitled  A  Sober  Reply  to  the 

poft.^Stt'  *        Merry  Arguments  about  the  T^rin'ity^  and  Pafch.  10 /fnn.  Reginav, 

Clendony  there  was  a  fpccial  verdi(^on  a  libel  about  the  Trinity, 

and  it  was  not  made  a  doubt  of  in  that  cafe. 

3.  As  to  morality.  Deftroying  that  is  deftroying  the  peace  of 
the  government,  for  government  is  no  more  than  publick  order, 
which  is  morality.  My  Lord  Chief  Judice  Hnie  ufed  to  fay, 
Chriftianity  is  partof  the  law,  an.!  why  not  Morality  too  ?  I  do 
not  infill  that  every  immoral  aci  is  indictable,  fuch  as  telling  a 

lie. 
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fie,  or  the  like ;  but  if  it  is  deftruAive  of  morality  in  general,  if  it 
does,  or  majr,  afie£l  all  the  King's  fubjeds,  it  then  is  an  offimce 
of  a  puUick 'nature.  And  upon  this  diftinftion  it  is,  that  par- 
ticular a£ls  of  fornication  are  not  punifhable  in  the  temporal 
courts,  and  bawdy-houfes  are*  In  Sir  Charles  Sediey's  cafe  it 
was  laid,  that  this  court  is  the  Cu/los  morum  of  the  King's  fub- 
jecis.  I  &id*  168.  And  upon  this  foundation  there  have  been 
many  profecutions  ag^inft  the  players  for  obfcene  plays,  though 
they  have  had  intercft  enough  to  get  the  proceedings  flayed  be- 
fore judgment.  Tremayne*s  Ent.  209,  213,214,  215.  3  vol. 
State   Trials^  Lord  Grey's  cafe. 

Mich.  10  W.  2*  ^^^  V*  ^^^'>  *^  defendant  was  indiftcd  for 
printing  fome 'obfcene  poems  of  my  hord  Roche/fer^s^  tending  to 
the  corruption  of  youth ;  upon  which  he  went  abroad,  and  was 
outlawed  *,  which  he  would  not  have  done  if  his  counfel  had 
thought  It  no  libel. 

The  fpiritual  courts  punifli  only  perfonal  fpiritual  defamation 
by  words ;  if  it  i«i  reduced  to  writing,  it  is  a  temporal  offence. 
&alk,  552.  Mo.  627.  and  it  is  punifhable  as  a  libel.  My  Lord 
Coke  in  the  cafe  de  iibeUis  famofts  had  nothing  in  view  but  fcanda- 
lous  defamatory  lii^els.  Lihellus  is  not  always  to  be  taken  as  a 
technical  word ;  in  this  cafe  it  may  fland  as  an  obfcene  little 
book.  And  as  to  the  cafe  of  Read^  there  was  no  judgment,  but 
it  went  oif  upon  the  Chief  Juftice's  faying,  Why  don't  you  go 
to  the  fpiritual  court ;  which  was  giving  a  falfe  reafon  for  that 
fadden  opinion,  now  it  appears  there  is  no  inflance  of  .the  fpi- 
ritual court's  intermeddling,  where  it  is  reduced  to  writing  or  in 
print. 

Chief  Juftice,  I  think  this  is  a  cafe  of  very  great  confequence, 
though  if  it  was  not  for  the  tafe  of  The  ^4een  v.  Read^  I  fhould 
malu.  no  great  ditiiculry  of  it.  Certainly  the  fpiritual  court  has 
nothing  to  do  with  it,  if  in  writing :  and  if  it  reflefls  on  reli- 
gion, virtue,  or  morality,  if  it  tends  to  diflurb  the  civil  order 
of  focicty,  I  think  it  is  a  temporal  offence.  I  do  not  think  libellus 
is  always  to  be  taken  as  a  technical  word.  Would  not  trover 
lie  de  quodam  libello  intitulaf  the  New  Teflament,  and  does  not 
the  fpiritual  court  proceed  upon  a  libel  ? 

Forte/cue  J.  I  own  this  is  a  great  offence,  but  I  know  of  no  [  791  ] 
law  by  which  we  can  punilh  it.  Common  law  is  common  ufage, 
and  where  there  is  no  law  there  can  be  no  tranfgrefTion.  At 
common  law  drunkenncfs,  or  curfmg  and  fwearing,  were  not 
punifhable  ;  and  yet  I  do  not  find  the  fpiritual  court  took  notice 
of  dicm.     This  is  but  a  general  folicitation  of  chaftity,  and  not 

iudidlable. 


nt 
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indi£):able.  Lady  PurbecV^  cafe  was  for  procuring  men  and 
women  to  meet  at  her  hottfe,and  held  not  indidiable,  unlefs  there 
had  been  particular  fads  to  make  it  a  bawdy-houfe.  To  make 
It  indidable  there  (hould  be  a  breach  of  the  peace,  or  fomething 
tending  to  it,  of  which  there  is  nothing  in  this  cafe.  A  libel  is 
a  technical  word  at  common  law,  ^and  I  muft  own  the  cafe  of  the 
^ueen  v.  Read  (ticks  with  me,  for  there  was  a  rule  to  arrcft  the 
judgment  n'tfi^  And  in  Sir  Charles  Sed/ey^s  cafe  there  was  a 
force  in  throwing  out  bottles  upon  the  people's  heads. 

Reynolds  J.  It  is  much  to  be  lamented  if  this  is  not  puniflia- 
ble :  I  agree  there  may  be  many  inftances,  where  afts  of  immo- 
rality are  of  fpiritual  cognizance  only ;  but  then  thofe  are  par- 
ticular  a£ls,  where  the  profecution  is  pro  falute  attinue  of  the 
offender,  and  not  where  they  are  of  a  general  immoral  tendency : 
which  I  take  to  be  a  reafonable  didindion.  Read\  cafe  is  in* 
deed  a  cafe  in  point.  But  I  confcfs  I  fhould  not  have  been  of 
that  opinion.  Libellus  does  not  ex  vi  termini  import  defannation, 
but  is  to  be  governed  by  the  epithet  wliich  is  added  to  it.  This 
is  furely  worfe  than  Sir  Charles  SedUfs  cafe,  who  only  expofed 
himfelf  to  the  people  then  prelent,  who  might  choofc  whether 
they  would  look  upon  him  or  not ;  whereas  this  book  goes  all 
over  the  kingdom.  Drunkennefs  and  fwearing  were  puniih** 
able  in  the  fpiritual  court  before  the  aOs  which  made  them  tem^* 
poral  offences,  and  in  which  the  jurifdi£tion  of  the  fpiriiual  court 
is  faved. 

Prohyn  J.  inclined  this  to  be  punifliable  at  common  law,  as 
an  offence  againil  the  peace,  in  tending  to  weaken  the  bonds 
of  civil  fociety,  virtue,  and  morality.  But  it  being  a  cafe  of 
great  confequence,  it  was  ordered  to  ftand  over  for  a  further  ar- 
gument* 

And  this  term  Page  J.  being  come  into  the  King's  Bench  in 
th«  room  of  Juftice  Fortefcue^  it  was  to  have  been  fpoke  to  by 
Mr.  Solicitor  General  and  myfelf.  But  Curl  not  having  attended 
me  in  time,  I  acquainted  the  court  I  was  not  prepared :  and  my 
want  of  being  ready  proceeding  from  his  own  negledl,  they  rc- 
[  7Q^  ]  ^^^^^  ^^  indulge  him  to  the  next  term.  And  m  two  or  three 
days,  they  gave  it  as  their  unanimous  opinion,  that  this  was  a  tem- 
poral offence.  They  faid  it  was  plain  the  force  ufed  in  Sedleft 
cafe  was  but  a  fmall  ingredient  in  the  judgment  of  the  court, 
who  fined  him  2000/.  And  if  tlie  force  was  all  they  went 
upon,  there  was  no  occafion  to  talk  of  the  court's  being  cenfor 
niorttm  of  the  King  s  fubjefls.  They  faid  if  Read*$  cafe  was  to 
be  adjudged,  they  Ihould  rule  it  otherwife :  and  therefore  in  tliis 

cafe 
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cafe  they  gave  jadnnent  for  the  King.     And  the  defendint  wa« 
afterwards  fet  in  the  piUoryt  as  he  well  de(erved  ( i  )• 


(i)  An  infennation  was  grant-    lar  offence,    and  this  objedlion 
ed  againil  Mr.  ffiUcs  for  a  fimi-    was  not  uken.    4  Burr.  2527. 


Gee  verf.  Brown* 
jli  Guildhall  coram  Eyre  C.  J.  de  C.  B. 

IN  an  a£kion  upon  an  Inland  bill  of  exchange  brought  by  the  Wldu*  wlut 
indorfee  againft  the  drawer,  it  appeared  the  bill  was  payable  ^JefiJj^"'** 
14  May  \  that  upon  a  promife  of  payment  the  indorfee  gave  him 
to  the  iStfa,  £rom  thence  to  soth,  thence  to  24th,  and  from 
dienoe  to  7th  of  June^  when  the  acceptor  failed.  And  there 
king  no  nodce  to  the  drawcff  the  Chief  Juftice  held  it  to  be  the 
bis  of  the  indorfee  ( j ).     Strangi  pro  def*. 


tl)  Jnm.  1  yiMt.  45.  DmI' 
t^/fr.  fTio/herfy,  t  Black.  747. 
S.  P.  adm.  Brmgb  v.  Perkins, 
3  Salk.  6g.  t  Ld,  JU^m.  993. 
fmdaly.  Brmon^  1  Term  Rip.  %6j, 
la  like  vsnaer  the  holder  if  he 
{neients  a  note  or  a  bill,  whether 


foreign  or  inland,  for  acceptance, 
mnft  give  notice  of  a  refufal  to 
accept,  or  the  drawer  will  be  dif- 
charged.  Gooftrey  v.  Mead^  B, 
L.  N,  P.  271.  Bie/ard  V.  Hir/l 
li  al\  5  Burr,  2670.  Goodall  v. 
Dolley^  I  Term  Rep.  712. 
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1  Georgii  2.    Regis^     In  B*  R. 


Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlice^ 

Sir  Francis  Page,  Knt.  1 

James  Reynolds  EJq.  VjHfticcT^ 

Sir  Edmund  Probyn,  Knt.  j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq.  Solicitor  General. 


Lee  vcrfn  Welch. 

THE  plaintifF declared  iit  C.  B.  that  the  defendant  was  in- 
debted to  him  ill  fo  much  money  for  goods  fold  and  de- 
"is'lUon  a  jttSg-  livcrcd,  et ftc  indehitaf  ex\ftens  bene  ct  fideltter  Jhlvere  et  contentare 
meat  by  default.  ^^//^/^  leaving  out  /;/  conjtderatione  itide  fuper  Je  ajfum^it  et  eidem 
S.'  C  *^'°'  *  WiUielmo  adtutic  et  ibidem  fideltter  pixmifit^  quod^  t^c.  And  after 
judgment  by  default,  it  was  revcrfed  on  error,  there  being  no 
promife  af^ually  laid  in  the  declaration,  i  Lev.  'i64«  I  Sid. 
{a)  S.  C.  T.  '246.  {a)  Strange  pro  def^  in  errore. 
Raym.  23* 
3  Keb.  S78. 

Domiaus  Rex  verf.  Channel. 

Iniiament  liei  TNDICTMENT  againft  the  defendant,  for  that  he  keeping 

not  ajainft  a  X  ^  common  grift  mill,  and  being  employed  by  inUiam  Bare 

miller  im  dc  ^^  grind  three  bufliels  of  wheat,  did  vi  et  armis  it  I i cite  take  and 

the  corn.  '  detain  forty-two  pounds  weight  of  the  wheat.     Upon  a  demur- 

I  Scff.  Ca.  p.  rer  judgment  was  given  for  the  defendant,  there  being  no  aftual 
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force  laid  (i),  and  this  matter  of  a  private  nature,  for  which  an 
action  would  lie  {2).  27  AJf,  //.  19.  %  Keb^  391.  Trin. 
2  G€o.  Rex  V.  B^I/on,   i  Sid.  209. 


7^*- 


(1)  FiiU  Rex  V.  5/orr,  3  Burr. 
1 701*  that  ^'i  ^/  armu  does  not 
alone  imply  Ai:h  a  force  as  will 
fupport  ah  indidoient.  Se«  alfo 
Rex  V.  BaXa,  ib.  1735. 


(t)  Rex  y.  Combrunct  1  l^|l 
301.  -Rrjf  V.  pyheatljf  2  Burr. 
1 K  2  5 .  i^p  V  V.  Dumnage^  ib.  1 1 30* 
^^^  V.  OJiortu,  3  ]5«rr.  1 697. 
dccerxnined  upon  the  fame  prin- 
ciple. 


Wilfon  ver/.  Poulter. 
In  Middlefex  coram  Raymond  C.  J. 

IN  trover  the  defendant  was  charged  with  his  confeflion  in  a  ^^  p^^  evl- 
depodtion  taken  before  commilTioners  of  bankrupt,  and  the  dencc  to  expUi« 
Chief  Jullice  refufed  to  let  the  defendant  into  any  parol  evidence  *  ^^^1^^^^°^ 
to  explain  it  (l)« 


(i)  Parol  evidence  cannot  be 
adxnictcd  :$  'varj  \\LtJubpance  of  a 
written  agreement.  Shens  ^  al* 
V.  An/ell  tj  al\  3  IVil/.  275. 
Prf/lctt  V.  Metceau\  2  Black.  1249. 
Gunmis  v.  Erbart,  C  B.  H.  Black. 
Rep.  289.  But  it  is  admiflible 
w.'.ere  it  does  not  contradid,  but 
explain  a  deed  or  other  inflru- 
jnent.  Rex  v.  Samborn^  3  Term 
Rep.  609.  Fre eland  v.  Bun,  i 
Term  Rep.  70 1.  Per  Haraw'uke 
C.  in  Baker  v.  Paine^  I  f^ex.  459. 
aad  in  Blunt  v.  Comyns^  2  rez. 
331.  So  alfo  to  prove  other 
confideratioBs  than  thofe  exprefTed 
in  a  deed.  F timer  v.  GV/,  7  j5ra. 
P.  C  70.  Rjex  v.  Scammonueny 
^  Term  Rep.  474.  Contra  Clerk/on 
V.  HaxTiVay,  2  P.  If^ms.  203.  But 
ic  has  been  admitted  in  equity  to 
prove  a  variation  ^^ttveeu  the  in- 
tended and  executed  agreement 
upon  a  fuggcllion  that  it  has 
happened  tiiruugh  miilake,  fraud, 
pr  the  previous  agreement  of  the 
contrkCtiiig  par(ie«  fur  a  par(iv;a- 


lar  purpofe :  and  for  the  former 
cauie^,  more  efpecially  in  execu- 
tory articles  aud  mercantile  en* 
gagemeucs.  Henkle  v.  Royal  Ex- 
cbange  JJ^irance  Company^  I  A^. 
348.  Baker  y.  Paine ^  ib.  456. 
Soufb  Sea  Company  v.  D'Oliffe^ 
2  y^ez,.  376.  Lady  Shelburni  v. 
Lord  Incbijuin,  3  Bro.  Chan.  Ca. 
333.  Harney  v.  Harvey,  2  Cban. 
Ca.  1 80.  Per  Reynolds  C.  B.  in 
Fitzgerald  v.  Lofd  Fauconberg, 
Fitzg.  113.  Pi/cairnev.  Ogboume, 
2  Vtz,.  375.  Fj  vide  Hard umd 
V.  Pf^allis,  1  ^cZ.  195.  Lord 
Irnbam  v.  Child,  I  Bro,  Cbaa. 
Ca.  93.  where  it  was  rejected. 
But  iuch  evidence  leems  more 
readily  admitted  as  a  defence 
againlt  a  bill  brought  for  the 
performance  oi  a  ipecific  agrcc- 
nieiit,  being  in  that  Cafe  intro- 
duced to  euut  an  rcquity.  Lejal 
V.  Miller.  2  /'Vii.  299.  Joy  net  v. 
Statham^  3  Atk.  308.  kFalker  v. 
IFalktr,  2  Atk,  ^6.  Eden  v.  Lord 
But  it  7  Bro.  P.  C.  404.  445. 


y94  Hilary  Term  i  Geo.  2« 


Between  the  Parlflies  of  Bifliops  Hatfield  and  St.  Peters  In  St* 

i^lbans. 

ffired  fervint  it  yX  R  D  E  R  of  two  juftices  to  remove  a  man  and  his  wife 
fettled  where  \^  and  their  daughter  from  Hatfield  to  St.  Peters.  Upon  ap- 
aSeflTou"*  P^^  ^o  ^^^  feffions,  they  ftatc  the  cafe  fpecially:  that  3  Augufi 
136.  No.  I.  1725.  Henry  Langlej  was  hired  in  S/.  Peters  by  Mr,  Arnold 
Foley  ai7«  (who  had  no  fettlcment  there)  for  one  year,  to  fcrve  as  his 
Bttrr.slc.493.  huntfman;  that  Mr.  Armld  had  a  dog-kennel  it  S/.  Peters^ 
2  Burr.  495.  where  Langley  was  dieted  and  ferved  the  year ;  but  inafmuch  as 
4^i7^9.^  -^rwW  himfelf  had  no  fcitlement  there,  they  vacate  the  order 
Qtedaadexa  which  fent  him  to  St.  Peters.  Et  per  curiam^  The  order  of 
pUhitd  by  Loid  fcffions  muft  be  quaftied,  for  this  is  exaftly  the  cafe  of  the  fer- 
Mon^E^  vant  employed  on  the  road  to  look  after  ftage horfes  belonging  to 
one  who  lived  elfewhere ;    and  yet  the  fettlement  viras  adjudged 


iUirr.  S.C.4%^  jQ  {j^  where  the  fervice  was  (i ).     Strange  pro  St.  Peters. 


(0  Rex  ?,  Eafi  Jl/ky,  Bmr.  St  C.  722.  S.  P. 

Dominus  Rex  verf.  Edwardum  Elwell,  Bart. 

WheieditnSia  TTTE  was  brought  up  upon  an  habeas  corpus^  with  a  return  of 
court wm not  -Li  ^^  caufe  of  his  commitment,  which  was  upon  a  con- 
difclurge  on  the  vi£l:ion  of  foiclble  entry  and  detainer.  And  it  being  moved  to 
warrant  of  com-  difcharge  him  upon  exceptions  to  the  commitment  5  the  coiyt 
out  haying  die'  refufed  to  enter  into  the  confideration  of  them,  till  the  convic- 
conviaion  be-  tion  was  likewife  regularly  removed  before  them.  But  by  con- 
fore  them,         fg^j  he  was  bailed  in  the  mean  time.     And 

L.Raym.  1514* 
B.k. 

cannot  f«5  fi*«  This  term,  the  conviftlon  being  before  the  court,  it  appeared 
by  j^wof  ^^^  atitre,  was  no  fine  fct  by  the  juftices,  and  it  was  therefore 
peace.  movcd  to  be  quafhed.     It  was  agreed  on  botli  fides,  that  there 

'o^*  ^'  ^*     (hould  be  a  fine  5  but  it  was  infifted,  that  it  being  now  before 
sSeff/caf.  36a  *the  King*s  Bench  by  a  certiorari^  they  might  fet  the  fine.     Sed 
See  the  convic-  per  curiam^  We  are  not  to  execute  U^e  judgment  of  an  inferior 
t  Lord  RoynLd  ^^^^t.     The  convi£lion  is  to  be  upon  view,  and  they  who  view 
^yBMlav  3^*  ^he  nature  of  the  force  are  the  propereft  judges  what  fine  to  fet; 
and  though  a  certiorari  (hould  come,  before  the  fine  is  fet ;  yet 
I     795  J    it  would  be  no  contempt  in  the  juftices  to  compltat  their  judg- 
ment by  fetting  one.     Lambert  indeed  was  of  opinion^  that  the 


(l)  Rex  v«  Hawhf  f^,  858. 

jufiices 
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juftices  could  not  fct  the  fine  at  all ;  but  upon  wliat  foundation, 
vc  can  never  imagii)^  The  ju(lices  are  not  tx>und  to  do  it 
upon  the  fpot,  but  may  take  a  reafonable  time  to  confidcr  of  the 
fine ;  but  then  they  cannot  commit  the  party,  whilft  they  con- 
fidcr of  the  fine ;  becaufe  by  the  ^yords  of  the  a£t  the  commit- 
ment is  to  be  till  he  has  paid  the  fine.  The  conviction  mud  be 
quafhed,  and  the  defendant  difcharged.  Rtx  v.  Layion^ 
2JM.  716.  (i) 


(I)  nJe  Rex  V.  J.  Hail,  Cowp.  60. 
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I  Georgii  2  Regis.     Jn  B»  R. 

Sir  Robert  Raymon^'i.  Knt.  Lord  Chief  Jufiicc. 

Sir  Francis  Page,  Knt. 

James  Reynolds,  Efqi  (Jh/^^^^^* 

Sir  Edmund  Probyn,  Knt.        ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  E/^'j  Solicitor  General. 

Reynolds  verf.  Thorpe. 

In  avowTici  T  N  replevin  the  defendant  avowed  for  rent,  and  (liewcd  that 

commencement  J^  ^.  hobem  titulunty  demifed  to  him,  and  that  he  made  ah 

eftitermuft  be  ^ndcr-lcafc  to  the  plaintiff.     And  on  demurrer,  it  was  refolved 

Ihewn.  to  be  ill,  according  to  tlie  cafe  of  Scilly  v.  Dallyy  Salk.  562'. 

Set  11  Oto.%.  ^  £^y^   igo,      r   Cb.    I.      And  judgment  was  given  for  the 

c*  19.  §2*.  by  -^i   .    ,./r     ^    '  '■  ■  - 

which  Ais lire- plaintiff. 

medird* 

2  Barn.  B.  R. 

46.S.C. 

Crutchficld  vcrf»  Scott. 

/Tp  H  E  qucftion  was,  whether  in  an  a£lion  hy  an  executor 
JJ^^2"n6»***^  J.  ^^^^  defendant  (hould  be  allowed  to  bring  money  into 
tourt  at  the  foic  court.     And  on  confideration  it  was  held  he  might,  and  that  the 

of  an  executor* 

I  Barn.  B.  R.        -^ — — — 

♦7S.C.  (x) 

J.  (1)  The  report  in  Barnard, it-     into  court,  and  yet  it  ftates  tht 

prdents  the  court  to  be  of  opinion     motion   to   hiive  been  refufed. 

that  the  money  might  be  brought 

»  I  cffca 
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cflta  of  It  would  b*,  not  to  make  the  executor  pay,  but  only 
lofc  his  fubfequcnt  cofts  (2).  Mich.  3  Geo.  I-  Baker  "f.  Turier^ 
vi/U,  allowed  fo  to  do  (3). 

(2)  Km-^ht^  executrix,  v.  Dut-  (3)  Gregg's  cafe,  Saii,  396. 
che/s  of  Hamilton t  in  Scacc,  S.  P.  B,  R.  Bryan  v.  HoL'cnvay^  Barnes 
Bnuh.  ^.     3  Salk.  104.  contra,  279.  C.  B,  contra. 


Wilkinfon  verf.  Poole.  (  797  J  - 

'  H  E  court  mad*;  the  defendant  pay.  cofts  for  not  going  on  Defendiiit  pip 
to  trial  by  provifo  according  to  notice  ( i ).  ^^  by"^!. 

'  ta» 

(1)   Fide  Rex  V.  Pip  pet  y  i   Term  Rep.  695.     Reading  v.   Graftn^ 
Proa.  Reg.  C.  P.  405. 


5 


Evms  verf,  Higgs. 

TllANGE  moved  to  difcharge  the  defendant  out  of  execu-  PiivHegeof**- 
tion,  as  being  an  ambafTador's  fervant,  viz.  his  Engtifi  fe-  Lj^Jiymf  icu. 
crctary.  And  it  was  objefted,  he  did  not  lie  in  the  houfc ;  and 
the  words  of  7  Ann.  c.  12.  are  domejlich  fervants.  Sed per  curiam^ 
The  nature  of  his  employment  requires  his  attendance  at  the 
houfe,  and  it  Is  not  neceflfary  he  (hould  lie  there.  And  the  general 
words  <?//  writs  and  prucjfes  Jhall  he  void,  take  in  this  6alc,  and 
therefore  the  execution  muft  be  fct  afide. 

////.  4  Geo.  7.  Widmore  \%  Alvarez.     In  the  cafe  of  the  French  ritig.  too. 
ambaiTador,  it  was  ruled,  that  the  perfon  need  not  lie  iu 
the  houfe,  but  he  mud  do  fome  adlual  fervice  there. 


(])  See  the  cafes  upon  this  fub-     addirion   Hopkins  v.   De  Rofeck, 
jeft  coIleOcd    1  Com,  Dig,   {Jim-     3  Tom  Rep.  79. 
kaffkdtr)    (B,)   /.  4fl.      nde  in 


Lancafter  verf.  French. 

TH  E  plainttff  being  a  carpenter,  brought  an  a£lion  for  Wwdi  not 
tlicfe  words,  "  He  has  charged  Mr.  Andrews  for  forty  ^aionahic. 
f*  days  work,  and  received  the  money  for  the  work,  that  might  ^^^^^^'SS» 
•'  have  been  done  in  ten  days,  and  he  is  a  rogue  for  his  pains."  5  Mod.  39s, 

K  2  After  **^^  ^^^ 
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After  vcrdi£l  for  the  plaintifF  the  judgment  was  arreiled,  the 
words  not  being  a£tionable  ( i  }• 


(1)    Bellamy   v.    Barker,    ante    Ktnfv.Poccck,peJl.iitS,     Jones 
304.     Ludvitll  V.  HoUf  ante  696.     v.  Hcarne,  2  ff^iljl  87. 


Dominus  Rex  verf.  Epifcopum  Chefter. 

JiiT  A  r  l[yfANDAMUS  dircdled  to  the  bifliop  as  warden  of  Matt" 
for  a  chaplain  chejler  coWtgty  to  admit  a  chaplain.     The  bifliop  returns, 

D?herethc  vifi-  that  by  thc  royal  foundation,  he  is  appointed  vifitor.  And  upon 
fti?"nded*r*the  ^^J^^^^ent  it  was  objected,  that  though  a  mandamus  will  not  lie 
vnion  of  the  where  there  is  a  vifitor  free  from  any  obje^iion ;  yet  here  the 
office  of  vifitor  two  ofSces  being  in  the  fame  pcrfon,  he  cannot  vifit  himfelf; 
the  wiwtfrj^f  ^^^  "^  ^^^"^  ^*"  ^^  flicwn,  where  the  founder  has  once  granted 
to  be  dircacd.  the  wholc  out  of  him,  and  on  fuch  a  temporary  fufpenfion,  it 
^l***-»364.      has  refulted  back. 

iBani.B.R.52. 
€'tttd  in  And» 

i8x.  ^ Et per  curiam^  It  is  plain  he  cannot  vifit  now,  becaufe  his 

\oA\^'  ^'^*     power  is  fufpended,  and  thefe  are  powers  that  may  ceafe,  and 

•  f  ♦•7  8  1    ^^^'^^>  without  inconvenience,  fince  there  is  this  court  to  rcfort 

.  L     79     J    to.     In  a  lay  corporation  the  founder  and  his  heirs  arc  vifi- 

tors  (i):  in  a  fphitual  one$  the  jurifdi£iion  is  here,  unlefs  there 

be  an  exprefs  vifitor  appointed :  the  ground  of  our  interpofing  in 

this  cafe  is,  that  at  prefent  there  is  no  other  vifitatorial  power  in 

being  (2).     A  peremptory  tnandamus  was  granted.     Vide  %  Geom 

2.  c.  29. 


(i)  I  BUci.  Com.  481.  the  founder,  the  right  of  vifita* 

(a)   F/de  Heme's  cafe,    cited  tion  devolves   upon    the   King, 

2  St  tiling.     Cafe  oi  Exeter  College^  and  mufl  be  exercifed  by  him  ia 

I  Burn^s  Eccm  Law,  title  College ,  his  court  of  Chancer)*,  and  the 

411.  Greeny,  Rutberfnd^   I  Fe%.  court  of  B*  R.  on   that  ground 

471.      Rex   V.    Gregory,    E,    12  refu fed  to  interfere  by  mandamms 

Geo.  3.    4  Term  Rep.  240.  n.  {a)  to  compel  the  mafter  and  fellows 

and  the  opinion  of  Bullet   J.  in  of  St.  Catherine's  Hall  to  declare 

Rex  V.  Bijbop  rf  Ely^  2  Term  Rep.  one  of    the   fellowfhips    vacant, 

339.     But  it  has  been  held  that  and  proceed  to  a  new  eledlon. 

in  the  cafe   of  a   private   elee-  Rex  v.  The  Mafter  and  Fellvwe  of 

mofynary  lay  foundation,  where  St.    Catherine's   Hall  Cambridge^ 

no  fpecial   vifitor    is   appointed,  4  Tom  Rep.  233.     Et  vide  Aaon* 

and  there  is  a  failure  of  heirs  of  12  Mod.  232* 
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The  Cafe  of  the  Conftables  of  limington. 

THEY  were  chofen  and  fworn  in  at  the  Icct ;  and  the  S«ffioni  cannoc 
feffions,  on  pretence  that  the  eleftion  was  not  made  ac-  ftabie^p.^mcd 
cording  to  the  particular  ufage  of  the  place,  made  an  order  to  ac  the  ielt. 
dtfcharge  the  appointment.     And  now  the  order  of  feffions  was 
qnafiiedy  for  at  common  law  they  had  nothing  to  do  W!th  the 
cledion  of  conftables,  and  the  13  W  14  Car.  2.  c.  X2,  gives  »t.^*^^JJ5^^^^ 
them  only  in  the  cafe  of  death  or  removal  within  the  year  ( i ).         *  ''^'***  * 


(l)  Fide  Rex  v.  Hrwfin,  12  .2  Hawk.  P.  C.  c.  10.  /  49,  50. 
Mod.  180.  Rmx  v.  Goudgtf  ptft.  /.  103.  I  Bac,  Ahr,  439.  ^Com. 
1213.    Rix  V.  Lone,  Fitxg,  192.     Dig,  Leeiy  (^ff.  6.)  694. 


Shaw  ver/l  "Weigh. 
Mich.  9  Geo.  rot«  io8. 

UPON  Not  guilty  in  ejectment  for  lands  in  the  county  of  xy,:viCeofh:ii3 
Fiifitf  on  a  trial  at  the  grand  feffions,  the  jury  find  this  and  hcrediu. 
fpccial  yerdia.  njcnw^to^^  and 

others   in  tail 

That  Thomas  Ravenfcrofi  being  fcifed  in  fee  of  the  premifles  and  in  tec,  it  a 
in  queftion,  by  his  will  dated  in  Augufi  16-]$,  devifed  the  fjmc  **,["**  j,"^^^*'  ^® 
to  his  wife  Dorothy  for  her  life,  and  for  her  better  fupport,  he  though  there  be 
alfo  devifed  her  500/.  to  be  raifed  by  fale  of  timber,  or  digijjing  not  the  words 
of  coal  5  and  after  her  dcccafe  he  devifed  the  premifles  to  three  ^"'^''  ^  ^^  .^ 
trultees  and  the  lurvivor  of  them,  in  trult  for  his  two  (liters  y^.  t>  iiie,  theo 
jttme  Lunsford  and  Dorothy  Evatt^  equally  between  them,  during  «<>  trustees  i.» 
their  naturallives,  without  committing  any  manner  of  wafte;  fiftcr/eaua'iJy, 
provided  that  whatever  part  of  the  500/.  (hould  be  paid  his  wife  during  cheit 
by  either  of  his  fillers,  the  fame  ihall  be  rcimburfed  to  them  by  "V""^  **''"' 
getting  of  coal  upon  the  premifles  only ;  and  if  either  of  his  mlti^g  waAc*, 
fitters  ihould  happen  to  die  leaving  iflue  or  iflucs  of  her  or  their  wichprovifothac 
bodies  lawfully  begotten,  then  in  truft  fox  fuch  iflue  or  iflucs  of  IJITJ^^^^^i^  t^^^^J 
the  mother's  fliare,  or  elfe  in  truft  for  the  furvivor  or  furvivors  cvrr  i>.irt  of  the 

500/.  they  ihall 
pay,  by  getting  coalt  off  the  premifTci,  **  »nd\f  tpher  of  hh  fifitrx  Jhouli  httfpen  to  tfif,  leading  'jjut  or 
*<  'fmu  *ftir  9r  tUtir  Mmv,  Lnvfuliy  htiottrn,  tben  in  trufi  f\.r  juch  ijfme  or  \fj]it%  oftbt  nMbtr*sfKit€\  cr  ilft 
"  m  trm/f  for  tb€  fur^mnr  wjmrx'fwrs  of  tbtm,  and  tbar  rffiffite  ifut  or  JJ/utit  and  \f\t  Jhyt-ld  ka^ptm 
**  tbgi  b^thf^sOMnlddu^abMit  Iff'ue  a:  afurtjatd^  and  their  ij/ite  or  iffun  to  die  wi'bcut  ij/Ue  cr  ijmtt 
<*  lawfuih  tt  be  Mgnttnt*  then  a  aevife  over  in  t^il  male.  The  fift  r»  take  an  ritate  toe  ii/e  ooly^ 
viiU  conang ent  remairiden to  their  chiMren,  3  Danv.  178.  8  Mod.  253.  33a.  Fore.  5S.  tijt^.  7« 
I  Sim.  B.  JL.  54*     l  Ei*  Ab.  184.  pi.  aS.    S.  C.  ^  i)ro.  P.  C.  469.    CiLcd  Aad.  339« 
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of  tlicm,  and  their  rcfpeftive  ifluc  cr  iflucs ;  and  if  it  fliould 
happen  that  botli  the  fifters  (hould  die  without  iflue  as  aforefaid, 
and  their  iflue  or  iflucs  to  die  without,  ifluc  or  iflucs  lawfully  to 
be  begotten)  then  in  trull  for  jfobn  Swiff  in  tail  male,  remain- 
der to  Ravenfcrcft  Gifford  (the  ItflTor  of  the  plain^ifi^)  and  the 
heirs  male  of  his  body,  with  feveral  rema'nders  over.  That  the 
devifor  died,  and  his  wife  entrcd,  and  enjoyed  fox  her  life ;  and 
on  her  deccafc  the  two  flfters  entred  and  were  pofleflfcd.  That 
Anne  (one  of  the  filters)  died  without  iflue,  and  Dorothy  Kvatt 
furvivcd  her,  and  9  Jprll  1688.  levied  a  fine,  and  fufFered. 
>i  recovery,  to  the  ufc  of  herfclf  in  fee.  That  John  Swift  died 
without  iflue  in  the  life  of  Dorothy  Evatty  who  is  fince  dead  alfo 
without  iflTue,  upon  whofc  death  Ravenf croft  Gifford  entrcd  and 
made  the  leafc  to  the  plain tifl,  who  entred  and  was  pofl^efl^ed  till 
cjefted  by  the  defendant :  fed  utrunty  tsfc.  Et  ft  pro  quer\  pro 
quer*'y  et  ft  pro  def^  pro  def\ 

Upon  this  fpecial  vcrdifl  judgment  was  given  in  the  court  of 
grand  feflions  for  the  defendant.  And  on  error  in  B.  R,  tlic 
general  errors  arc  alfigned. 

Before  they  entrcd  upon  the  main  point,  a  previous  quefliion 
was  ftirrcd  by  the  counfel  for  the  plaintifi^,  what  eftatc  the  truf?* 
tees  took  by  virtue  of  this  will :  and  they  contended,  that  thougK 
the  devifc  was  only  to  them  and  the  furvivcr  of  them,  without 
the  words  heirs  or  for  evcr^  yet  the  carving  out  fo  many  estates 
of  inheritance,  that  were  to  be  fervcd  out  of  the  truft,  (hews 
the  intent  of  the  devifor  to  give  them  an  eftatc  in  fee  ;  fince  no- 
thing elfe  could  be  fufficient  to  fatisfy  all  the  trufts.  And  3  Co. 
.  20.^.  Cro.  Eliz,  204.  2  Cro.  527.  6  6<7.  16.  Sa!k.  236. 
were  cited,  where  the  word  ejlate  carried  a  fee  ;  here  it  is  houfes^ 
lands y  tenements y  and  herediti\mcnts ,  Hoh,  2.  Mo.  873.  I  Fen. 
299.  2  Jon.  57.  2  Lev.  169.  But  this  point  was  not  con- 
tefted.by  the  defendant;  and  the  court  faid  it  mufl  certainly 
be  a  fee  in  them  ;  though  if  it  fliould  not,  the  will  would  have 
the  fame  eflc£t,  by  the  dtvifee's  taking  as  upon  an  immediate 
devifc. 

But  the  main  qucftion  arcfe  upon  the  dcvife  to  the  fiflers^ 
whether  they  vierc  ^cnanti.  for  \\\c  or  ttnnnts  in  tail ;  which  had  . 
this  confequcnVc,  that  if  ilicy  were;  but  tcnnnts  fur  life,  the  fine 
and  recovery  '7  Dorothy  the  furvivor  were  no  b;-r;  hut  if  they 
were  tenants  in  tail,  the  rcmaiiidvrr  uvcr  to  the  Icllor  of  the  plain- 
tiflP  was  barred. 

And  Reeve  fro  qtier'  srgufd,  that  under  this  ''vill  the  two  fiftera 
were  but  tenants  for  life,  with  contingent  lemaiiuicis  10  tficir 

ifl"u€ 
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ifiae  In  tail.  The  words  of  the  will  are'ftrong  for  this  purpofe ; 
he  derifes  it  to  them  two  equaUj  between  them  during  their  natural 
Bves  nuitbout  committing  any  manner  ofwafte^  which  (hews  his  in- 
tent, that  they  (hould  not  have  fuch  an  eftare  as  would  prote£^ 
them  in  committing  of  waftc.  So  is  that  other  claafe  by  which  [  800  ] 
tfe  fifters  arc  impowercd  to  reimburfe  themfclves  fo  much  of 
the  500  /.  as  they  (hall  pay,  by  getting  of  coals  on  the  pre- 
nufles  only ;  which  power  will  be  ufelefsj  if  it  be  conftrued  an 
eftate-tail* 

Here  arc  n6  exprefs  words  that  give  it  for  more  than  their 
lives,  and  it  is  indifputable,  that  in  a  deed  ic  would  be  an  eflate 
for  Ufe  only*  But  whether  it  ihall  be  carried  further  in  this 
cafe,  which  is  a  will,  mud  depend  upon  the  authorities  that  will 
be  dted  on  either  fide.  I  cxpe£k  to  hear  the  cafe  of  King  v.  3  Atk.  796. 
Mel/ing^  I  Fent,  2 1 4.  225.  cited  againft  me;  but  upon  that  I 
mud  obferve,  that  there  was  nol  this  ciaufe  of  being  punifhable  for 
wafte.  In  the  cafe  of  Bachhoufe  v.  Wells^  HiL  12  Ann.  in  B.  R.  Abr.  Ca.  Eq. 
the  devifc  was  for  and  during  the  term  of  his  natural  life  only^  ^^'^ 
without  impeachment  of  waile,  and  after  his  dcceafe  to  the  ifTue 
male  of  his  body :  and  it  was  refolved,  thdt  this  was  but  an 
eftate  for  life,  firft,  becaufe  of  the  word  only  that  was  added, 
and  in  the  next  place  on  account  of  the  ciaufe  of  being  dlf- 
punifliable  of  wafte,  which  the  court  faid  ouded  all  pretence  of 
an  eftate-tail,  and  was  much  (tronger  than  the  power  to  make  a 
jointare  in  King  v.  Me/iing,  for  that  was  of  fervice  even  after 
the  devife  was  conftrued  to  be  a  tail,  by  enabling  ihe  devifee  to 
make  a  jointure,  without  fufFcrlng  a  recovery. 

In  the  cafe  of  Loddingion  y.  Kime^  3  Lev.  432.  there  was  not 
Ae  word  only^  but  ^without  impeachment  of  wajle  was  in,  and  go- 
verned the  refolution  that  made  it  but  an  eitate  for  Tue. 

And  that  which  makes  this  conftruftion  the  more  reafonablc 
is,  that  the  remainders  over  to  S^///,  and  the  Icflbr  of  the  plain- 
dflf,  are  conceived  in  the  proper  terms  to  make  it  an  eftate-tall 
in  them.  It  is  to  John  Swift  and  the  heirs  male  of  his  body 
iawfally  begotten,  and  for  want  of  fuch  iffue  to  Raven fcroft 
Gifford  and  the  heirs  male  of  his  body,  with  remainders  over. 
Now  can  it  be  imagined,  that  the  devifor  did  not  intend  to  pafs 
difl^rent  interefts,  when  he  made  ufe  of  fuch  different  exprcf- 
jfions  ?  It  proves  in  my  apprehenfioh,  that  he  knew  what  words 
were  moft  proper  to  carry  an  eftate-tail,  and  that  where  he  did 
not  intend  to  pafs  a  tail,  he  has  not  ufed  them. 

The  WQxis  furvivor  or  furvivors  of  them  muft  relate  to  the  iiTue, 
and  not  to  tlie  fifters,  becaufe  he  makes  ufe  of  the  plural  number, 
and  there  can  be  no  jfurvivors  out  of  two  iiftcrau 
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He  made  another  point»  that  if  it  be  conflrued  an  eftate  tatt, 
yet  the  lefTor  of  the  plaintiiT  will  be  intitled  to  a  moiety  ;  becaufc 
jinne  Lunsford  was  tenant  in  common,  and  died  before  the  rc^ 
covery  fuffered  by  the  other  filler,  the  eonfequence  of  which  is* 
that  the  remainder  was  veiled  in  tlie  leii'or  as  to  a  moiety* 
5  Cb*  7.     8  Co.  ^5. 

Bootle  contra  argued,  that  it  was  an  edate-tail  in  the  fifters,. 
with  croffl  remainders  to  their  iffiies.  That  ijfue  in  a  will  is 
equivalent  to  heirs  of  the  body  will  not  I  believe  be  difputed.  It 
is  always  taken  to  be  uomen  coilecl'i*ouni^  and  in  this  fenfe  the 
word  exitus  is  ufed  in  the  ftatute  de  donis.  If  then  a  devife  to 
A.  and  his  iflue  is  as  (Irong  as  a  devife  to  him  and  the  heirs  of 
his  body,  let  us  fee  how  it  (lands  upon  the  words  of  this  wiiU 
Here  it  is  to  them  two  equally  to  be  divided,  ai  d  if  they  happen 
to  die  without  ifTue  the  remainder  over :  now  I  do  not  contend 
that  this  is  an  exprefs  devife  in  tail,  as  in  the  former  cafe  put  of 
a  devife  to  A.  and  the  heirs  of  his  body ;  but  it  will  be  fuHicient 
for  me,  if  it  be  fuch  a  devife  by  implication :  as  it  was  conflrueil 
in  the  cafe  of  King  v.  MelUvg^  which  was  a  devife  to  A.  for  life 
exprefsly,  and  after  his  deceafe  to  fuch  iflue  as  he  (hould  have 
of  the  body  of  his  fecond  wife,  (his  firft  then  being  alive)  and 
it  was  held  to  be  an  edate-tail  in  A.  What  differencr  is  there 
between  the  two  cafes?  this  only,  that  I  can  perceive  (and. 
which  makes  our  cafe  the  ftrongell)  that  in  that  cafe  the  words 
for  life  are  exprtfsly  mentioned,  but  in  our  cafe  they  are  not. 

In  the  cafe  of  the  Attorney  General  again  ft  button  and  Paman^ 
which  was  in  the  houfe  of  Peers,  ////.  7  Geo,  the  decree  indeed 
was  reverfed  as  to  another  point,  but  as  to  the  following  point 
they  agreed  with  the  court  below,  that  a  devife  to  A.  and  his 
firft  and  fecond  iffue  male,  without  going  any  farther,  was  an 
eftate-taih  So  in  the  cafe  of  Laugley  v.  Baldwin  in  C.  jB. 
19  May  1707.  upon  a  cafe  referred  from  my  Lord  Chancellor, 
the  devife  was  to  his  eldeft  fon  for  life  without  impeachment  of 
wafte,  and  after  his  deceafe  to  my  grandfon  for  life  without  im- 
peachment of  wafte,  and  with  a  power  to  make  a  jointure,  and 
after  his  deceafe  to  his  fiift  fon  and  the  heirs  male  of  his  body^ 
and  fo  as  far  as  a  fixth  fon  ;  and  if  my  faid  grandfon  dies  without 
iffkc  male,  then  he  devifcd  it  over :  and  the  queftion  was,  whe« 
ther  the  limitation  ftopping  at  a  iixth  fon,  and  not  gouig  on  to 
every  other  fon  and  fons,  and  there  being  the  claufe  as  to  wafte 
and  for  making  a  jointure,  it  (hould  be  an  eftate-tail  in  the 
grandfon  :  and  by  the  unanimous  opinion  of  the  court  of  C  jB, 
it  was  refolved  to  be  an  eftate- tail :  this  cafe  deftroys  all  the  ar- 
guments drawn  from  the  claufe  agaiiift  committing  wafte. 

TIic 
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The  cafe  of  Loddlngten  v.  Kime  was  adjudged  upon  the  ex-  \  ^''f^  *^3' 
prcfs  words,  "  to  Evcrs  Armin  for  his  life,  and  in  cafe  he  fliall  "^^ 
^  have  ifltie  male,  to  fuch  iffue  male  9nd  his  heirs  for  ever :" 
which  word  bis  rehted  to  the  iffue  male,  and  not  to  Evers 
Armin:  and  alfo  b^caufe  in  the  fame  will  he  afterwards  takes    r  3^2  1 
notice  of  that  iffue  male  as  the  perfon  to  nvhom  I  have  given  the 
inheritance:  there  the  words  (as  I  faid  before)  were  exprcfs  and 
good  fenfe,  but  here  liiey  are  nonfenfical,  if  they  die  ivUbout  iffue , 
and  the  iffue  dies  without  iffue. 

As  to  the  other  point,  by  which  Mn  JReeve  would  intitle  the 
leflbr  to  a  moiety;  he  cited  Raym.  452.  Sir  T.  Jones  172.  that 
diefe  being  crofs  remainders  (1),  and  one  dying  without  iffue, 
the  fine  and  recovery  by  the  other  would  be  a  bar  for  the 
whole. 

Pratt  Chief  Juflice,  I  fay  nothing  at  prefent  to  be  bound  by, 
but  as  thus  advifed  I  think  it  a  ftrong  point  that  this  is  an  eflate* 
tail  in  the  fiflers.  I  cannot  allow  this  to  be  a  contingent  re« 
mainder,  it  is  only  a  defcription  when  the  iffue  (hall  take  ;  and 
certainly  a  devife  to  one  and  his  iffue,  b  the  fame  as  i£  it  had 
been  to  him  and  the  heirs  of  his  body.  In  Loddington  v.  Kime 
it  was  but  a  defignatio  perfona.  And  as  to  the  other  cafes  cited 
6y  Mr.  Bootte,  I  think  them  cxa£Uy  the  fame  with  the  prefent 
cafe. 

Powjs  Juflice  accord^  that  it  was  an  eftate-tail. 

Fortefnu  Juflice,  My  prefent  opinion  is,  that  this  is  an  eftate- 
taiL  iffue  is  the  mofl  ezpreflive  word  tliac  could  be  ufed,  be- 
caafe  it  extends  in  infinitum,  Lcddingtcn  v.  JCime  does  not  come 
vp  to  this,  for  his  heirs  was  confined  to  the  firft  iffue,  and  was 
exa^y  the  fame  with  heir  male  in  Archer^t  cafe.  The  cafe  of 
King  V.  Melling  was  adjudged  to  be  a  tail,  becaufe  the  word  iffue 
did  not  make  a  defignatio  ptrpn^t^  which  is  in  this  cafe. 

Xtf^iiw/rJ  Juflice,  Ceruinly  the  adding  any  clnufe  relating  to 
wafte  can  never  alter  the  operation  of  law,  and  fo  faid  my  Lord 
Chief  Juflice  Hale  in  that  cafe  of  King  v.  Mdling.  Iffue  may 
in  fome  cafes  be  a  defignatio  perfon^^  but  I  fee  nothing  in  this 
afe  to  make  it  fo.  The  ufmg  the  plural  number,  furvivors,  is  . 
the  only  word  that  looks  that  way :  if  you  xf^Scx  it  to  the  two 
filers,  it  will  fignify  notliing  ;  but  it  flicks  with  me,  tlut  it  is  not 


(1)  ride  Cornier  r.  Hill,  fOj7.  969.     Brown  v.  ff'iUams,  'fsj.  996. 
^  applica- 


•oly. 
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sipplicable  to  the  cafe  of  two  fiftdra  only.     Per  curiam^  uherius 
concilium. 

Accoi^ing  to  Pafch.  1 1  Gi9.  it  WAS  argued  i,  fecofid  time :  when  Reynolds 
F*  I?^l^  a  J*^'^^^  inclined  it  but  an  eilatc  for  life  5  fo  it  ftood  upori  a  curia 
iJj2d4  timS!  advifare  vult  till  this  term  3  when^ 

"Wbifi  words  in  Raymond  Cluef  Juftice  deliyered  the  refolution  of  the  court. 
awUl  create  an  The  term  in  the  declaration  being  expired,  it  may  be  thought 
"  ^Ibrlifc  unneceflary  to  deliver  our  opinions :  but  as  there  was  judgn|ent 
T  tO%  ]  ^S^^"^  ^^  plaintiff  below  to  pay  cofts,  and  as  if  that  judgment 
^  is  erroneous  he  will  be  intitled  to  damages ;  he  has  a  ri^ht  to  be 
relieved  in  thcfe  inllances,  though  as  to  recovering  tne  poflef- 
Hon  he  is  too  bte«  And  we  are  all  of  opinion,  that  the  judg? 
ment  given  below  is  erroneous^  and  ought  to  be  reverfed. 

The  firft  queftion  that  was  made  was,  what  eftate  the  trufteet 
took  by  tnis  will,  it  being  only  a  devife  to  them  and  the  furvi-> 
vor  of  them,  without  the  words  heirs^  or  for  ever.  Now  as  t6 
this  we  all  think'it  muft  be  conftrued  a  devife  in  fee,  becaufe 
otherwife  it  can  never  ferve  all  the  truft  edates  which  are  carved 
out  of  it  \  and  whoever  reads  the  will,  cannot  but  be  fatisfied 
that  it  was  his  intent  it  (hould  be  fo:  it  is  therefore  a. devife  In 
fee  by  implication  (2) ;  or  if  it  was  not,  it  would  come  to  the 
fame  thing  in  this  cafe,  becaufe  the  dcvifees  for  whom  they  are 
in  truft  would  take  by  way  of  immediate  devife.  i  RolL  Abr* 
611.  K,  12. 

The  next  and  principal  queftion  was,  what  eftate  the  two 
fifters  took,  whether  an  eftate  tail,  or  for  life  only.  If  it  was 
in  tail,  then  the  judgment  below  was  right,  and  the  fine  a  bar ; 
if  it  was  only  for  life,  then  the  fine  will  be  no  bar,  and  the 
juilgmeiit  wrong  by  which  it  is  fet  up  as  fuclu 

And  we  arc  all  of  opinion,  that  the  fifters  took  an  eftate  for 
life  only,  with  contingent  remainders  to  their  childien  •,  and  this 
both  from  the  words  and  intent  of  the  will.  As  to  the  words : 
it  is  to  them  during  their  natural  lives,  without  committing  any 
manner  of  wafte,  and  thefe  are  the  ftrongeft  M^ords  that  can  be 
ufed  in  a  will  for  that  purpofe.  As  to  the  intent :  i.  The  pre- 
cedent devife  to  his  wit'e  is  in  the  fame  words,  and  it  is  plain 
and  manifeft  he  intended  (he  fliould  have  it  but  for  life.    2.  The 


(2>  yih  Bp^Jhniv  v.  Spt'Ttcer,  Tall?,  145.  Cilfon  v,  Loni  Mont- 
1  k'ex.  1^4.  1  Jtk,  y,6.  S.  C.  foit,  \  ><z.  491.  Oa/isv.CoJk, 
Chap/nan     v.    Filijjtt^     C^f.    Ump,     3  Burr,  I0t6, 

provifo 
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provifo  for  ralfing  the  500/.  is  a  ftrong  argument  he  meant  they 
ihould  take  only  for  lite ;  for  if  it  was  in  tail,  they  might  fell 
timber,  or  dig  what  coals  they  pleafed ;  and  it  is  obfervable, 
that  he  has  given  the  two  fitters  Icfs  power  in  that  refpeft,  than 
he  gave  his  wife }  for  the  wife  could  raife  the  money  by  fale  of. 
timber  or  digging  of  coal,  but  the  fiftcrs  are  to  raife  it  by  getting 
of  coal  only.     3.  It  is  very  obfcrvable,  that  the  iffue  of  Jic  two 
fifters  have  not  this  power  given  them ;  which  (hew^  he  knew, 
the  general  power  they  would  have^  as  tenants  in  tail  did  not 
need  to  have  fuch  a  claufe  added  for  them.     4.  The  claufe  by 
which  he  reftrains  his  fillers  from  committing  waile  is  an  evi- 
dence of  his  intent  to  give  it  but  for  life.     c.  The  words  and  if 
either  vf  m^jljiers  happen  io  die  leaxing  ijjue^  then  in  truj}  for  Juch 
iffue^  do  not  make  tjjiie  a  word  of  limitation,  but  only  a  defgnatio 
perfoputj  he  intended  (hould  take  after  hb  fiilcrs.     The  word 
ijhe  has  not  one  determinate  fenfe,  in  which  it  is  to  be  taken  in 
•  all  cafes,  no  not  in  common  law  conveyance,  and  much  lefs  in      r  304  1 
a  will,  where  the  intent  of  the  party  is  chiefly  to  be  regarded. 
If  a  man  mak^s  a  feoffment  to  A.  and  his  ifiue  male,  this  is  not 
an  eftate  tail  in  the  feoffee,  for  want  of  the  word  A«V/.     i  RclL 
Abr.  S37.  R.  I.     Where  ifiue  is  a  word  of  limitation,  it  is  w- 
men  ctdleSivumy  but  where  it  is  a  deftgnat'io perfjna^  or  a  word  of 
piirchafe,  it  is  not.     And  though  Levinz  in  his  report  of  the 
cafe  oi  Loddingion  v.  JtiW,  (3  Lev.  435.)  (a)  takes  notice  that  (^i]  i  Salk.ai4, 
no  judgment  was  given,  but  the  parties  accommodated  the  mat-  '  E<l-  Ab.  181. 
tcr,  yet  he  is  miftakcn  in  that,  for  Fa/ch,  9  JV.  3.  it  was  ar-  *='*3«s.c. 
gued  feriatim  by  the  court,  and  the  point  determined  that  Evefs 
Armitty  took  but  for  life  (b) ;  and  the  determination  in  Chan^  (;)  vide  \  u« 
eery  and  the  Uoufc  of  Lords  were  both  conformable  to  tliat  K^ym.  203. 
judgment.  3  wiif.  240. 

The  cafe  of  Eachhoiife  v.  Wells^  [c)   which  was  cited  at  the  i^^ ,  ^n  xb. 
bar,  and  is  entered  Trin.  1 1  Ann.  rot.  aao.  is  likewifc  a  Itrong  184. 
cafe  In  point :  for  there  the  court  relied  very  mucli  upon  the  q^^^'  *|'* 
claufe  about  impeachment  of  wafte,  to  (liew  tlie  intent  of  the  20.  n^  '  '^ 
dcvifor  to  pafs  only  an  eftate  for  life,  and  to  make  the  word  ijhe  J^rt-  »3J-  *•  C* 
a  diftgnatio  perfon^y  and  not  a  word  of  limitation  (3]. 

6.  The 


())  The  word  i/Tue  in  a  will  is  chafe  or  oflimrration  as  will  beft 

geoerally  and  properly  a  word  of  efFeduace  the  intenc  of  the  tefta- 

hmication.     Per  Lord  Hatd-jc'tcke  tor.      Upon  this   ground   it   has 

C.  in  BazJbaw  v.  Spencei,  I  Fez.  been  held  to  operate  as  a  word  of 

I  >  I.       Per   Gould  J.    in    Roe    v,  limitation  in  Roe  V.  Ge-w,  ^  Ifl//.  ■ 

Crg^,  2  ^^/y!  324.     GooJt'ttJey.  322.       Klrg   v.    Burchall,    A*hb, 

Oiway,    2    IVilf,   6.      But   it   is  3/9.     j^^ermf^ep.   296.  n.     Dog 

Vikca  cither  as  a  word  of  pur-  v.  Colli/,  ib.  294.    Dint  v.  Puclevt 

5  Term 
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6.  The  woTd&furvivor  or  furvi^iots  ofthem^  if  they  are  of  any 
ttfcy  mud  refer  to  the  iflue,  and  not  to  the  two  fiftersi  out  of 
which  there  can  be  no  furvivors ;  and  fince  they  miy  confidently 
with  the  other  words  of  the  will  be  appUedr  to  the  iffue,  wc 
think  they  are  too  material  to  be  reje£ted,  and  rcjeded  they  mud 
be,  unlets  they  are  fo  applied^  The  word  iffue  may  have  a  dif- 
ferent condrudion,  even  in  ^he  fame  will  (4) :  a  devife  to  A* 
and  his  iflue  will  make  it  a  wprd  of  Umitation ;  but  if  it  be  to  A. 
for  life,  and  after  to  his  iflue,  and  the  iflue  or  heirs  of  the  body 
of  fuch  iflTuc  J  in  the  firft  pa)rt  it  will  be  deftgnatio  perfona^  and 
in  the  fecond  a  word  of  limitation :  and  that  was  the  opinion  of 
the  court  in  both  the  cafes  of  Loddington  v.  Kime  and  Backhoufe 
▼•  Wellsy  where  they  did  not  intirely  found  their  judgment  upon 
the  word  oftly.  In  i  Vent.  232.  the  words  of  limitation  being 
grafted  upon  the  word  I^eir^  was  conftrued  to  make  the  firft 
only  a  dejignatw  perfona^  and  fo  was  the  cafe  there  mentioned  of 
Clark  Y.  Dajt  but  the  true  name  is  Cheat  v.  Day^  Crom  Eltz. 
313.  Ow.  148.  Mo.  593*  I  Roll.  832.  And  though  no 
'^Kdethe4thed.  judgment  IS  ent/ered  on  the  roll,  yet  Moore  fays,  the  opinion  of 
J^dLTiI.  ^^^  court  was  given ;  and  Hale  cites  it  as  fuch  in  tlie  cafe  of 
King  V.  Mellingm 

And  as  to  that  cafe  of  King  v.  Melling^  it  appears  to  have 
been  ruled  with  great  dilEculty,  and  Hale  himfelf  was  of  two 
opinions  about  it:  as  it  is,  it  mud  now  be  taken  for  law^ 
though  we  will  not  go  an  inch  fuither,  bccaufe  it  is  manifeft, 
i  r  805  J  that  by  fuch  condru6lions  people  are  let  in  to  cut  ofl^  intails  con- 
trary to  the  intent  of  the  devifor.  And  there  is  this  difl^erencc 
between  that  cafe  and  this,  that  there  was  no  limitation  over  to 
the  iflue  or  heirs  of  the  body  of  the  iflue,  as  here ;  fo  that  our 
judgment  will  not  contradi^  the  cafe  of  King  v.  MelUng. 

And  as  to  the  cafes  of  Langley  v.  Baldwin  and  Sutton  v.  Pet» 
man,  cited  by  Mr.  Bootle^  they  do  not  come  up  to  this }  for  there 


5  Ttrm   Rep.   299.     It  has  bfcn  242.     yidethe  EJayon  Cont,Rem. 

taken  as  a  word  of  purchafe^  not  166.  etfeq-  /^.  233. 

only  in  Loddhgton  v.  Kime,  and  (4)  So  different  conftrodliont 

Backhoufe  v.    Wtlh,    here  cited,  may  be  put  upon  the  lame  words 

BttC   in   Lord    Glenorcljy  v.    Bof^  in  a  devife,  where  they  are  appli- 

^ille,  Caf,  temp.  Talh,  3.     Meure  cable  to  different  fubje^h.     Forth 

V.  Meurey  2  Atk.  265.     Afhton  v.  v.    Chapman^     I    /*.    Wms,  667. 

Afiftom^     I    A?ss.    149.   which    are  Harris  v.  E'fhop  rf  Londem,    2  P. 

cafes  ©f  "executory  irufts  created  H^ms,  663.     Sheffield  v.  Lord  Or* 

by  will,  and  alfo  Doeexdem.  Bar*  rer^,  3  Jth.  388.     Earl  of  Stajird 

nard  ei  al\  v.  Reafw,     3    ii^ilf.  v.  Bucklry,   2  Fef  ibO, 

a  it 
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It  was  conftrucd  an  cftatc  tail  by  implication  upon  the  apparent 
intent  that  (5)  the  devifee's  family  fhould  have  it  fo  long  as  there 
was  any  ifluet  though  a  limited  number  of  fons  were  only  men* 
tioned  ia  the  will.  And  as  to  the  word  on!yy  in  the  cafe  of 
Bacihouft  T.  Wells^  we  think  the  intent  of  the  devifor  is  as  ftrong« 
as  if  the  fame  word  had  been  in  this  will^  and  tlierefore  that  caSc 
u  ao  authority  in  point. 

So  that  upon  the  whole  we"  are  of  opinion,  that  the  two  fiften 
took  only  an  eftate  for  life ;  the  confequence  of  which  is,  that 
the  fine  and  recovery^  though  they  were  a  forfeiture  of  the  eilate 
for  life,  could  not  bar  the  remainder  to  the  leflbr  of  the  plaintifl> 
againft  whom  judgment  was  given  below,  which  we  think  ought 
to  be  fcrerfedy  and  judgment  given  for  the  plaintiff  to  recover 
damages,  but  not  the  poiTeflion. 

Afterwards  this  caufc  went  up  to  the  Houfe  of  Lords,  on  a 
writ  of  error  brought  by  William  Sparrow  and  others,  and  was 
argued  by  Mr.  Attorney  General  and  Mr.  BootU  to  make  it  an 
eftate  tail,  and  by  Mr.  FoTutlerley  and  Mr.  Strange  to  make  it  but 
an  eftate  for  life.     And  all  tlie  Judges  being  ordered  to  attend, 
took  time  to  confider  of  it.     And  at  another  day  nine  were  of 
opinion  that  it  was  but  an  eftate  for  life,  viz..  Raymond^  Pricey  S«e  the  aifs* 
Page^  Reynolds^  Hale^  Carter^  Denton^  Probyn  SLnd  Cotnyns -y  and  "*^ennDa«. 
Efre^  Pengelly,  and  Forlefcta  held  it  an  eftate  tail.     And  many  ProcinFiufi^ 
Lords  who  were  of  opinion  to  affirm  being  gone  away,  the  judg-  an^«f  Mr.  j. 
mcnt.of  5.  R.  was  late  at  night  reverfed,  upon  a  divifion  of  ten  ^^^cmSsi. 
Lords  againft  feven  (6). 


(5)  FiJc  Jhrwfi^ut  v.    Peake,  dated  in    Fart.  Rep.  p.  90.  that 
smte  15.  «.  the  judgment  in  B,  R.  was  re« 

(6)  If  the  fa£l  can  be  confider.  vcrfed  ncmiut  eotUradicentt. 
•d  ai  of  any  imponaace,   ic  is 
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2  Georgii  2  Regis.     In  B.  R. 
Sir  Robert  Raymond,  Knt,  Lord  Chief  Jufiice, 

m 

Sir  Francis  Page,  Knt.  -. 

James  Reynolds,  E/q;  ^JuJIices. 

Sir  Edmund  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 

■  ■  -  ■     -  -  -  -  ■  -» 

Mattlicws  verf.  Sy^xcct. 

In  alTumpnt  the  ^"T^  H  E  phlntifF  declared  in  ajfumpfit  upon  a  promife  made 
day  is  not  mate-  J|[  26  March  12  Gco.  I,  Thc  defendant  pleaded,  that  after 
piaindff  ir^y  al-  ^^^  promifc,  and  before  the  bill  filed,  viz.  z  /fpr:/^  he  tendered 
icgt  a  different  the  money.  The  plaintiff  replied,  that  after  n^  kiig  the  pro- 
oneinhi.  rcpU-  xmhy  fcilicet  12  February,  he  filed  his  bill,  (Tf.  Dtm*  Inde^  and 
Fort.  375.  Reeve  pro  defendente  objefted,  that  by  the  plaintiff's  own  Ihewing 

1  Barn.  B.  R.  he  has  brought  his  aftion  before  the  caufe  of  aftion  accrued  ; 
i'roH*  Abf '  ^^^  ^^^  promife  he  declares  on  is  26  March^  and  his  bill  va$ 
79a.  pi.  14*       filed  12  Ftirttary  before. 

Cro.  Car.  575. 

ro.jAc.  ^.  Sid prr  curiam^  As  the  plaintiff  would  not  in  evidence  hare 

been  confined  to  the  day  in  his  dtclaraiion,  there  isnojenfon  he 
fhould  be  more  confined  in  plending.  Indeed  if  this  was  a  note, 
the  day  would  be  material,  and  an  effentii^l  part  of  the  agree* 
nieiit,  from  which  he  could  not  vary  5  but  in  the  cafp  of  a  com« 
mon  ojjinupfit^  the  dJiy  is  alleged  only  for  form,  and  therefore 
tlic  defendant  cannot  con  line  thc  plaintiff  to  the  day  alleged  in 

icMoJ.-ii.  the  dcclaialion  :  and  uprn  this  diltinftion  the  czk^  ol  Stafford 
V.  Fvrrery  Pnfrb.  I  Geo.  i .  ai^.d  Ccle  v.   Hawkins,  HiL  3  G0.  Ir 

Anie2i.  wcic  adju<igcd.     Thc  pl.iiniLff  had  judgment. 
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La4y  Falconbrldge  verf.  Foneft* 

IN  an  zStlon.of/canda/um  magnatum  the  co.urt  refufeJ  to  change  r«mr«  not  to  b« 
the  venue  from  Middleftx  to  Chejiery  becaufc  it  was  to  fend  it  ^^^^  j|2J!^^ 
into  a  county  paktine^  and  there  was  no  inftance  of  doing  it  in  nor  in  ftmid*^^ 
Aich  an  a£lion  (i).     L.  Rcym.  I4i8«  ^*- 

: ; 6o.6S.S.a 

ML  \%%%* 

(1)  According  to  the  report  in  t  LJ.  Raym.  1418.  that  the  court 

I    Bmnutrd.   68.   the  court    dif-  can  fend  the  record  down  by  mic- 

diarged  the  rule,  principally  upon  tins  us,  ^c.  is  doubted  by  Buller  J. 

fhfi  grooDMi.     Vide  Duke  if  Nvr*  in   Rex  y.  Anery,    i    Term  Rep. 

/M  ▼•  AUertmt,    SaU.  668.     1  368.     But  the  cafes  of  Markbam 

Lev.   56.       Carth,   400.    S.  C.  y.  Nvrion,  and  Gowlamd  v.  FaUk^ 

iMed^  Griffim  ▼•  BmcJ^fy,     Barnes  ner^    cited    I    ffllf.  422.  accord 

482.     Gilb.  C  P.  90.  ace.  Wiih  with  the  cafe  in  fsd,  Rsym.  and 

refped  to  the  courts  changing  the  contradi^  the  prefent.     ^idi  Jsu* 

▼en  ue  in  to  a  county  palatine,  the  dd  s.  Gnuynne,  p^.  ii'^o. 
reaibo  given  in  Gpdfjey  v..Pbilpoty 


Wright  verf.  Panning. 

^H£  writ  of  error  was  returnable  before  any  ji|dgment  Whatwritofcr* 
given ;  and  on  confideration  it  was  held  to  be  fuch  a  fault,  "J"nttt»n«n4- 
as  b  not  amendable  by  tlie  ftatute  5  Geo.  i.  c.  13.  (i)  L.  Rtym.  i53x. 

1  Barn.  B.  R. 
■  61.  65.  S.  C 

(l)  Fide  Rjjiifdez  v.  Randtdph^  pojt.  834. 


Muttit  verf.  Denny. 

N  ejedmen^  againft  two  defendants,  it  was  faid  that  they  m-  A«e»diiif  nt. 
X  travity  expulit  et  amovU.      And  after  vcrdift  pro  quer\   I  '  ®^*  J-^- 
Dio?ed  in  arrcft  of  judgment,  and  the  court  held  it  to  be  ill.  But  li'ic'^/iM^a 
at  another  day  they  ordered  it  to  be  amended,  though  there  was  tnunoteto  i4 
nothing  to  amend  by,  on  the  autliority  of  Cro*  Jac.  306.     Salk.  ^ 
48.  and  then  the  plaintiiFhad  judgment  (i)« 


I 


(1)    Fide  Dee  v.  Pilkington  et  al\  4  Burr.  2447.    Gates  v.  Sbep- 
btird,  peft.  1272.  and  the  note. 
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^^  «»*•  Hcnriqucs  vfrf.  The  Dutch  Wcft-India  Company. 

T?  RROR  of  the  award  of  execution  in  C  B.  in  a  /cire 
•JLlr^'^ofartor.  11/  >^'''i  ^g**"'*  l^^**-  The  p/acUa  is  of  £^rr  term  i  i  Grt7. 
fiey  any  time  with  an  alias  prout  patet  of  Hil.  before.  The  fcire  facias  is  ic- 
fn^t nte^Mi  turnable  in  oHabis purificationis^  at  which  day  the  plaintiffs  and 
No  damart'fer  defendant  both  appear  by  attorney,  and  imparl  to  Eajler  term, 
delay  of'execu-  And  after  nul  tiel  record  pleaded,  there  is  judgment  qu$d  qun^ 

Siel'^n^^*-^^^'^*'^'  ^'^^^^^*  *"^  ^^^^  '^^^^  execution  for  the  debt  and 

/^rLr^ainit      6'»  ^^^*  f^r  damages  and  cofts  they  have  fuftained  by  the  delay 

kail  (2).  of  execution.     Upon  error  the  want  of  warrants  of  attorney  it 

L.  Ra)in-  153a.  ^ffigncd,  a;id  a  certiorari  returned,  that  there  are  none  either  of 

Eafler  or  Hilary  term  1 1  Geo.     And  then  the  company  come  in 

and  allege  diminution,  and  bring  up  warrants  of  Eafler  term^ 

the  term  in  the  placita^  and  plead  in  nullo  e/l  erratum. 

[  808  ]  Straffge  pro  qucr*  in  errore  oh]c€tcd^  that  as  the  fcire /ados  is 
returnable  in  Hilary  term  ,and  then  the  entry  goes  on,  r/  tnoJo 
hie  ad  bum  diem  'ueniunt  the  parties  by  their  attornies,  a  fubfe^ 
quent  warrant  in  Eafter  term  after  will  not  warrant  their  ap- 
pearance in  Hilary  term  before.  And  the  a£l  for  amendment  of 
the  law  requires  the  warrant  of  attorney  for  the  plaintiff  to  be 
cntred  of  the  term  he  declares,  which  in  this  cafe  is  Hilary  term. 

2.  The  judgment  is  for  6/.  lo/.  for  damages  and  cofts  which 
die  plaintiffs  fudained  by  the  delay  of  execution ;  now  at  com- 
mon  law  there  were  no  cofts  in  %  fcire  facias  ^  and  the  8  (^  9  W. 

3.  r.  ID.  which  gives  cofts  on  z  fcire  facias  ^  mentions  only  cofts 
of  fuit,  but  damages  for  dejay  of  execution  are  given  only  on 
writs  of  error  by  3  H.j.c.  10.  and  the  entry  on  writs  of  error 
is  in  this  manner,  but  never  in  fcire  facias. 

The  court  upon  this  ftate  of  the  objeAions  were  ftrongly  of 
opinion  with  them  both.  But  another  day  Reeve  pro  def  in  er^ 
rore  as  to  the  ftrft  obje£lion  cited  Npke  v.  Caldecotty  Trin  8  Geo. 
ante  526.  where  it  was  held  to  be  good,  if  there  was  a  warrant 
of  attorney  at  any  time  pendente  lite\  and  there  it  was  of  a  term 
fubfequent  to  the  placita :  whereas  here  it  is  of  the  term  in  the 
placita.  And  upon  the  authority  of  that  cafe  the  court  over- 
ruled the  firft  objedion. 


(0  yidi  Noke  V.  Cahhcot^  ante         (2)  S.  P.  Fanfb^mi  v.  Morrifim^ 
526.     Brook  .y.   Manning,  Fitzg.     I  Salk.  loZ.    6  Af#</.  15 7.  S.  C. 


191.    I  mif.  39.    Dykes.  Sweet* 
ingt  ib.  183.  S.  ?• 


And 
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And  as  to  the  fecond  it  was  not  attempted  to  be  fupportcd :  Where  the  judg. 
but  what  was  contended  for  was,  that  the  judgment  for  damages  ^gcsUdiftina, 
is  a  diftindl  judgment,  and  comes   in  with  a  conftderatutn  /;/?  it  may  fce  rc- 
ftiam  \  and  therefore  according  to  the  cafe  of  Green  v.  Waller^  ^^^^"^1*"  P^» 
Trin.  2  Ann.  and  Beilew  v,  Aylmer^  Trin.  5  Geo.    I.  the  court  ^jJlo  (,)*[   ^ 
held,  that  it  might  be  reverfed  as  to  the  6/.  ioj.  damages,  and  Lill.  £nc  isj. 
affirmed  as  to  the  reft.     And  the  judgment  was  pronounced  ac-  ^^^  ***• 
cording]  y. 

N,  B.  23  April  1 730,  on  error  in  Parliament  the  judgment  of 
jB.  R.  was  affirmed,  and  loo/.  cods  given. 


(i)  Bellrj)  y.  Aylmefy  ante  iSg,  given,    the  judgment  cannot  be 

KeMt  V.  Keu/y  pcfl.  973.  and  the  reverCed  as  to    them   alone,    but 

cafes  cited.     But  where  colls  are  mull  in  toto.     Lampen  v.  Hatch ^ 

merely  acccffory  to  the  principal  pofi,  934.      Rcui  v.  Etberifigton,  z 

judgment,  if  ihey  are  erroneoufly  Ld.  Rajm,  870.    Salk.  31Z.  S.  C. 


Cafe  of  the  Bailiffs  of  Bridgcnorth. 

A   Mandamus  was  direfted  to  the  two  bailiffs;  one  of  which  Where  a  writ  11 
was  for  obeying  the  writ,  and  the  other  would  not,  nor  ^'^rcatd  to  two, 
job  in  a  return.     And  the  court  granted  an  attachment  againft  a^uchmcnc***  *" 
both,    for  they   faid  it  would   be  endlefs  to  try  in  all  cafes  againft  both, 
which  was  in  the  right,  and  it  would  be  always  ufed  for  a  handle  ^o"S*»  one  is 
of  delay.  -dytoob.,. 

1  Bam.  B.  R. 

_—  — ^ 53.  S.C. 

(i)    Sec    the    fame    principle  tries  0/ freemen,  per  Lord  MansfiM 

laid  down  in  tiic  cafe  of  a  penal  C.   J.    ScbuUam  v.    Bunnis^  Cowp, 

adion   upon  3  Gt^.  3.  r.   15. /<t  197.     Et 'vide  Rex  \,  Rye,  z  Burr, 

mi  producing  bookt  containing  the  en-  798. 


Maylin  et  al'  verf.  Eyloc. 
At  Guildhall  coram  Raymond  C.  J.  p  g^     -i 

ON  28  November^  Ha // rode  out  of  town,  and  returned  in  what  an  aa  of 
the  evening,  before  which  a  bailiff  had  been  at  }/:<  (hop  to  bankxuptcy. 
arrcft  him :  the  next  morning  he  fent  for  the  baii!fl^  .^nd  told 
him  he  went  out  in  order  to  get  the  term  of  the  plaintiff,  and 
now  the  return  of  the  writ  was  out,  if  they  would  take  out  a 
new  writ  he  would  give  bail,  which  was  done  accordingly.  And 
this  was  held  to  be  an  aft  of  bankruptcy  within  i  Jac,  i.  r.  15, 
which  fpeaka  of  departing  from  hii  houfe  ivith  intent^  and  whereby 
Vol.  U.  L  hit 
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its  creditors  may  he  defeated  or  delayed  from  recovering  their  jujl 
debts  ( I ).     Strange  pro  def^m 

(1)  Dickivfiuy  affigncc,  ^c.  ▼.  Foord,  Banns  160.  Cdkat  v.  Free- 
wum,  2  Term  Rep,  59. 

Bottomlcy  verf  Harrlfon. 

Whitifufficicnt  TT^  R  R  O  R  of  a  judgment  by  default  in  C\  B.  in  an  a6lIon  of 

cmainty  in         J»^   trover  for  feveral  parcels  of  j^oods.     And  5/;7/;/^^objedtd, 

L.  Rtym.  1519.  that  the  damages  were  intire,  and  as  to  one  parcel  of  the  goods 

iBarn.  B.  R.      it  was  too  gi'neral,  the  words  hc'Wig  una  parcel/a  feg^rit/m^  invo^ 

47»5o-^S'S-C.  lucrorum  et  fun'ium^  Anglice  pachcloiks^  rappers  and  cords  \  fo  that 

there  is  not  only  the  obje£tion  to  tlie  v/on\  parceJ/a,  which  has 

been  held  ill  5  but  there  is  llkewirc  ;^n  iiiccrtainty  as  to  what  that 

parcel  confills  of.      Trin.   i   Cro.  1.   KcwpJIcr  \.  Nflfon^  pro  pnr^ 

cella  lintci^  Anghce  childbed  lin:n^    and  pnrcclla  prpyri^    Anglic c 

'zuritingj,  was   l;cl<l  ill  in   replevin,      2  Shonv.  433.     Trover  de 

feptem  pnrcellis  piinni  lifitciy  icn  '^cvtc\7{\,     2  Lev,  ig^.     The  word 

parcel  Hkewifc  held  ill  in  trcf-MN,  Trin,  Uovcrpro  divtrfts  merci* 

tnoniis^  Anglice  earthen  ware^  held  ill. 

Lee  centra.  ParciU.i  m  this  c.;fc  fignihesa  bundle  ;  and  though 
fonncrly  thcfe  exceptions  have  prevailed,  yet  of  late  years  more 
genera)  cxprefiions  h.ive  been  allowed.     Pisia  was  formerly  held 

Ante73l.  '^U  ^^^  Y^^  ^^^-  '?  ^'*"*  ^^d/ey  v.  R:/:l^t\  trover  for  a  piece  of 

tepee  was  held  well  enough.  Li  1  Lev,  303.  njfuinpfit pro  qundam 
par  cella  was  held  ^'ood,  and  it  is  tlicrc  faid  it  would  be  the  fame  in 

Salk.  6^4.  trovei.     Harfrd  v.  fones^  1 2  /^.  3.  trover  tv^r  72  ounces  of  cIovcj  , 

mace,  and  nutmegs;  and  adjucij^cd  to  be  AilIiciLnt,  though  the 
particular  quantities  of  eiich  were  not  fpccificd.     Muh,  2  Ann, 

L.  RayiD.991.  ^^•^^'f^'-"  ^'«  Barnard.  Trover  for  fv)  nuny  fare:! : is ^  Angiue 
bundles  of  fax,  and  upon  motion  in  arrcil  of  judt^mciu  it  wat^ 
adjudged  for  the  plaintil}. 

r  8r      1  Sirange  replied.  As  to  tlic  v^fc  in  rjfimuftt^  there  was  alwavs 

••  J       a  greater  latitude  allowed  ;  and  will  any  man  fay  th.it  trover  //  9 

diverfis  vurcinr^uVi^^  without  fpccifyin- them,  Mill  lie?  and  vet 
it  is  every  clay's  experience  to  drtjare  lb  in  ajjumpjit,  Ijefid'esy 
the  cafe  i  cite<l  out  of  2  Lev,  is  Vubfequfiit  in  time,  and  there- 
fore dellroys  the  authority  of  that  taic,  if  it  had  bvcn  applicable 


S'a<r  0 1 


I  Ld.Raym.  133.  191.  58?.     A'itcn  u^on  ibe  C.ft  upon  Tfver^ 
^'  f'<id'  ^27.      1  ^-W;,  D,^.     (O.  5.)  317. 
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to  this :  and  as  to  the  cafe  of  the  piece  of  tipee^  that  is  a  certain 
known  quantity  to  people  who  deal  in  that  commodity. 

Et  per  curiam^  We  arc  not  fo  ftri£l  now  as  formerly:  a 
ibck  of  hay,  a  library  of  books,  which  are  an  integer ^  have  been 
held  well :  this  may  be  taken  to  be  a  bundle,  and  the  plaintiff 
has  particubrifed  all  the  feveral  forts  of  goods  of  which  it  con- 
iifledJn  2  Su/«  175*  there  is  %  cafe  cited  of  three  packs  of  linen 
cloth  and  other  goods,  and  held  certain  enough ;  which  is  more 
general  than  this  cafe :  and  the  cafe  cited  of  the  feveral  forts  of 
fpices  goes  as  far  as  this.  And  therefore  though  all  the  cafes 
are  not  to  be  reconciled,  yet  fince  there  are  cafes  which  will 
make  this  good,  we  are  of  opinion  to  hold  h  well  and  affirm  the 
judgment. 

Mich.  4  Geo.  2.  Hajlegrave  v.  Thompfon.     Trover  for  ^o pedis  , 
materue  quadrata^  Anglice  pieces  of  fquare  timber  'wood :  and 
held  well  on  error  (tf).     And  judgment  afTirmed.  («)  After  jad|« 

ment  by  dc£MBlt% 
MSS. 

PaternoAer  verf.  Graham. 

THE  Univerfity  of  Cambridge  claimed- conufance,  and  pro-  Whatimecef- 
duccd  the  certiHcate  of  the  Chancellor,  that  the  parties  ^^^X^^^lxi^ 
were  of  the  Univerfity.     And  upon  the  rule  to  fti^w  caufe  it  iL.Raym.4zl% 
was  objected,  that  the  claim  ought  to  be  entred  on  a  roll,  and  an  S-  ^• 
affidavit  to  verify  the  certificate  fliould  be  produced :  and  of  that 
opinion  was  the  court,  and  difcharged  the  rule,  and  then  it  was 
too  late  to  make  a  new  claim. 


(i)    Vide  Boot   v.   Graham,     1      Brooke ^    Caf.    temp.    HarJ,    241. 
Barnard  B.  R.  49.  6$.     HayfS  v.     Liajtngbj  v.  Smithy   2  IVil/.  406. 
Lf^ng,  2  IVHf,  310.     tToodcozkif, 


Wyatt  verf.  Winkworth. 

AN  attachment  was  granted  againft  Rolfe  Bayley  an  attorney,  Atuchmcnc 
,  for  not  attending  at  the  aflizcs  upon  Tifuhpoena  and  tender  for^no*t*iJ^n^^^^ 
4?f  his  charges,  whereby  the  plaintiff  was  nonfuiced.  a  tri4i. 

L.  Raym.  1528. 

Paf.  7  Geo.  1.  attachment  againft  one  TFyatt  fornot attending  45*67.^ (^* 
Japhet  Crookes  trial.  Baract  33.  S.  C 

and  the  cafes 
— there  cited  (i). 

(i)   Hammynd  v.  Stenjoart,   ante  jiQ.  aod  the  cafes  there  cited 
Smalt  V.  IFhitmiil,  pojf.  105^. 

La 
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Dominus  Rex  verf.  Browne. 


Order  of  fci-       X  T  P  O  N  an  order  of  baftardjr  it  was  dated,  tl^at  the  huiband 
319.  no.  1V3.     defendant  had  had  carnal  knowledge  of  the  wife,  and  therefore 


^%V  c  ^-^    ^^^  ^^^  abfent  fix  years,  and  that  during  his  abfence  the 


I  Sefs.  Ca 


S.  C.  b«t  not     they  adjudge  him  to  be  the  putative  father.     Et  per  curiam^  That 

this  point.  order  muft  be  quaihed,  for  his  lying  with  her  is  not  a  fufficicnt 

reafon   to   infer  him  the  father  of  this  child :  and  though  the 

juftices  need  not  fliew  the  grounds  they  go  upon,  yet  if  they  do, 

and  it  appears  no  fufficicnt  ground^  their  order  will  be  bad. 


Dominus  Rex  verf.   Gumley  et  al*. 

S^mden*  Trln.     ^  i'l  H  E  dtjlringas  was  returnable  die  luna  proxi*  pojl  qnmderf 

\^Ylx^'^1%       I      Trin.     And  it  was  moved  in  arreft  of  judgment,  that  it 

a  Bani.  B.  R. '  ftould  have  been  ///  quhiden*  T^rin\  and  the  dies  tuna  prox^  is  a 

74.S.  C.  week  after  the   trial  (i).     But   upon  confideration  and  inquiry 

into  the  practice  both  on  the  crown  and  plea  fide,  it  was  held  to 

be  right,  and  that  the  return  day  is  of  the  Sunday y  though  the 

bufincfs  is  done  upon  the  next  day  ;  and  fo  is  Salk,  626.  6  Mod. 

250.     I  Show.  60.     So  there  was  judgment  for  the  King. 


fi)  The  fafts  and  arguments  as  the  diftringas  was   returnable  oa 

ftated  (by  Ld.  Raymond  are  thus :  Tuefday    next     after  fifteen   days^ 

The    diftringas    was     returnable  &c.  njix,  July  zd,  and  by  confe- 

Tuejdav  next  aft e^- fifteen  days  of  the  qucnce  the  day  in  bank  was  before 

Holy  Trinity^  and  the  day  of  nifi  the  dzy  Sitnifi pri us,  and  this  trial 

prius  was  Afonday  next  after  fifteen  had  July  the  I  ft  which  was  alfD 

days  of  the  Holy  Trinity,     Trinity  before  it,   33  i/.  6.  45.   Dyer   97. 

Sunday   was  June    the  i6th,  the  were  cited  to  prove  that  a  verdict 

O^avewsiS  3/0;r^tfy  fen'night  be-  taken  after  the  day  in  bank  was 

ing  the  25th,  the  return  o^^/^^w  ill.    But  the  court  were  of  opinion 

days  after     Trinity     was    Mtmdty  that  the  ^uindena  Trim  tat  is  was  of 

fortnight  after  Tr/jf/'/y  5tf»/fly,  i'/2.  the  Sunday ^  slW  e^aves  &c.  being 

hfonday  July  the    ift.   the  day  of  inclufive,    that  therefore  Monday 

nifipriusy  therefore  being  the  Man-  next  after   1 5    days^   was  Monday 

day  next  after  the  fifteen  days  ^e,  July  the   ift.  and  the  trial  right, 

as  that  fell  upon  Monday^  mull  have  2  Lm'd  Raymond  i :  18.  In  Walde-^ 

been  Mondfty  July  the  8ih,   but  grave^iQ^Se,  izMod.Coj.S.V. 
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King  ct  ux'  vei'f.  Jones. 

TH  E  plaintiff  7^;if/  declared  in  B.  R.  againft  Judith  Far-  ^^^^'^^^''^^ 
nell  upon  feverai  promifcs.     She  by  the  name  of  Judith  the' talon 
King  appears  by  attorney,   and  pleads  non  njfum^t.     And  after  a  broaghr  cannot 
▼erdia  for  the  plaintiff,  fhe  and   Edward  King  bring  a  writ  of  J^^^^fj.^^*^"' 
error  coram  vobis^  and  afiign  for  error,  that  fhe  has  appeared  and  l.  Riym.  1515. 
pleaded  as  zfeme  fole,  whereas    at  the  time  of  her  appearance  '  B^"-  P*  ^» 
and  plea  (he  was  married  to  the  faid  Edward  King,  The  defend-  ^°com  bij. 
ant  in  error  pleads^  that  this  Edward  King  and  one  John  Kit/on  Abatement. 
became  bail  for  her  as  for  Tifeme  fole,  and  fo  relies  on  it  by  way  ^H.  4*0  *«• 
of  eftoppel,  that  they  (liall  not  be  admitted  to  aver  againft  the 
record:  to  this  the  plaintiff  in  error  demurs.     And  Strange ^X" 
gued,  that  the  bail  put  in  is  by  the  name  of  King^  fo  that  the 
bail-piece  is  notice  to  the  plaintiff:  and  befides  it  has  been  de-  Ante  105. 
termined  in  the  cafe  of  Needham  v.  Dewaiver^  Mich.  2  Geo.  1 . 
J?.  R.  that  the  defendant  cannot   be  eflopped  by  the  aft  of  the 
bail ;  and  fo  it  was  alfo  held  in  B.  R.  Trin.  10  Jf^.  3.  Fielding  v« 
mars. 

And  as  to  the  coverture,  he  argued  that  it  could  not  be  pleaded     [  8l2  ] 
in  abatement,  becaufe  it  was  not  fo  at  the  bringing  the  plaintiff's 
writ ;  or  if  it  might,  yet  her  laches  in  not  pleading  it  fliall  not 
deprive  tlic  hufbaild  of  the  benefit  of  affigning  it  for  error:  and 
fo  it  w^as  held  Hil.  4  Geo.  I.  B.  R.    Honuard  v.  Sedgemore.     And 
7r//y.  \2Ann»  (a)  Gravenerv,  Stevens ^  Bro,  Joinder  en  aHion  88.  {a)  to  Mod. 
Error  173.  and  in  I  Roll,  Abr.   759./>/.  10.  it  is  affigned  in  the  >6^- 
very  fame  words  as  here. 

Sedper  curiam^  TTiIs  is  to  abate  the  plaintiff's  writ  by  the  aft 
of  the  defendant,  which  was  never  allowed:  we  mult  take  it 
that  at  the  time  of  bringing  the  aftion  the  defendant  was  ^feme 
(ble,  becaufe  they  pretend  to  carry  it  back  no  farther  than  the 
appearance.  And  plaintiffs  would  be  in  a  fine  condition,  if  af- 
ter they  have  arrefted  a  woman  fhe  fhall  be  allowed  to  overthrow 
their  proceedings  by  a  fubfequent  marriage.  The  judgment  wa§ 
a£rmcd 


1-3 


ill 


Michaelmas  Term 

2  Georgii  2  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knf.  Lord  Chief  Jujiicc* 

Sir  Francis  Page,  Knt^  -% 

James  Reynolds,  E/q;  \jHftic^^^ 

Sir  Edmund  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  GeneraL 
Charles  Talbot,  Efqi  Solicitor  General. 

Barr  verf.  SatchwcU. 

JVljere  tfeire/ecl  A  Scirtfacios  was  returnable  on  the  general  return  day  f  which 
coS^Tt!iill1i**f  'tx.  ^^s  Sunday)  and  not  ferved  till  the  Monday.  On  affidavit 
^taHdcVor  w«nt  whercof  Serjeant  Whitaler  moved  to  fet  it  a?lde,  the  (heriff 
of  notice.  having  returned  vl  fare  feci.     Sed  per  curiam^  If  that  be  a  falfc 

JTll*' ?,I*"!!L-    return,  the  defendant  will  have  his  aftion  again  ft  the  IheriflF, 

#vep«  Tsoi  note*    »*,,,  1  iri  •*• 

But  we  will  not  try  the  truth  of  the  return  on  a  motion  to  let 
afide  the  proceedings. 

Parker  et  al^  verf.  Godin. 

Wutmeddijnf  QATUR  a  bankrupt  at  the  time  of  his  going  ofF  left  fom< 
JffbMknf  Us  '  P^^^^  ^*^^  V^^  ^*^^'  ^^^  '"  order  to  raife  monty  upon  it  de- 
•  convcrjion(i).  livcrcd  it  to  her  fervaiit,  who  went  along  with  the  defendant  to 

Bt»!I.  L.K.P.  •     .       '  • 


47- 


ti)  Hue  IV if  on  V.    rcultcr,  /.y7.    859.     Ft^^hns  v.  Uughc^,   1  JFif 
1  the 
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Ac  door  of  Mr.  Woodward  the  h^nkcVy  and  there  thedcfcndtfttt 
took  the  plate  into  his  hands  and  went  into  the  fhop  and pawmd 
it  in  his  own  name,  gave  Ins  own  note  to  rep^  the  money ^  and  imme* 
diately  upon  receipt  of  it  went  back  to  the  bankrupt's  wife,  and 
delivered  the  money   to  her.     And  in  trover  for  the  plate  the 
jury  (coniidering  the  df,fendant  a&ed  only  as  a  friend,  and  that     r  o^     ^ 
it  would  be  hard  to  punilh  him)  found  a  verdidt  for  the  defend-     *■       ^  "* 
ant.     But  upon  application  to  the  court  a  new  trial  was  granted^ 
,  upon  the  foot  of  its  being  an  aQual  converlioa  in  the  defendant, 
notwithftanding  he  did  not  apply  the  money  to  his  own  ufe» 
And  upon  a  fecond  trial  the  plaintiff  obtained  a  verdi£l  for  the 
Talue  of  the  plate.  '  I 

N.  B.  A  difficulty  arofe  upon  the  motion  for  a  new  trial, 
which  was  this.  There  were  other  things  befides  plate  in  the 
declaration,  and  as  to  them  the  verdift^^  ^/^*  was  right;  and 
yet  a  new  trial  mud  be  granted  upon  the  whole.  But  on  confi* 
deration  the  court  held  that  could  be  no  reafon  to  refufe  a  new 
trial,  for  if  the  merits  as  to  thofe  other  things  were  with 
defendant,  it  would  be  found  for  him  as  to  them  (2).  But  it 
was  agreed  on  all  hands,  that  if  one  defendant  be  acquitted,  and 
another  found  guilty,  that  defendant  can  have  no  new  trial  ( 3). 
Strange  pro  quer^m 


(2)  Rex  V.  PooU  E.  1734.  Bull.  Crahh*s  cafe,  23  Ge9.  H.  S.   P. 

jL.  N.  P.  326.  S.  P.  Fern's  c^k,  Hil.  ^-j  tf  28  Car.  z. 

(3)    Collier    V.    Morris^   Mic*  U.  nntrap 
1735.  Bull.  L.  N.  P.  326.     Cap. 


Bridges  verf.  Williamfon. 

np  H  E  condition  of  a  bond  was  to  pay  40/.  hy  ^L  per  an^  Sto^^J'"'*^ 

X     ftt^nt  \  and  the  defendant  had  leave  to  bring  the  arrears  of  hU.  4  C$o.  i. 
the  5  A  per  annum  into  court  on  the  aft  for  amendn^ent  of  the  ^m^.  Si 


Ia-*-(,).     Antes^S-coritra.    Strange  pro  def,  t.'^^x* 

' bring  in  ofllytha 

'■  "^  -----"^---------— —-— ———————— ^■—•i—  arrcan. 

(1 )  Bonafws  V.  Rjbot,  3  Burr.  1 370.  ace.  ^  ®*^*  *^^^* 
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Officer  imift 
obey  wtic  though 
fcM  unpaid. 


Hopman  verf.  Barber* 

ON  a  motion  a^ainft  Bambrldge  the  warden  of  the  FUfi^  it 
was  held  that  if  a  habeas  corpus  is  brought,  he  muft  obey 
it,  though  xht  party  refufes  to  pay  his  fees ;  for  he  has  a  remedy 
for  them  (i). 


(i)  Gompton  V.  Jfard,  ante  433.  opinion  of  Fortefaie  J.  vUetur  con- 
tra, fed  vide* 


AAion  of  cove- 
nant muft  be 
brought  upon  a 
<leed(i). 
5  Com.  618. 
PerfcriptumfaC" 
ium  apud  H^. 
€{,nct[ftt  does  not 
import  a  deed, 
neither  doei  an 
allegation  that 
the  p^rtycove- 
nanied  ptr  quod" 
^mfcriptum.  If 
ths  ioilnimenc 
ii  fet  out  upon 
error  and  con- 
cludes with^ 
Jn  witne/s 
whereof  J  bavi 
hereunufet  my 
band  and  fialf  it 
will  not  make 
'  good  this  AtMt 
in  the  declara* 

'  h*  Ruym.  1536. 
more  full. 
X  Barn.  B.  R. 
61,  85.  S.  C. 

[  *8i5  ] 


Moore  verf.  Jonei. 

ERROR  of  a  judgment  in  C  B,  in  an  aft  ion  of  covenant, 
wherein  the  plaintiff  declared,  that  the  defendant  per  quod- 
dam  fcriptum  fuum  faBum  apud  Weftm*  concejftt  to  the  plaintiff  an 
annuity /fv  concilio  impendendtj  and  affigns  the  breach  in  non-pay- 
ment for  a  certain  time.  (3).  Upon  oyer^  which  was  fet  out  in 
h4tc  verha^  and  concluded  with.  In  witnefs  whereof  I  have  here* 
unto  fet  my  hand  and  feal ;  the  defendant  pleaded,  that  during  that 
time  the  plaintiff  gave  no  counfel  5  and  on  demurrer  there  was 
judgment  by  default  for  want  of  a  joinder  (4),  and  in  B.  R. 
general  errors  affigned. 

*  Robin/on  pro  quer^  in  errore  objcAed,  that  the  plaintiff  had  not 
in  his  declaration  intitled  himfclf  to  an  aftion  of  covenant  it  not 
being  (hewn  that  the  grant  was  by  deed,  without  which  cove- 
nant will  not  lie.  3  Leon.  192.  Cro.  Car.  180,  209.  Here  is 
r\o  ft gillo  fuoftgillaf  \  and  the  word  faSium  here  muft  be  taken  to 
be  an  adjeftive,  to  make  fenfc  of  the  words  apud  Wejln^ :  an 
affumpftt  indeed  might  lie  upon  fach  a  writing.  Cro.  EL  117, 
571.     3i«;,234. 


{i)  I  Cm.  Dig.  {k.  i.)2s6. 

(2)  5  Ccm.  Dig.  Pleader 
(2.   V.  2.)  618. 

(3)  It  was  argued  that  the 
breach  for  non  payment  was  iJl 
afligned,  but  the  court  gave  no 
opinion  upon  the  poin:.  See  the 
breaches  lice  forth.  2   Ld,  Raym. 

'535- 

(4^  Anothererror  was  afligned 

that  the  rtafon  of  the  judgment 

in  C.  B,  was  bccaufe  the  plainiiff 

3 


in  error  and  defendant  below,  did 
not  join  in  demurrer,  and  yet 
judgment  was  given  againfl  him 
as  upon  default,  which  could  only 
be  when  a  day  was  given  him ; 
but  no  day  was  given  him  here, 
and  therefore  the  judgment  ihould 
rather  have  been  entered  as  upoa 
a  nil  Hicit,  but  opon  this  point 
likewife  the  court  delivered  no 
opinion. 

Hufey 
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ffujey  contra.  The  oyer  muft  be  taken  as  part  of  the  declara- 
tion, and  by  that  it  appears  there  was  a  fealing  (5).  The  words 
convenit  et  concejjtt  imply  a  deed.  2  Vent.  lo6^  150.  Palm.  173. 
4  Leon.  173,  175.  2  Roll.  Rep.  22S.  i  Lutw.  232 *  Godb.  125. 
Cro.  Car.  209.  Cro.  Jac.  420.  Cro.  EL  737.  2  Lutw,  166*]. 
In  5  C^.  5 1 .  b.  It  is  faid,  a  penfion  cannot  be  without  a  deed ; 
and  why  then  (hall  not  it;  be  implied  of  an  annuity  ?  Pnf.  8  Geo. 
Atlinfon  v.  Coat/worthy  per  indenturam  convenit  was  held  good*  Ante  511. 
The  word  conventio  is  a  technical  word,  and  the  Regifter 
is  only  quod  teneat  conventionem.  The  oyer  may  be  taken  cither 
as  part  of  the  declaration  or  plea.  Q^o.  Jac.  6'JQ.  Carthew  513. 
And  the  plea  oinon  impendidit  conJlHum  admits  the  deed  fo  far  that 
in  evidence  it  need  not  be  proved.  Cro.  Jac.  682,  124.  Crom 
Car.  209. 

C.  J.  None  of  the  cafes  come  up  to  this,  where  the  word 
fa^um  by  being  joined  to  apud  Weftm*  renders  it  impoffible  to  be 
taken  as  a  fubftantive.  Convenit  in  a  declaration  would  never  do 
alone  ;  and  though  it  is  alone  in  the  Regijlerj  yet  that  is  only  a 
ihort  defcription  of  the  nature  of  the  caufe,  to  be  explained  more 
at  large  when  the  plaintiff  comes  to  count  upon  it.  I  do  not  fee 
the  plea  has  made  it  good. 

Page  J.  If/rripfum  does  not  fignify  a  deed,  (as  no  body  will 
pretend  it  does)  here  is  nothing  elfe  to  import  it :  the  oyer  does 
not  prove  it  was  a£lually  fealed,  for  every  body  knows  die  words 
In  wiinefj,  t^c.  are  in  the  inftrument  before  it  is  fo  much  as  figned 
by  the  party.  And  indeed  oyer  of  a  fealing  was  never  heard  of 
before. 

Reynolds  J.  I  think  this  declaration  is  not  to  be  maintained. 
Anciently  the  vrordsjigil/atum  et  deliberatum  were  required.  But 
now  it  is  held  well  enough  to  call  it  faElumy  indenturoy  fcriptum  ^^^  . 

tndentatumy  which  imply  the  circumftances  of  fealing  and  deli- 
very. A  concejjtt  Jolvere  lies  in  Bnjlol^  and  yet  the  word  con^ 
cejftt  docs  not  imply  a  deed.  Nor  is  there  any  thing  in  the  plea 
which  makes  the  declaration  to  be  better  than  upon  the  face 
of  it. 

Probyn  J.  I  do  not  think  convenit  a  better  word  thzn  promtjit^    T  9i6  1 
for  if  tlie  circumftances  of  fealing  and  delivery  were  (hewn,  pro- 
m'lfit  would  be  well  enough.     The  word  fcriptum  alone  will  not 
make  it  to  be  a  deed,  a^d  there  is  nothing  elfe  left   to    imply  it. 
Et  per  curiam^  The  judgment  was  reverfed. 


(5)  See  this  point    argued  at  large,  z  Lord  Raymond^   154^* 
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Domlpus  Rex  verf.  Robertum  Hales.. 

.Criminal^^prcfc-  y^MT  R.  Attorney  moved  for  a  trial  at  bar  on  an  information 
a^rxrcncc  of  pri  1.VX  ^^^^  ^J  '""^  f^r  forgery.  But  it  not  being  carried  on  at 
▼ate  profccutor    thc  cxpcncc  of  thc  crown,  but  of  a  private  profccutor,  the  court 

V*at bw^iher-  ^^^^  ^^^^  ^^  "^"^  "^^'^^  °"^  ^^^  "^"^^  rcquifites  to  bring  it  to  thc 
yrife  where  there  bar.  So  the  motion  was  denied.  And  at  another  day  Mr.  At- 
h  an  authority  tomey  moved  on  an  authority  from  the  King  to  prcrfecute^  and 
proftcutc!^"^***  it  was  granted  as  of  right  to  the  King  in  his  own  caufe.  And 
I  Barn.  B.  R.  in  HiLffqucfi  it  was  triedf  an4  the  defeildant  convi&ed.  And  in 
S?.,  112.  S.C.  Trin:  fi'quen\  being  called  to  judgment,  he  produced  a  pardon, 
pQft!  1x6.  which  was  allowed  ;  and  being  only  for  a  mifdemeanor,  he  was 

not  put  to  go  the  bar,  or  plead  it  upon  his  knees, 

Smith  verf,  Mafon. 

Addition.  T^  H  ^  defendant  was  fued  by  the  addition  of  Gentleman ; 

t.  Raynu  1 541.  J^  ^^j  pleaded  in  abatement,  that  he  was  a  merchant  and  not 
a  Gentleman.  And  on  demurrer  a  refpondes  ouflervfzs  awarded. 
For  the  plaintiffhas  his  ejeftion  to  fue  him  either  by  a  name  of 
degree  or  myftery,  and  the  plea  in  abatement  (hould  give  thc 
plaintifFa  bttter  writ  as  to  thai  particular  fort  of  addition  where- 
on he  chufcs  to  proceed  ( i  )• 

__  —       p 

(l)  Robififms^Mead,  Cam.  Rfp.  371.    Contra,  ante  556.  R.acc, 

Dominu?  Rex  verf.  Upton^ 

Indiatnent lief  A  FTER  a  verdi£l  ^r^  r^ge  on  an  indicSlment  for  uf:ry| 
iiot  barely  j^  a  /V,  &ftf;/^^  moved  in  arreft  of  judgment,  that  they  had  only 
corrupt  agree-  |j^-j  ^  corrupt  agreement,  without  any  loan  or  taki-i^  excclii\  c  in^ 
aSe(f.Caf.  p.     t;ireft   in  purfuancc  of  it.     And  the  judgment   was  arrcftcd, 

*<7.  no.  16?. 
I  Bam.  B.  R. 

97«S.  C.  Garnham'v^r/I  Bennett. 

Where  roafter  ^^  jj  ^  jjiotion  fbr  a  new  trial,  it  was  hcld^  that  prima  facie 
Jhip  arc"b"ar  *  \J  the  repairer  of  a  fliip  has  his  elcftion  to  fue  thc  maiter  who 
liable  for  re-  employs  him,  or  the  owners  :  but  if  he  undertakes  it  on  a  fpecial 
Vslrn  B  R      promife  from  cither,  thc  other  is  difchargcd'(i). 

»**•  ■■  ■  '  — :, 

(1)  Farmei-  v.  Davies^   \  Term  Ref.  loS.  S.  P, 
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Ercfldnc  verf.  Murray. 

IN  cafe  upon  ?  bill  pf  cxchtnge  agalnft  the  acceptor,  it  was  j^^J^^ ^^^ 
alleged  geqeraUj,  quod  acceptavit.     And  on  demurrer  to  the  the  acoepcanceof 
declaration  exception  was  taken,  thajt  by  3  Ann.  r .  9.  the  ac-  »  wii  was  la 
ceptancc  rauftbe  in  writing,  and  therefore  this  ought  to  be  al-  L.^Raym.  154a. 
Icged  to  be  fo.     Zed  per  curianiy  Acceptavit  is  enough,  and  if  i  Bam.  B.  R. 
wridng  is  neceffary,  it  will  be  implied  ( i ).     Bcfides,  the  writ-  |7-  S.  c. 
ing  required  by  the  ftatute  is  only  in  order  to  make  the  drawer  ft,uer  mTwi-* 
liable  to  damages  and  cofts.     ^fhe  plaintiff  mud  have  judg-  taining  other 
mcnt.  exception.. 


(i)  That  it  it  not  ncccEary  wie  Lumley  v.  Palmer ^  pofi.  looo.  and 
tke  odes  there  cited. 


The  Cafe  of  Landen  Jones* 

HE  was  committed  for  a  contempt,  and  moved  to  have  the  ^^*  conM«"ttM 
benefit  of  the  rules,  which  was  denied.     And  Trin.fe^  cannot  hare  rfiij 
quen*  Capt.  Hajes^  who  was  in  execution  for  a  forgery,  and  was  benefit  of  the 
tolyc  a  year  according  to  the  ftatute^  made  the  i!ame  motion,  and  J^^-^^  ,-jg^ 
had  the  fame  anfwer  (i).  .  -* 


(1)  Piyf.  845.     i?^  V.    Kinnerjlej^  ante   J96.     Fi^Us  v.  Ditukj^ 


IPalmer  verf.  Ekins. 
Intr.  Trin.  11  Geo.  i.  rot.  347. 


S?nQ^/^^^^ 


COVENANT  by  the  plaintiff  as  affignce  of  ^oiJ/i  Palmer  \ 
and  declares,  that  27  March  17 16.  J.  P.  was  feifed  in  fee  t^'^c\lff^ 
of  the  dcmifed  premiffes,  and  by  indenture  between  him  and  the  made  a  convcy- 
dcfcndant  he  the  fame  day  demifed  to  the  defendant,  to  hold  r"^*l°  5^%***' 
Jrom  Lady^y  before  for  twelve  years,  at  1 8  /•  per  annum,  pay-  ^i^\^  a^twTcrfe, 
able  quarterly;  that  defendant  covenanted  to  pay  the  rent,  and  ihathewasaf- 
cntered  and  enjoyed  the  houfe  to   Lady -day  before  bringing  the  i^^f^^  I'^^f^^- 
adion :  that  JsbnPalm^  being  feifed  of  the  reverfion,  22  6"  23  a\,  nil babuU  ure. 

meatis.  Where 
the  Icafe  if  by  indenture  the  lefTeQ  is  efVopped  from  fo  pleading  even  in  covenant  by  an  aifignee  of  the 
leffor.  It  u  aUb  ill  ibrthe  generality  of  the  traverfe,  as  it  ties  plaintift  up  to  prove  an  eftate  in  fee,  when 
any  ochrr  would  do.  As  aplcaofni/ifttf^irir,  (£fc,  it  may  be  taken  adr4nuge  of  on  general  demurrer, 
S  Barn.  B.  R.  ic:<  S.  C« 

Novetnjkcr^ 
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Novemher^  \o  Geo^  by  indentures  of  leafc  and  relcafc  between 
him  and  the  plaintiff  fold  the  reverfion  to  the  plaintiff  and  his 
heirs,  of  which  the  defendant  had  notice,  and  then  affigns  the 
breach  in  non-payment  of  rent.  The  defendant,  prcteftando  that 
jfolm  Palmer  dild  not  demifc,  for  plea  fays,  that  ig  Non)ember 
1706,  the  faid  John  Palmer  was  feifcd  in  fee  of  the  dcraifedpre- 
mifles,  and  by  leafc  and  releafe  of  19  t^20  Novemher  1706, 
fold  the  fame  to  John  Brag  and  his  heirs ;  and  traverfes,  that 
at  any  time  after  the  date  of  the  )aft  mentioned  releafe  John 
Palmer  was  fcifed  in  fee  as  the  plaintiff  has  alleged.  To  this 
pica  the  plaintiff  demurred  generally,  and  the  defendant  joined 
I  »*•  J  in  demurrer.  And  after  fevcral  argument*  at  the  bar^  thcfe 
points  were  refolved  by  the  court. 

1.  That  the  demife  being  by  indenture,  the  defendant  could 
licit  plead  nil  habuit  in  tenementij :  and  indeed  this  point  was  not 
difputed  by  the  counfel  on  either  fide,  but  was  taken  for  gsanted 
throughout  the  argument  of  the  cafe  ( i  J. 

2.  That  the  defendant's  plea  was  a  fpecial  nil  habuit  in  ienemen" 
lis^  and  was  therefore  no  more  to  be  received  than  a  general  one  v 
the  plea  is  of  a  feifin  in  fee  in  Brag  ten  years  before  the  demife 
to  the  defendant :  that  fee  being  alleged  muft  in  pleading  be 
taken  to  continue,  unlefs  the  contrary  appears :  nothing  appears 
to  the  contrary  ;  and  confequently  it  is  faying  that  J9hn  Palmer 
had  no  eftate  in  the  premifles  at  the  time  of  the  demife,  the  wliolc 
eftate  in  law  being  in  another.  Befides,  there  is  no  room  ta 
fuppofe  a  reconveyance  from  Brag^  becaufe  the  defendant  has 

Dec.  ace.  aflcgcd  in  the  traverfc,  th^t  ^hcT  John  Palmer  had  once  parted 

T- Jones,  iSi.  ^j^^  ^j^^  eftate  out  of  him,  he  was  never  after  feifcd. 

Where  eftofpel  ^^  That  this  eftoppel  needed  not  to  be  replied,  but  might  be 
icc«Ti"necd  taken  advantage  ot  upon  a  demurrer;  and  that  has  been  the 
not  be  replied,      ufual  way  of  anfwering  the  pica  of  nil  hohuit  in  tenementis^  Sali» 

277.  And  fo  is  the  general  rule  of  pleading  in  Co,  Lift.  303.  fo 
Ante  Cio.         't  was  done  in  Cro»  Eliz.   362.  and  in    the  cafe  of  Skipwth  v% 

Greeny  Mich.  1 1  Geo.  in  B.  R. 

An  affignee  may  4.  That  though  the  plaintiff  was  an  aflignec,  he  might  take 
takt  aJTantase     advantage  of  the  eftoppel,  for  it  runs  with  the  land.     Co.  LiiU 

•fan  eftoppci.       ^^^^^      ^  ^     ^^^      ^^^^^  ^^^^       ^  ^^^^^  ^^^^  g^g^  ^^  ^^ 


(i)  Kempe  v.  Goodall^  L,  Raym,  exifls  only  during  the  tenant's  oc- 
1154.  Salk.  zyj,  I  Le-v.  146.  cupation.  Hoyne  v.  Malthy,  3 
h.V.  ana  6 1  u     But  thia  eftoppel     Term  Ref.  44 1 ,    Per  cm*  Jufi\ 

c.  That 
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5.  That  this  was  ill  on  a  general  demurrer.     And 

6.  That  if  the  plea  did  not  amount  to  nil  hahuli  in  tenementts^ 
yet  it  would  be  ill  on  account  of  the  generality  of  the  traverfe, 
which  ties  up  tbc  plaintiflF  to  prove  the  eflate  alleged  in  the  de- 
claration, when  any  other  cftate  would  do ;  even  a  diflTeiCn 
would  in  this  cafe,  where  it  appears  the  tenant  enjoyed  under 
the  leafe.  2  Vent,  67.  And  it  is  no  anfwer  to  fay,  that  the  de- 
fendant has  iraverfcd  in  the  words  of  the  declaration  5  for  unlefs. 
it  be  waterialJy  alleged,  he  is  not  to  follow  it.  And  fo  it  wa« 
dctdanined  in  this  court  in  the  cafe  of  Colborne  v.  Stockdale,  ante 
493.     The  plaintiff  had  judgment.    Strange  pro  quer\ 

Ovington,  verf,  Nealc.  C  ^'9  3 

Idem  verf.  Waller. 

THE  plaintiff  declared  upon  a  proTiiffory note,  by  which  Ajomtorfcvertf 
the  defendant  and  one  A.  B,  cor.jimcfim  aiit  feparatim  pro-  dechrcdon. 
mifcd  to  pay.     There  was  a  verdict  and  judgment  in  C  B.  for  a  L.  Rayau 
the  plaintiff.     But   upon  error  the   judgment    was  reverfed  for  *544-S.C. 
want  of  the  plaintiff's   (hewing  a  title  to  bring  a  feparate  adion 
igatnft  one  of  the  makers  of  the  note,  for  by  the  prefcnt  declara- 
tion he  only  fays  he  has  this  or   fome  other   caufe  of  aft  ion. 
it  range  pro  quer^  ( I ). 


(1)  Busier  V.   Mal'jjy,  ante  76.   acc»   Rea   v.   Abbots  contra  Co'jcji, 
•31. 


Bowers  verf.  Mann. 


e  not 
verified  by  zcer* 


ON  error  e  C.  B.  the  placita  was  of  Mich.  1  -i  Geo.    and  the  ^''?"  f"^* 
.       ,  rye  \  '  e  Verified  DV  « itr 

judgment  was  of  the  fame  term:  the  writ  of  error  was  thrari,tefiebe' 

tcded  1 8  OSI,  primo  Geo,  /ecundij  and  the  affignmcnt  of  errors  f^«  ^^^  ^"^  ^ 
was  of  the  Trinity  term  following :  to  verify  the  error  as  to  want  ^^"^^f  (*^' 
of  an  origmal,  the  plaintiff  took  out  a  certiorari^  tejte  2 1  June 
I  Geo.  2.  upon  which  there  was  a  return,  that  there  was  no  ori- 
ginal :  and  the  defendant  in  error  upon  that  pleading  in  nullo  eji 
erretium^  Strange  pro  defendente  in  error e  objefted,  that  the 
error  was  not  verified,  for  the  late  King  died  1 1  June^  and  there- 


(i)  Accordiog  to  the  report  in  errors,  and  therefore  cculd  net  b« 
i,.  Ru)n,  the  ground  of  afnrm-  a  certiorari  to  verify  the  CTro\% 
anccwa«,  merely  that  the  f/r//tfrtfr/  upon  thataflignment.  Vide  Believe 
bore ^fie  priox  to  the  aifigameci  of    v.  Scatty  ante  440. 

fore 
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fore  the  tefti  of  the  certiorari  being  the  2 1  of  June  primo  of  the 
prcfcnt  King,  and  the  writ  of  error  yn  OElober primo^  makes  it  te 
be  four  months  before  the  bringing  the  writ  of  error,  and  a  year 
before  aiTignment  of  errors  ;  the  confequence  of  which  isj  that 
it  cannot  be  taken  aS  verifying  the  errors  ;  nor  indeed  to  be  the 
certiorari  which  the  court  awarded,  for  they  awarded  one  after 
the  error  was  afBgaed,  and  this  appears  to  be  another  taken  out 
before* 

tlo  fecond  cet-        The  court  thought  the  objcftion  good,  and  affirmed  the  judg- 
t)oran  to  rcverfc  ^lent  \  after  they  had  refufed  a  fecoud  certiorariy  becaufe  it  was 
aju  gfflcn  .        .^  order  to  reverfe  a  judgment :  according  to  the  cafe  of  Merri* 
field  V  Berry.     Ante  765 . 


tfOrd  Brucc*s  Cafe. 

Hofw^toMtrsnto     A    N  information  in  natura  de  quo  warranto  Was   moved  for 
fcrat'orfeituifeby  /\  againft  him,  upon  a  forfeiture  of  a  recorder's  place^  by  not 
mm  aittndance.  attending ;  thcrc  being  no  claufe  in  the  charter  impowering  the 
corporation  to  remove.     Sed  per  curiam ^  If  it  is  an  a£lual  for- 
feiture, he  is  out,  and  you  may  chufe  another  (i):  if  not,  it  is 
but  a  mifdcmeanour,  and  a  quo  warranto  will  not  lie.     Befides, 
f  820  ]    the  modern  opinion  has  been,  that  a  power  of  amotion  is  inci- 
dent to  tiie  corporation  (2)1  though  Bag*s  cafe  feems  contrary. 
II  Co.  93. 


(l)  llde  Reg.  and  the  bailiff's  of  rqfien  •f  H^rlh,    4   Burr.    1 999. 

Ifjrytch^    2  L.  Rffym.  1233.    Saik,  i  Boivk.  P,  C,  c.  66./.  i.  p.  310. 

443.  S.  C.  That  it  is  a  caufe  for  (2)   R^x    v.    Richatd/en^     539, 

which  he  may  be  amoved,  but  it  Rfx  v.    Mayfr   ^c.    Lyme   Regrs, 

muft  be  agener.il  neglcd  and  not  Dou^,  159.  S.  P. 
a  ling'e  omiiBon.     Rt:x  w  Corpo^ 


Leglifc  verf.  Champaute. 

^/Guildhall. 

Where  fffhihU  A-jp\  H  E  pUilntiffbrought  an  action  againft  the  defendant,  who 
cauieisauduih.  |  ^^^^  .^  cuftohi-houfc  oiuccr,  for  fcizing  fcveral  hog(hcad» 
i90eo.2.c34.  oi  French  vciwt^  upon  pretence  of  their  being  lees,  which  upon 
h  *^»  an  information  in  the   lixchcqutr  had  been  determined  againft 

the  oilicer.     And  now  upon  debate  it  was  held,  that  in  thefe 

cafes 
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cares  the  officer  feizes  at  his  peril,  and  that  a  probable  canfe  is  no 
defence  (i). 

It  appeared  on  the  evidence,  that  the  plaintiff  had  a  partner  in  whfr*  another 
thefc  wines,  who  was  no  party  to  the  aflion.     And  the    Chief  parmcrmuftbc 
Juftice  held,  that  if  it  was  in  an  ajfumtiftt^  it  might  be  taken  ad-  pc'ledinabatc- 
rantagc  of  at  the  trial,  for  it  would  not  be  the  fame  contraft  (2);  BuIi^'l.  n.  p. 
but  it  ought  to  be  pleaded  in  abatement  in  the  cafe  of  a  tort.  153. 


A. 


(1)  12  Vitt,    173.   (P.  1.   6}  rcr,  ihcpartncrrnipmurtbeplead- 
re/i/rtf.  ed  in  abatcmrnc,  i*nd  cannot  he 

(2)  BmU.  L.  N.  P,    But  in  an  given  in  evidetjcc.    AVr/  v.  i6'.v/t, 
adion  of  ajfmm^fit  again fi  on c  part-  5  Burr,  2611. 


Page  'ierf.  Page.     In  Cane. 

Devifes  to  his  fix  iclations  C.  D.  E.  F.  C  H.  all  his  lands,  ^.  Lywiiidi- 

^c.  and    all  his  perfonal  eft^te,    in    truft,    to   perform  j^^^^*?^ '*V^ . 

his  will,  and  after  all  thefc  things  difcharged,  directed  r/..;/  t!:c  re j  and  pcrf  Jai 

remainder  fhovM  be  equally    divided   amongft  them,  Ihare  and  cftitc /hiuld  be 

fliarc  aUke,  and  made  his  faid  Hx  relations  executors  ( 1 ).  2"ongVhi!**fix 

rcJacion>  Oia.e 

C.  one  of  the  legatees  died,  and  then  J.  the  teftator  died,  ^^j^  A-rraiUcc, 
^t^rey  whether  the  ftiare  of  C  dying  in  the  life -time  of  the  Jhem  hiTcxecu 
tellator  (hould  go  to  die  furviving  rcfiduary  legatees,  as  patt  of*  tors,  one  of  ih« 
the  reftduum^  or  whether,  in  this  cafe,  it  ihould  go  to  the  next  i;,g^J'I' IK*  *'* 
of  kin  of  the  teftator,  as  fo  much  of  his  eftatc  uudifpofcd  of?         tpiliior,  \\\l 

/hare  of  ihe  per 

Mr.  Solicitor  General  argued,  that  where  there  is  a  lapfcd  Ic-  };,'"^j,^**''* 
gacy,  it  falls  into  the  refiduum  of  the  perfonal  eltvite  generally  ;  2  \yill.  Rep. 
but  here  a  part  of  the  refiduum  itfelf  is  the  lapfcd  legacy,  and  con-  j|9« 
fequenily  undifpofed  of,   and  ought  to  go  to  the  next  of  kin  of      c  .42.  .    . 
the  tcfta  or  ;  for  the  executors  are  to  take  nothing  as  executois, 
but  as  rcfiduary  legatees  \  and  6\    <lying  in  the  life-time  ol*  tl  « 
teftator,  his  (hare  muft  go  according  to  the  ftatute  of  diftrlbu- 
tions,  as  undifpofed  of.     And  fo  it  was  decreed. 


U^' 


( ^ )  According  to  the  report  in  700.    Otur/r  v.  Oavv,  i  Atk.  494. 

P,  prms.  the  dcvifc  was  "  to  each  IiGlilcrne/s    v.     RtyntTy     cited    ib. 

tf  tbtm  a  fi:<th part.^^     But  the  re-  Peat   v.    Chapman^     l    Vt%,  542. 

p^rt  in  A/:/2ff  agrees  with  the  pre-  Jkeroydv^  Smith/on ^   i   Bro.  Chan. 

frnt.      f^i**e  Man    v.   Man^    ptfh  Caj\  503.  aec.   Hunt    v.    Barklejy 

50 j,    Bai^cli  V.  Drj,  1  J\  frms,  Mnjl.  49.      i  Atk.  496.  contrA. 


821 


Hilary  Term 

2  Georgii  2.    Regis.     In  B*  R. 


2,  Knt.  1 

obyn,  Knt.  J 


iS/r  Robert  Raymond,  Knt.  Lord  Cbkfjujlice. 

Sir  Francis  Page,  Knt. 
James  Reynolds, 
Sir  Edmund  Probyi 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq.  Solicitor  General. 


Gomez  Sena  w//I  Munez. 

Upon  a  bond  T*  T  P  O  N  error  in  debt  upon  a  bond,  the  bail  is  to  be  bound 
S^wit^i**"  yj  indoublethepenaltyrecovcred(i),l)utbythccoiirfcoftKc 
really  due.  court  it  is  fufficient  if  they  juftify  in  doable  what  is  really  due. 

Jews  allowed  The  bail  in  this  cafe,  being  both  Jews^  were  fuffcred  to  put  on 
AeTfwe^^'"     their  hats  while  they  took  the  oath. 

4  Ann  c.  1 6. 

The  court  of  The  next  day  tlie  defendant  in  error  moved  the  court  of  Chan- 

CWh**'  eery  for  ^fuperfeJeas  to  the  writ  of  error,  on  an  affidavit  that  he 
try  a  reicafe.  had  a  releafe  of  errors,  which  he  could  have  no  benefit  of  in  the 
Moil.  93.  106.  Exchequer  Chamber,  for  want  of  a  power  in  that  court  to  try 

113.  S.  V. 

(1)  In  error  on  a  judgment  in  fufficient  if  they  juftified  in  that 

debt  upon  a  bond  It  was  infifted,  fum»    it  being  double  the  debt 

that  the  bail  ought  to  juftify  in  really  due.    td^ore  v.   Lj/ncb^   1 

double  the  fa m,  judgment  was  fflijl  21^. 


jivea  for;  but  the  court  held  it 


the 
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the  releafe.  To  which  it  was  anfwcred  by  the  counfel  for  the 
plaintiflF  in  error,  that  it  was  a  vulgar  error  to  imagine  they  could 
not  try  it,  the  ftatute  27  Eiiz.  c.  8.  having  given  them  power  to 
examine  all  errors^  and  thereupon  to  reverfe  or  affirm  as  the  lanujhall 
require :  and  ic  was  the  highcft  abfurdiry  to  imagine  a  court  to  be 
fo  conflituted,  as  to  be  obliged  to  reverfe  a  judgment  for  an  error  [  82a  J 
which  the  party  (having  given  a  releafe^  has  no  right  to  afllgn :  . 
BeGdes,  the  notion  that  they  cannot  try  a  releafe,  proceeds  from 
confounding  the  cafe  of  a  releafe  of  errors  with  tliat  of  afligning 
error  in  fad,  and  taking  up  with  a  wrongreafon  why  a  man  can- 
not zJIign  error  in  fact,  and  concluding  from  thence  that  he  can- 
not plead  a  releafe.  The  wrong  reafon  tliat  has  been  given  is, 
that  they  have  no  power  to  award  a  venire  to  try  the  error  ia 
ii€t  \  but  the  true  reafon  is,  that  the  ftatute  of  Eliz.  was  only 
to  give  a  new  remedy  where  there  was  none  before  :  now  before 
the  ftatute  the  King's  Bench  did,  and  ftill  does,  exan)ine  their 
own  errors  in  faft  upon  a  writ  of  ferror  coram  vobis  ;  and  it  never 
was  the  intent  of  the  ftatute  to  take  away  the  jurifdiftion  of  the 
King's  Bench,  but  only  to  give  a  new  one  in  the  inftances  where 
it  was  wanted.  Et  per  King  Lord  Chancellor  :  I  think  it  is  a 
great  abfurdity  to  imagine,  that  the  court  that  is  to  hold  plea  on 
the  writ  of  error  (hould  not  have  power  to  do  juftice  by  giving  the 
party  the  benefit  of  his  releafe  :  I  think  they  may  try  the  releafe, 
and  award  a  venire  under  the  feal  of  the  court  of  Exchequer  ;  and 
if  they  may,  I  can  fee  no  reafon  ^hy  I  (hould  deprive  the  party  of 
(he  benefit  of  a  trial  by  a  jury,  by  inquiring  into  the  validity  of 
this  releafe  upon  a  motion  to  fuperfede  the  writ.  I  will  make  no 
prder  ia  the  c^e.    Strange  pro  quer'  in  errore^ 

burroughs  verf.  Willis,  -^  Si^^ 

UPON  a  motion  to  change  the  venue  from  MldMeJ^^^^^ht^T mxf 
was  infifted,  that  the  plaintiff  was  a  maflcr  in  Chancery,  W  the  venue  in 
and  a  barrifter  at  law,  and  therefore  had  a  privilege  to  lay  his  L/Rlym.  1556. 
a£lion  in  Middlejex  5  and  a  cafe  was  cited  in  C\  B.  HH.  9  Geo.  i  Bam.  B.  R. 
Hichs  T.  Footy   where  it   was  fo  held,  and  the  cafe  of  Carter  v.  *!*♦ 
Dormer  {a)  in  C.  B.  Trin.  13  Geo,  and  Salk,  668.  and  now  upon  (J)oJ.Ca.o|"  ' 
confidcration  the   cour^  refufed  to   change  the  venue,   but  de-  Prac  33. 
dared  they  did  it  on  account  of  liis  being  a  barrifter,   and  not  as 
^  maftcr  in  chancery  (2). 


(i)  The  report  in  Fitzg.  ftatcs  (2)    Spelman  v.             1    /f7^ 

the  ground  of  refufal  to  be  that  159.   S.  P.  et  'viJe  Pope  v.  Red' 

the  plaintiff  was  a  inafter  in  chan*  feame,  4  Bmr,  2027 .  and  the  oqiq 

^ery-  by  Sir  Jamts  Binrov,*^ 

Vox-  II.  M 


u% 
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Bowington  verf.  Parry. 


bt^olf^^  T  ^  ^^^^^  ^^^  ^  '^c^^   liead.  Strange  moved  to  bring  it  into 
>  g^y^*^^      J,   court,  but  was  denied  ( i ) , 


liaced  Jkeii  can- 

pot 

Ibio  court. 


(i)  Qiivani  v.  PerhieaUj  foft,  Hpi*  S.  P. 

Goodchild  verf.  Chaworth, 

fCfflMsdfkfhfk*      A     Capias  adfatufaciendum  was  taken  out  againft  bail  on  a  writ 
^mdum^unik      £\  ^f  ^nor,  and   the  court  rcfufcd  to   fet   it  afide  :  though 


1  Bara.  B.  A. 

;u6.  s.  a 


for  the  bail. 


...^  ^w-..  .w*«.^v.  *w   .^.   ..  -»v.^  .  though 
898.     3  Sa/k.  286.  is,  that  it  will  not  lie.  Strange 


C  823  ) 


tfergufon  verf*  Cuthbert. 


Ho  MokibidoB 
'(ogkrump€t. 


A  Prohibition  was  moved  for  to  a  fuit  in  the  fpiritaal  court 
for  calling  a  womanyV//  andjlrutnpet^  and  faying  he  ^vould 
^^^*^^^-      cuthis  wfe^s  legsoffifjbcwas  fuch  a  Jtrumpet.     And   denied,   for 
per  Cur^  they  are  a  charge  of  incontinence,  and  the  fignification 
of  them  well  known  ( i  }• 


(1)  Co9k  V.  Jfmgfield^  ante  555.  S.  P.  et    'ffide  Hodgkims  v.  CorSeih 
mii  S4$- 


Vfbcfoo  pfior 

ftcoT^  in  the 
Umt  court  is 

(a)  iBafa.B.lt. 


Hunter  ^er/,  Wifeman. 

TH  E  defendant  pleaded  a  recovery  in  B.  R.  and  inftead  oF 
replying  nul  t'l^l  record^  the  plaintiff  obtained  a  rule  for  the 
plea  to  be  rcjefted,  unlefs  oyer  was  given  of  the  jud^^ment  •,  ac- 
cording to  Gir/A^w  453,  517.  it  being  a  record  of  the  fame 
court.     Trin^  3  Ceo.  a.    Gwinntl  v.  Thompfon  \^a)  tlie  fame  rule. 


Plaice. 


Fox  verf^  Glafs. 

TH  E  court  ha4  long  refufed  to  fet  afide  a  judgment  which 
was  regular,  on  putting  the  plaintiff  in  as  good  a  condi- 
tion. But  upon  preifing  the  pra£lice  of  6*.  B*  I  broke  trough 
it  in  tliis  caufc,  and  now  they  do  it  every  day. 
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Ford  v^r/;  Fleming. 
In  Cane,  coram  King  Lord  Chancellor. 

TH  E  cafe  was  this.     Jane  Fleming  made  her  will  In  this  Shegif«ibyi«l 
manner  as  to  the  matter  in  queftion.  gnrndaofhter 

being  part  of  a 

«•  liem.  I  give  and  bequeath  to  my  prandauchtcr  the  fum  of  ^«»>5**»»5  «<*^ 
,  /oo  owiiiE  for  kom 

•*  40  /.  being  part  of  the  debt  due  and  owing  from  G.  Maxton  for  fhc  tUowing  the 
•*  rent,  (he  allowing  tlie  charges  in  getting  in  the  fame,     Item^  charge*  forget* 
**  1  ^ive  the  reft  and  rcGdue  of  what  is  owing  to  me  from  faid  Jh? tcftstoUaf- 
**  Alaxt^fiy  which  is  about  40  /.  more,  to  my  two  grandfons  to  urwarda  leco- 
**  be  equally  divided  between  them,  allowing  the  charges  as  ▼«"  the  debt, 
•*  aforcfaid.     And  then  by  a  codicil  fhe  orders,  that  her  execu-  ^^^  *'f^tb^t?^ 
**  tors,  or  whomever  it  fhould  concern,  (hould  take  no  more  of  gacy. 
**  G.  Maxton  than  what  would  anfwcr  the  charges  of  getting  in  Abr.  Ct.  Ef» 
"the  faid  debt."  3-J^.^.^^ 

469* 

Before  the  teftatvix's  death  (he  recovered  the  debt ;  and  the      £  ^2^  \ 
fmgle  queftion  was,  whether  this  was  an  ademption  of  the  legacy 
or  not. 

Lord  Chancellor^  It  is  not :  this  is  a  devifc  of  a  particular  fum 
of  money ;  and  the  debt  is  only  appointed  as  the  fund,  out  of 
which  it  is  to  arife.  Rjym.  335.  there  is  a  diftinftion  taken, 
where  a  debt  is  devifed,  the  receipt  in  that  cafe  by  the  teftator 
would  be  an  ademption.  But  where  a  fum  is  devifed  payable 
out  of  a  debt,  tlie  receipt  of  that  debt  is  no  ademption  ( I ). 


( 1 )  A  diflin^lion  has  been  relied  immi  er'al  in  EmrlThfrwid  v.  Earl 

upon  that  where  the  teftator  him-  Suffolk,  1  P.  /^«i/.  464.    AJbtons. 

felf  calls  in  the  debt  it  (hall  be  an  Afljt^n,  3  P.  iVms.  38b.  Drinkisja* 

ademption  of  the  legacy,  but  that  ter^.  Falconer,  2  /'i'z.  623.  AUw^ 

it  otherwife  where  the  debtor  has  ney  Gfneial  v,  Perkirtt  Ami.  566. 

ptid   it  in   uncalled  for,  in    Orm  Hamhling  s.  Lifter^  ib.  401.    AJk- 

\»  ^mtthy  I  Eq.  Ca.  Ahr.    302.//.  burner  y.   Macguire^  2    Br§,    Cha, 

p    .Tfukat  w.  Creckatf    zP.lVms.  Rep,    108.      Humphreys    v.   Huw 

105.   RyJery.  irager^   340.  Birch  phreys,  in    Chan.    24   July  I/Sp- 

V.Baker,  Mojl,  373.      Partridge  v.  Corir'/  P,  Wms,  330.  «.  I.  whcrt 

PartrUge,  Ca.  Temp.  TalL  1 28.  thefc  cifes  are  collected. 
But  \hi>  difTerenwC  ha&  been  held 


Ux 
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Dominus  Rex  vtrj.  Roger*  Johnfon. 

^^  ,     TT*  ^  ^  defendant  in  y/^nV  1727.  was  committed  to  Ncwgqtg 
jjit'g         JL      for  high  trealon  in  diminifliing  the   coin  ;  and  upon  1 7 


<|utlawry  for 

reafoxi  rcvcife 

on  defendant*  1  _  ^  _  ^  .  , 

conwng  in  wjjh-  June^  before  he   was   indifted,  he  made  his  efcape :  upon  1 1 

Ina  cJkaicaf*  ^"''^  1 728.  he  was  retaken  at  NenvcaJiU^  Jiaving  during  his  ab* 

the  court  will  "  fence,  viz,  3  July  1727,  been  indifted  for  high  treafon,  upon 

aotappointa       which  prccefs  ifTued  againft  him  in  order  to  outlaw  him,  and  8 

Sf  dlfcndTnth  -R^r/.72r)'  after  (which  was  the  February  before  his   being  rctak- 

frcfent.  en)  he  w?.s  declared  outlawed.    He  was  brought  up  to  Newgate^ 

J  Bara.B.  R.       ^^d  in  the  beginning  oi  Alichaeimas  term  laft  moved  for  a  kabca^ 

SOI,  ii?''i2^!  corpus^  by  virtue  of  which  he  was  brought  to  the  court,  and  dc- 

foft. C.L.  46.    fired  the  benefit  of  a  trial,  accoiding  to  5  Jff  6  E.  6.c.  ii.  he 

now  furrendering  himfr.If  to  the  Chief  Juflice,  and  offering  to 

Iraverfethe  indiclment,  having  been  beyond  fea  at   the  time  oi 

the  outlawry,  and  being  ftiii  within    the    year.     The  outlawry 

not  being  removed,  the  court  faid  they  could  only  make  a  minute 

of  his  prayer,  and  ordered  a  certiorari  to  remove  the  proceedings 

from  the  Old  Bailey^  and  that  the  defendant  ihould  be  brought 

up  again  upon  the  return  of  it.     When  the  certiorari  was  return* 

cd,  the  court  made  little  difficulty  of  allowing  him  the  benefit  of 

the  (latutc,  though  it  was  mentioned,  but  not  much  infifted  up* 

on,  by  Mr.  Attorney,  that  it  was  not  a  voluntary  render,  b.ut  i^ 

compulfory  recaption,  and  therefore  not  within  the  aft,  accord- 

£riMy  G^ntrd    ^"8  '°  ^^^  Thomas   ArmJ}rong\   cafe,  Vol.  3,    State  Trials  334. 

Allowed  at  the      But  the  couit  feemed  very  unwilling  to  hear  any  thing  of  that 

-^irrfut  this  cafe  ^jjf^  .  faying  it   was  very  hard,  when  the  law  had  civen  a  man 

•dmittcdofa  .  "^  •        .1.   .  il      .  1  •        l-  t.   r         ^1?  ' 

diftinai^n  from  ^  Y^^^  *^  come  in,  that  by  taking  him  up  before  the  year  was 

BirT*.  Atm-       out,  the  benefit  of  that  law  ftiould  be  taken  from  him,  if  he  could 

«i^he^*^di^*"  bring  himfelf  within  the    defcription  of  it.     Whereupon  being 

defendant  aflced  what  he  had  to  fay  why  execution  (hould  not  be  done  upoij 

broughL  tlje  firft  him  ;  he  delivered  in  a  plea  in  Latin^  and  ingrofled  on  parch- 

fcistwVmftance,  *"^ent  ftampt,  fetting  forth  that  he  being  duBus  ad  harram  did 

«nd offered  at      fui render   himfelf  to  the  Chief  Juflice,  and  offered  to  traverfe 

the  return  to       (Jig  indiclment ;  and  as  to  the  outlawry  he  pleaded,  that  at  the 

Chief  Jufticc  5  *  time  it  was  pronounced,  and  long  before  and  after,  he  was  refi- 

Intheo-hci  the  dcnt  beyond  fea  out  of  tte  dominion  of  his  Majefly,  viz,  apt/ J 

^^pr"T!  in  ^^hI^^^^Z  *"  ^^^/'^W,  under  the  dominion  of  the  States  General, 

onaer  o  n^e       whereby  he  was  difabled  to  render  himfelf ;  and  avers  the  iden* 

execuiionaward-  tiiy  of  liis  pevfon,  and  tlie  high  treafon  for  which  he  was  com- 

,      ^  milted  and  indi6led  and  outlawed,  and  prays  judgment,  if  upon 

i     ^^5  J     th  It  outlawry  the  court  will  proceed  any  farther  againfl  him, 

^  An  i  as  10  the  high  treafon  he  pleads  Not  guilty.     Upon  putting 

in  this  plea  Mr.  Attorney  defircd  a  copy  of  it,  and  time  to  confi- 

ijcr  it  \  and  the  mxt  d.iy  the  defendant  being  brought  up  again, 

'  Mr. 


iHkry  Term  i  Geo.  2^  taj^ 

Mr.  Attorney  obje£le<i,  that  he  (hould  not  have  pleaded  to  the 
indi£tment,  dll  his  other  plea  of  being  beyond  fea  was  deter* 
mined  y  and  it  being  taken  notice  of»  that  in  Sir  Tbo.  Armpron^% 
cafe  it  was  pleaded  ore  Unus  at  the  bar,  the  court  thought  it  i  sia.  71. 
would  be  better  that  the  defendant  fliould  lake  back  the  plea :  «  ^e^-  6»- 
and  Mr*  Attorney  confenting,  the  plea  was  delivered  back,  and  ^  i^ekf  juiT 
he  ordered  to  be  brought  up  again  on  25  Njvemher^  and  notice 
to  be  given  to  the  (heriiF,  to  be  prepared  with  a  jury. 

It  was  debated,  whether  he  could  not  at  the  fame  time,  if  he 
was  found  to  be  beyond  fea,  be  called  upon  to  plead  to  the  in- 
di£tment,  and  try  that  iiTue  alfo  at  the  fame  time :  but  upon 
confideration,  it  was  found  he  could  not,  becaufe  till  his  being 
beyond  fea  was  founds  he  could  not  plead ;  and  after  his  plea 
there  muft  be  fifteen  days  between  the  tejle  and  return  of  the  vt* 
mre^  it  being  an  indi£lment  removed  by  certiorari. 

It  was  debated  llkewife,  whether  In  cafe  it  was  found  for  him 
as  to  this  plea,  the  indi£lment  could  not  be  fent  back  to  be  tried 
at  the  Old  Bailey :  but  upon  looking  into  the  a£t  6  //•  8.  c.  6. 
it  was  found  to  extend  to  felons  and  murderers  only,  and  not  to 
treafon. 

Upon  the  25th  of  November  he  was  brought  up :  and  without 
taking  any  notice  of  the  former  proceedings,  the  outlawry  againfl 
him  was  read,  and  he  was  called  upon  to  know  what  he  had  to 
fay,  why  execution  (hould  not  be  awarded :  npon  which  he 
pleaded  ore  tenus  his  being  beyond  fea  at  the  time  of  the  outlawry 
pronounced;  and  the  Attorney  General  inJlanUr  replied*  on 
tenttSf  that  he  was  then  within  the  realm,  and  traverfed  tliat  he 
was  beyond  fea  according  to  his  plea,  and  offered  an  idue  upon 
it ;  the  defendant  thereupon  fa  id  he  joined  iiUie ,  and  the  jury 
came  inftantly  to  the  bar  and  were  fworn  (i).  And  then 
Strange  pro  def*  (for  it  was  agreed  he  was  to  have  counfel  as  to  ^  ( j^eb.  »\m 
fad  and  law  both,  in  this  collateral  iiTue,  though  not  on  the  in-» 
diriment  itfelf,  the  offence  as  to  the  coin  being  excepted  out  of 
the  ftatute  of  King  William  3.)  opened  the  iiTue;  and  feveral  [  8.26  ] 
witnefles  were  examined,  to  prove  him  beyond  fea :  and  after 
the  King's  counfel  had  been  heard,  and  examined  their  witnefles; 
the  prifoner's  counfel  replied,  and  afterwards  the  evidence  was 
fummed  up ;  and  the  jury  found  the  iflue  for  the  defendant. 

Upon  bringing  in  this  verdift  the  defendant  was  immediately 
arraigned,  and  pleaded  Not  guilty.     And  he  was  ordered  to  be 


(i)   Fide  Rex  r.  Davis,  1  Bitrr.  638.     Raicliffe^t  cafe,  Foft.  Cr. 
t^m  41.     1  '"Black.  Reji.  3. 

M  J  •  tried 
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tried  at  tlic  bar  the  next  term.  Upon  the  firft  day  of  which  the 
Attorney  moved  the  court  to  appoint  a  day  for  trial ;  but  the  de- 
fendant not  being  at  the  bar,  the  court  would  make  no  rule,  it 
being  a  capital  cafe.  And  he  was  the  nejct  day  bmught  to  the 
bar,  and  tlien  the  time  for  trial  was  fixed  -y  ami  upon  the  evi- 
dence the  defendant  was  acquitted. 


Baldwin  v/r/I  Morgan. 

Xfoltable  eofts    'T^HE  plaintiff  out  of  the  penalty  of  a  recognizance  of  bail 
oIt"Tthe  ^^'^^  levied  not  only  the  money  recovered,  but  feme  cofts,  not 

Btltyof  arcco^.  included  in  the  judgment,  but  fuch  as  he  had  rcaily  been  put  to: 
nUanceofbail.  and  upoii  motion  it  was  held,  that  though  equitable  coits  may 
ia^!T^'  ^widi  ^^  ^^^^^^  o^t  of  ^hc  penalty  of  a  bond,  yet  it  was  too  hard  to 
l<Mi»e  difference,  ^tiifer  it  to  be  done  againft  the  bail :  and  fo  the  overplus  money 
was  ordered  to  be  returned.     Strange  pro  cuer\ 


Searle  verf.  Lord  Barrington. 

Tilt  2iia«rfe«  ^  I  ^  H  E  plaintiff  brought  an  aftlon  on  a  boiul  cntred  into  to 
ment  of  jntereft  JL  hcr  hulband  by  one  IVildman^  uiKicr  M'liom  the  defendant 
being  paid  with,  claimed,  and  the  bond  was  dated  24  June  1697.  The  defend- 
ihall  be  given  in  »"t  pleaded  y2r/W/  ad  diem^  and  relied  upon  the  prefumption,  it 
evidence  though  being  aftcr  twenty  years  (i):  to  encounter  wliich  the  plaintiff  at 

of  fhc  ?bii**'e?  ^^^  ^**'*^  *"^^  ^f  ^^  ^^"*^»  ^'^^^'^  ^'*^^  "^  '^'^"'  ^^  ^*^^*  I.  offered 
L.Raym.  1370.  lo  give  in  evidence  tlie  indorfement  of  iiitereft  under  the  hand 
S  Mod.  278.  of  the  obligee  in  the  year  1707  which  was  three  years  before  the 
note  n^'*'^*  death  of  tl\c  obligor:  but  Pralt  C.  J.  before  whom  it  was, 
3Bro.  Par.Ca.  being  of  opini<m  it  ought  not  to  be  given  given  in  evidence, 
$35.  S.  C.  from  the  dang^rr  of  letting  the  obligee  make  indorfements, 
which  might  be  done  at  any  time ;  the  plaintiff  was  nonfuit,  and 
afterwards  moved  the  court  aguinft  the  opinion  of  the  Chief 


(1)  That  the  lapfe  of  20  years  by  Lord  Mansfield  that  the  time 

without  any  demand  or  payment  in    whicli   a  bond    (hall  be  pre-- 

upon  a  bond  fliall,  in  itjcfy\  form  fumed   faii.sfied,    u  not  fixed   to 

a   prefumpdoD   that  it  has  been  20  years,  it  may  be  in  18  or  19. 

difcharged.*       flJe    Mortland  v.  BuUo    J .    takes  this    dirtin£lion» 

Bf^ifrnty    ante    6^2.        Flcnver   v.  that  20  years  (hall  in  itfelf  form 

B>lingbrokt ,    ante    638.      In    the  a  prefumption,   but   in   lefs  time 

Mlncbeifea  eaufes^  4  Bun\  1963*  payment    (hall  not  be    prefumed 

Fnhti   V.   iraie^     I    Black.    532.  without  other  evidrncc  in  favour 

Or^aldv,  Le^f.'%  i  Term  Rep,  270.  of  the  prclumpiiun.     Oji^aid  \^ 


In  which  iall  Cdfe,  and  in  Rex  v.     Ltgh^    \  Te  mRe;^,  ziz, 
Utrfheni^   1  Burr,  434..   it   is  laid 


Juilicec^ 
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Jufticc ;  and  upon  debate  the  other  three  Jn<lo;e5  were  of  opinion, 
it  ought  to  have  been  left  to  the  jury  j  for  they  might  have  rea- 
fon  to  believe  it  was  done  with  the  privity  of  the  obligor,  and 
the  conftant  praftice  is  for  the  obligee  to  indorfc  the  payment  of 
intcreft,  and  that  for  the  fake  of  the  obligor,  who  is  lafer  by 
fuch  an  indorfcment,  than  by  taking  a  loofe  receipt.  But  an 
objection  arifmg,  that  after  a  nonfuit  the  plaintiff  was  oat  of 
court,  and  could  not  have  a  new  trial,  no  rule  was  made^  and 
fne  was  left  to  bring  a  new  aftion  (2). 

Accordingly  a  new  aclion  was  brou^'ht  and  tried  at  Guildhall 
before  Chief  Juftice  Raymoml^  who  fullered  the  indorfement  to 
be  read,  and  the  jury  found  for  the  plaintiff.  The  defendant 
tendered  a  bill  of  exception^,  whit  h  was  fealcd  :  and  after  judg- 
ment for  the  plaintiff,  a  writ  of  error  was  brought  in  the  Exche- 
quer Chamber,  and  the  bill  of  exceptions  returned  as  parcel 
of  the  record.  And  upon  argument  Chief  Juftice  Eyre^  Chief 
B.\ron  Pt^ngcllyy  Detiton^  Hale  and  Prirr  vfcrc  of  opinion  to  affirm  ; 
and  Cr.rUr  and  Coiuyus  to  rcvcrfe.  So  the  judgment  of  B.  R. 
was  affirmed  this  ttrm  (3). 

In  February  1 7 30,  this  judgment  was  afiirmcd  in  Parliament. 

HiL  12  Geo.  2.  B.R,  lurvcrw  Crifp^  the  Chief  Juftice  rc- 
fufcd  to  let  the  indorfement  of  a  receipt  of  p^rt  of  the  bond, 
after  the  prcfumption  had  taken  pl.ice,  to  be  given  in  evidence ; 
faying  it  differed  from  this  cafe,  where  the  indorfement  appeared 
to  be  made  before  it  could  be  thought  ncccffary  to  be  made  ufe  of 
to  encounter  the  p-.elumption  (4). 
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(2)  n-jl  it  in  now  fettlfd  th:it  a 
new  trirti  may  b;  ^r.iiueJ  whviC 
t:i:;  pl.iiii::.*f  is  non:oi:od  ihrou^li 
k  rnitakc  of  Oic    Ji  ij;':6  in  p'.-iut 

0  t  I  ri  w .  ijiii  ii'  r  V .  h  ^  /'/.»;.' ,  ^.  L  nr. 
1^66.  in  /;.  A\  ^t»i..U  V.  il'tlU^ 
ana  Ba^Jk.i.-:  v.  IVy:}:.  cited  /v. 
tieiuis  V.  lht:,t  t%\  t.'- ■^''.  4S3. 
^livjl?  i*n  V .  A ,/ N  ■  it- , ,  3  / f '  w  Me/t • 
2.  ^Lh'CiU  V.  tin^y^,  ;  U'i'f.  I^j. 
Rackhiim  V.  J<-Jp*pt  t^,  332.  b.  P. 
in  C,  /).     Sec  Ji\u  F'jyl ts  V.  JJ'ii'.e^ 

1  bU:k.  532.  \\\  i).  /.'.  Lii-:  V. 
D 'jr,  Bai nt'i  \\i.      //.:; t:. ;  v .  jJt - 

iii;j-Jh,    i').    317-        Contra   1;,    C.iL 

(3)  How  Ja.-  criirica  in  privaic 
books  arc  c\idtnce  to  .-street  ihc 
interell  of  rhlrd  perfons.  t^'iJc 
iratrin  v.  Ci/rnuilU^  pall.  1  I  29. 

(4)  In   Bivn.*    V.    Rarjom^     I 

Vol.  II. 


Bnrmiul.  /'.  R.  432.  a  fimilar  in- 
dorlfmtnt  feemi  to  have  been  ad- 
(nii(>'J,  tliou^'h  made  alter  the 
pr.'iumptlon  h.id  t.iken  piace.  But 
in  (J';:i  v.  The  limk  of  EHglanJ^ 
2  I 're  43.  Lord  HarJ  IV  nie  look 
i\\c  lame  ciitinviion  as  was  done 
in  iiif.*  prrfent  cifc  In  a  copy  of 
Sf'/n"/  Cafti  of  EjU.  152.  ^ where 
rhia  (j«(f  ii>  alio  fr|Vorttd)  former- 
ly in  the  poffeilion  of  the  la:e  Mr. 
J.  Priliorit  and  now  in  tiiat  of  the 
Cwi'.or,  ii  \i>  ilat'-d  ihac  **  at  thcSit- 
"  lings   alicr  MliLulinas  term  at 

*•  Jin  laid,  tlMt  he  VfSLS  never 
*«  mnch  plealcd  wiih  the  d^rcr- 
**  mination  of  Scailtw.  Lor// Bar ^ 
"  rir^tofi,  iiowcvcr  he  faid  it  was 
•'  law." 

•M4 


ui 
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In  an  adjMi 
«pon  an  account 
iUtedy  the  items 
need  not  be  laid 
to  hsTe  become 
due  infra  jurif" 
ii£liontm  in  an 
inrVrior  court* 

(0 

L.  Raym.  1555. 
1  Barn.  B.  R. 
128    S.  C. 
lu  Raym.  795. 
1040. 
Rep.a1fi>6Mod. 

Holt  13. 
Salk.  404. 


Emery  verf.  Barlctt. 

UPON  error  out  of  the  court  of  Z/Vr/^^W  it  was  objeftecl^ 
that  the  items  of  a  dated  account  were  not  laid  infra 
jurifdiclionetfu  But  the  court  held  it  enough  to  lay  the  account 
to  be  dated  within  the  jurifdiAion  \  and  that  as  a  venue  was  not 
neceffary  to  be  laid  as  to  the  items  ^  there  was  no  occafion  to  aver 
them  to  have  arifen  within  the  jurifdi£^ion.  Cafes  cited  were 
Davis  V.  Stanyard,  Mich.  3  Ann*  for  immoderate  riding  and 
whipping  a  horfe,  and  held  the  whipping  need  not  be  laid  infra 
jurifdiElionem.  Lutiu.  25 6^  261.  15  £.  4.  4.  Hob.  88. 
1  Satnid.  73,  All.  72.  Sii.  132.  2  Lev.  165.  o.Jon./^'j. 
Mod.  Ca.  223.     The  judgment  was  affirmed. 


(1)  Vide  Trtvor  v.  ff^allj  1  Term  Rep,  151. 


Troverfor  a  par- 
cel of  diamonds. 

Ante  509. 
z  L.  Raym. 

[   828   J 


ERP 
of 


White  verf.  Graham. 

RROR  of  a  judgment  e  C.  B.  in  trover  for  a  parcel 
diamon*ls.  And  Strange  pro  quer^  in  error e  would  have 
diftinguilhed  this  from  the  cafe  of  Bottomley  v.  Harrifon^  which 
was  trover  for  a  parcel  of  packcloths,  wrappers,  and  cords  ;  be- 
caufe  that  was  taken  as  a  bundle  of  feveral  thing  not  eafily  to  be 
feparatcd,  whereas  each  diamond  was  dilcin£l :  and  it  ought  to 
have  been  brought  for  fo  many  diamonds.  But  the  court  thought 
there  was  no  difference,  and  aiHrmed  the  judgment.  And  after- 
wards on  error  in  Parliament  it  was  likewifc  affirmed  ex  part^^  I 
declining  to  argu^i  it. 


(1)    Fide  1  Co:r.,  Dig.  Action   upon  the  Cafe  upon  Trover »    (G.  a.) 
(G.  3.}  317.      I  Ld.  Kiiy:n.  191. 


Dominus  Rex  verf,  Malland. 

Where  there ii  I  NDICTMENT  on  the  ftatute  of  the  late  King,  12  Geo.  i. 
TaTatu^c'^c-**  *  '^^  35-  ^*^^  burning  place  bricks  and  flock  bricks  together. 
nai.y,itisadebt  And  on  demurrer  it  was  objefted  by  Mr.  Fazaherleyy  that  in  this 
to  tnc  crown,  particular  inftance,  tliough  a  penalty  of  20  /.  per  thoufand  is 
andfua  le  tor  m  gjygp^  yr.^  there  is  no  appropriation  of  it,  or  any  method  pre- 
fcribcd  in  wlilch  it  fliall  be  recovered,  though  there  is  as  to.  all 
the  reft.  And  upon  looking  into  the  ad,  it  appeared  this 
offi:ncc  was  omitted  out  of  the  claufe,  which  gave  the  bricklayers 


a  court  of  re  ve 
rue,  and  noc  by 
irdidment 

Fi:2.47- 

2  Scir.Ca.  p. 

iz,  Ko.  19. 

i  Darn.  B.  R*  108.  S.  C. 


com* 
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compafkiy  power  to  fue  for  the  penalties ;  and  therefore  the  court 
held,  tluit  the  ao/.  per  thoufand  was  in  the  nature  of  a  debt  to 
the  crown,  where  the  unappropriated  penalty  would  go,  aad 
was  fuaUe  for  in  a  court  of  revenue,  and  not  by  indid^ment. 
Though  Strange  cited  I  Mod.  34.  I  Fent.  63*  and  infifted,  that 
the  20 /•  ought  to  be  the  meafuie  of  the  fine  upon  the  indid^- 
ment  ( i).     jfutUcium  pro  d^. 

(i)  C^/^Ncafe,  Cro,  Jac.  643.  ih,  834.     Rex  t.  Harris,  4   Term 

Rijfr.  Jffnjrht,  1  Burr.  543.  RtM  Rep.  205.     2  H.  H.  P.  C.   171. 

▼.  Pen/axy   1  BarnMni.B.R,  Xtj.  2   Hawk.  P.  C.  c.  23.  /eS.  4. 

2  SfJT'  Ca.  224.     Rex  v.  Rebinfon^  /•  301. 
2  Burr.    803.     In  Rix  ▼.  Boyedp 


Borough  of  Chriftchurclu 

UP O N  a  motion  for  an  information  in  nature  of, a  quo  war-  Who oaght t* 
ranto  againft  the  common  freemen ;  it  was  held,  tliat  they  ^^  ^^^^  ^ 
need  not  be  quilificd  by  taking  the  tcft,  for  they  do  not  excrcife     ^*^'  *'* 
any  office  relating  to  the  government  of  the  town^  and  an  infor- 
mation was  denied. 


Dominus  Rex  verf.  Woodham* 

P  O  N  a  motion  for  an  information  againft  the  defendant,  Jofticet  of  pene 

who  was  a  juftice  of  peace ;  it  was  held,  that  a  perfon  in  "■not«>nPffliit 

txccutiou  in  B.  R.  may  be  there  charged  criminally  by  a  juftice  ^i^^  ipttniy  z»ai. 
of  peace's  warrant.     But  that  no  fuch  juftice  can  take  a  prifoner 
of  thift  court  out  of  the  cuftody  of  the  court,  and  fehd  liini  to  the 
county  gaol. 


u 


I 


Field  verf.  Curtis.  *[  ^29  ] 

T  was  held,  that  no  releafe  could  make  the  bankpipt  a  wit-  Bankrupt  canr.«t 
to  prove  his  own  ad  of  bankruptcy  ( i ).  CiXupte"^  ^ 


(i)  E-xemi  V.  G«/V,  H,  8  Geo.  2.  in  C.  B.  H.  Black.  279.     Bat  the 

Per  Hardivicke  Q.  J.  Bull.  L,  N.  confeffion  or  declaration  .of  the 

P.  40.  S.  P.    Ee  inde  Bateman  v.  bankrupt  made  prior  to  the  tak- 

BtLtlty,    5    Term  Rep.   512.    and  ing  out  the  comiRiflion,  thai  he 

th^t  he  is  not  admiffible  to  prove  dio  a  particular  ad  from  fuch  a 

any  ld6i  neceflary  to  iupport  the  motive  as  cither  conllitutes  it  an 

commiifioa.    Cbofman^.GardKer,  att  of  bankxttptcy  ia  icfelf,    or 

makes 
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makes  h  eridence  of  one,  may,  if  not  allowable  nnleA  it  it  conoo^ 

made  without  collufion,  be  given  mitant  with  fuch  fadt.  jimSro/eWm 

in  evidence  where  fuch  particular  ClenJtn^  coram  Haniwicke  C  J* 

a£t  is  proved.    Mnrtin  v.   Eylocp  Caf.  omf.  Hard.  zZj* 
sHie  809.    Bat  this  evidence  ieemt 


Coleman  verf.  Saycn 

At  Guildhall  coram  Raymond  C  y* 

Wldiin  what  ii  Bill  was  drawn  papble  at  fix  days  fight,  and  prefentcd  and 
fce°?end«c<ir"*  -Tv  accepted  8  th  of  February^  which  made  it  payable  the  14th, 
2  Barn.  B.  R.  sind  the  three  days  of  grace  brought  it  to  the  17th,  which  was  a 
l^y  S.  C.  Saturday^  and  the  acceptor  ftopt  payment  on  the  Tuefday  follow- 

ing, before  which  tlic  bill  was  not  tendered.  And  upon  this 
evidence  it  was  left  to  the  jury,  who  were  of  opinion,  that  the 
drawer  was  difcharged  at  the  end  of  the  three  days  of  grace  ( i  )• 


( I )  Fide  Eaft  Imdim  Cvmpamy  v.  Cbittf^  p^.  1175, 


fjo 


Eafter  Term 

2  Georgii   2  Regis.     In  B*  R. 


Sir  Robert  Raymond,  Knt.  Lurd  Chief  Jujlicc. 

Sir  Francis  Page,  Knt. 

James  Reynolds,  E/q;  \jHfiiccs. 

Sir  Edmvmd  Probyn,  Knt,        ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 

Goodriglit  verf.  Hart  et  ux*. 

THE  defendant  as  daughter  And  heir  of  the  late  Admiral  No  relief  agaiiift 
Hcfter  brought  an  cjcftmcnt,  and  recovered,  and  was  put  *  tenant'i  refu. 
into  poflcflicn  :  the  other  fide  brought  an  ejeftmcnt,  and  Hart  fn^^akc  A^! 
and  his  wife  obtained  a  rale  to  be  made  defendants  with  the  tc-  fence  in  ejca- 
nants  in  poffeflion,  and  entred  their  appearance  :  but  the  tenants  "^^• 
having  been  praftifed  upon,  refufed  to  nppcar  or  make  any  dc-  ,,g.  il^'j**©. 
fence ;    upon  which  judgment  was  figncd  againft    the  cafual  S.  C. 
ejector,  after  a  trial  at  bar  had  l'>cen  granted  ;  and  a  writ  of  pof- 
fclFion  was  taken  out,  and  pofTcITion  delivered.      Hart  and  his 
wife,  tlic  landlords,  moved  to  fet  it  afide,  infilling  that  the  only 
reafon  for  making  the  landlord  a  defendant  was  to  fecure  a  trial 
in  all  events,  and  to  prevent  the  tenant  from  betraying  the  pof- 
fcfTion.     But  the  court  refufed  to  fet  afidc  the  judgment,  faying  g^ 

that  the  rule  was  only,  that  the  landlord  fliouid  be  made  a  de- 
fendant una  cum  the  tenants  in  po(refr:on ;  and  therefore  if  they 
would  not  ftand  the  fuit,  tlie  hiullord  eould  not  be  let  in. 
^v^/v  tamrr.y  for  this  ib  giving  tenants  much  too  great  a  power, 

and 
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tini  niakes  tliem  abfolute  mafters  of  the  eftate,  and  to  choofd 
their  own  landlords  ( i }•    See  1 1  Geo.  2.  c.  19.  §  13. 

The  court  rcfufing  to  relieve  the  landlord,  he  went  down  into 
the  country,  and  prevailed  with  the  tenants,  on  giving  them  fe- 
curity  to  attorn  to  him  ;  and  then  the  plaintiff  in  eje£^ment  came 
and  complained  to  the  court,  and  moved  for  a  new  writ  of  pof- 
feiEon.  But  the  court  rcfufed  to  relieve  him,  there  having 
been  a  regular  execution  of  the  firft  writ}  and  faid  the  dif- 
tin£lion  was,  that  if  immediately  after  the  writ  had  been  ex- 
ecuted, the  tenants  had  attorned ;  there  (hould  have  been  a  new 
writ.  But  not  where  the  poflefnon  had  continued  as  de&vcrcd 
for  above  a  month,  as  it  had  in  this  cafe. 


( I )  Fairdaim  ex  denC  Fowler  v.  defnid  without  the  tenant  in  foffef^ 

SbamtuUf    3  Bun.   1301.    1303.  Jion^  ivho  might  befon  have  defended 

Where  the  law  of  this  cafe   is  tvith  him^  was  drdwn  and  intro- 

doubted  of,  independant  of  the  duced  into    parliament    by    Sir 

1 1  Geo,  2.  r.  19.  and  it  is  faid  that  John  Strange,  ih,  1292. 
that  ad  ly  ivhieh  all  fer/ons  may 

Dominus  Rex  verf.  Inhabltantes  de  Norton  in  Com'  Salop% 

Apped  ffluft  '>«  Ti  ^^*  ^^^^  excepted  to  an  order  of  fcflions  for  difcharging 
to  the  next  fef-  J^yJL  an  Order  of  removal,  becaufe  the  juftices*  order  was  dated 
Smil*^^^iite  ^**c  ^'ft  of  Jttne^  and  the  feffions'  order  was  not  till  Mickaelmas 
if  thstnitr.       feflions  following,  io  that  Midfummer  fcflions  intervened. 

To  this  it  was  anfwered,  that  by  the  exprefs  words  of  the  fta- 

tute  the  appeal  is  to  be  the  next  feflions  after  the  parties  find 

themfelves  aggrieved,  w]^iich  is  not  till  the  removal:  and  for 

ought  appears,  Michaelmas  feflions  might  be  the  next  feflions 

after  the  grievance.     And  fo  it  was  held  in  the  cafe  of  the  pa- 

(«)Gd<i«f9«tt.  riflies  of  (a)  Milbrook  and   St,  John's  in    Southampton^    Mich. 

aadRcm.pl.S8.  ,  Q^^^  i.  in  5.  R.     To  which  the  court  agreed,  and  the  feflions* 

*  order  was  affirmed. 


Between  the  Pariflies  of  St.  Michael  Coflany  in  Norwich  ofid  St 
Matthew's  in  Ipfwich. 

PON  an  order  of  feflions  the  cafe  was  fpecially  ftattd» 

on  a  removal  of  Edmund  Williams  and  Amy  his  wife,  and 

Solomon  and  Amy^  their  children,  from  St.  Michael'^  to 

BO  ftf Cilement  la 

the  Uft  place  his  father  lived  In.  i  Born.  B.  R.  zo8.  157*    Andr.  3S0.   2  Sefl*.  Ca*  p.  1 54.  No.  XS9« 

a  BtfUbyCooft  44.  pl,7i.S.C.  more  tuli. 

St. 
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ii.  Maiih^s :  that  Edmund  W^Htams  the  elder,  the  father  of 
Edmtttnd  Williams  removed,  was  fettled  at  Shipton  Mallet^  and 
afterwsirds  re^Qoved  to  Bruforij  where  he  continued  twenty  years^ 
and  had  Edmund  the  fon  born  there,  whom  he  bred  up  in  his 
own  trade  till  nineteen  years  old,  when  he  left  his  father  and 
came  to  Horwlch^  and  married,  and  had  the  three  children. 
That  fince  the  birth  of  the  children  old  Edmund  the  grandfather 
gained  a  fetdement  in  Ipfnvich.  to  which  the  two  juftices  re* 
moved  the  family.  But  the  feffions  being  of  opinion^  their  fet* 
tlcmcnt  was  not  at  Ipfivich^  difcharged  the  order. 

Etper^ir^^  The  order  of  feffions  is  right.    Tor  there  is  ao      f  sh     t 
colour  to  fay  the  fon  and  his  family  were  fettled  at  Ipfnuich.  where       \  ^^  * 
they  never  were  \  and  tliis  is  exa£lly  the  fame  cafe  as  that  of 
Ea/lni90odbay  and  Wejlwoodhay.     Ante  438.  (1) 

But  then  an  exception  was  taken  to  the  order  of  feffions,  that  Where  an  trdcyr 
It  is  faid  to  be  made  at  a  feffions  held  by  adjournment  fuch  a  day  \  iJkluniedVrf- 
and  does  not  (hew  that  the  feffions  commenced  within  the  time  fiom,  it  muft 
prefcribed  by  the  a£k :  it  (hould  have  been  adfeffionem  inchoatam  y^^T^L^.* 
fuch  a  day,  and  held  by  adjournment  after.     And  for  this  fault  t^,    ^^f*«^** 
the  order  of  feffiops  was  quashed.     Strange  pro  Ipfwich  (a)* 


(i)  Bugden  V.  Jmpthill^  Burr,  Rex  v.  CoUinghoum  Ducts,  4  Term 

S.C  270.  S.  P.     See  alfb  upoa  Rep.  199. 

this  fobjcd  Rex   v.  Walpole   St.  (2)  Rex  v.  Hatrtnyfy,  Burr.  S, 

httrty  Burr.  S.  C.  638.     Rex  v.  C.  102.  Rex  Vt  Heptou/iall,  ik.  88, 

Ofbwrcb,  3  term  Rep.  ili^.  Rex  §.  ?, 
^'  ff'iuw cum  Twam^f09ke^  16.  ^ff. 


€ 

s  Th^  Cafe  of  Schrlven  and  Turner. 


A    Mandamus  was  granted  to  the  court  of  aldermen  in  London^  MMamns  fbf 

to  reftpre  them  to  the  office  of  yeoman  of  the  wood-wharf,  JJ^^*J^^ 

;    Qa  ao  affidavit  of  its  being  an  ancient  office  and  a  freehold.  1  Tenn  Rep* 

404- 

/  3  Term  Rep» 

f  Bpwlcs  verf.  Bridges  and  Markwick* 

COVENANT  on  a  deed  dated  31  Augufi  1720,  whereby  Whitinfuffi- 

in  confideration  of  420/,  paid  by  the  plaintiiSF  to  the  de-  ««« tender  (i). 
fejidants,  they  covenanted,  that  they  or  one  of  tliem,  on  three 

(1)  Sec  Tbormlen  v.  MoultoMyauu  533,     BfaclweH  v.  Najb,  ante 
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A^ys  notice  in  writing,  to  be  left  at  the  houfc  of  the  defendant 
Bridges  any  time  in  a  y-ar,  would  accept,  or  caufe  to  be  ac- 
cepted, 29oo/.  Soutb'fea  (lock,  and  all  additions,  and  dividends, 
and  pay  for  the  fame  on  transfer  thereof  1 2,000  /.  with  a  pro- 
vifo,  that  if  the  plaintiff  fhoiild  fubfcribc  in  the  20  per  cent,  fub- 
fcription  propofed  to  be  taken  in,  and  pay  what  is  rcquifite  to  the 
expiration  of  the  contract ;  the  defendants  Diould  pay  the  fame 
over  ai>d  above  the  12,000/.  but  if  the  plaintiff  did  not  tender 
the  ftock  and  dividends,  then  the  agreement  was  to  be  void,  and 
the  defendants  were  to  retain  the  420/.  Then  the  plaintiff  avers, 
that  the  company  did  not  take  in  any  ftock  fubfcription ;  and 
although  on  16  Auguji  1721,  he  gave  notice  in  writing  at  the 
houfe  of  Bridges^  that  on  the  19th  of  Auguji  he  would  traT:sfer 
the  ftock  and  dividends,  ac  licet  he  was  ready  at  the  ^outh-feii- 
houfe  where  the  books  were  kept,  and  offered  to  transfer  accord- 
ing to  notice ;  yet  the  defendants,  or  either  of  them,  did  not  ac- 
cept the  ftock,  or  pay  the  12,000/.  but  refufed,  and  ftill  do  re- 
fufe  fo  to  do.  Dem^  inde^  ^  p^o  caufa^  that  it  does  not  appear 
what  dividends  or  profits  were  made  and  tendered. 

r  83^  1  ^"^  Reeve  pro  defendenti  argued,  that  the  declaration  was  ill 
on  that  account,  for  he  ought  to  have  ftiewn  what  they  were^ 
tliat  the  court  might  fee  he  made  a  tender  of  all.  2.  The  ufual 
hours  of  transferring  ftock  are  not  flicwn,  fo  It  docs  not  appear 
he  was  there  the  laft  inftant  of  time,  as  he  ought  to  be  accord- 
ing to  the  cafe  of  Lancnjbire  v.  Killifigworth^  Salk^  623. 

Boot le  contra.  The 'dividends  and  profits  are  known  and  cer- 
tain, and  the  defendants  had  the  fame  opportunity  to  know  what 
they  were  as  the  plaintiff  had.  2  Cro.  171.  As  to  the  fccond 
exception,  he  agreed  that  if  it  refted  only  on  a  tender,  the  de- 
claration would  be  ill  \  but  here  he  faid  there  was  an  adtual  re- 
fufal,  and  that  is  enough,  be  it  at  any  time  oi  the  day :  and  a 
great  difference  there  was  between  a  tender  and  refufal,  and  a 
tender  and  non-acc/eptance.  1  hiJI.  206.  b,  5  Co.  114.  (1). 
Bed  per  curiiim^  The  refufal  is  not  laid  as  an  aft  done  by  the  de- 
fendants, but  only  as  a  conclufion  the  plaintiff  draws  from  the 
prcmiffes :  it  is  nut  f  lid  to  be  adtufic  et  ibidemy  fo  that  for  any 
thing  appears  it  might  be  at  another  time  and  place :  and  the 
plaintiff  muft  precifely  intitle  himfelf  to  the  aftion.     And  as  to 


(2)  Fide  Jones  v.  BarHky^  pleat  tender,  he  mud  (hew  one. 
Dou^,  694.  i  he  cafes  cited  in  yidiAufijnv,  yer^oifeyHcb.6f).j7. 
BlachiiU  V.  Kajb,  ante  535.  But  Aion.  2  RrJL  Rep,  238.  La/tca- 
where  one  party  is  not  prevented  Jhire  v.  KUlittgwotthy  |  Ld,  Raym. 
b}  the  oiher  from  making  a  com-     687. 

the 
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the  firft  objedion,  the  declaration  is  certainly  informal,  and  it 
is  (hewn  for  caufe  of  demurrer.  The  plaintiff  difcontinued  on 
payment  of  cofts* 

Jones  veff.  Mafom^ 
jA  Nifi  Prius  in  Middlefex,  coram  Raymond^  Chufj^Jtice. 

ZO  HN  Ward  of  Hackney  (who  had  been  conviftcd  for  for-  I/Ae  witeefitt 
gery)  was  a  fubfcrlbing  witnefs  to  a  bond  5  and  on  pro-  fnfi^uJ***^^ 
.    ng  the  record  of  his  convi£iion^  the  plaintiff  was  allowed,  to  to  brconfideicf 
prove  his  hand  as  if  dead  ( i ).  **»***•«  « 

^_^______^ X  Bam.  B«  It* 

(i)  Gcd/r^  V.  Nmii^  amte  34.    Sii;ire  v.  BcU^    5  Term  Rep.  371. 

Evans  verf.  Thomas. 

THE  roll  of  the  judgment  was  carried  in,  in  Trinity  1720,  Newrall  ordntA 
and  docquetted^  but  before  filed  was  miflaid  and  loft,  to  be  filed  cIm 
And  Strange  moved  for  leave  to  file  a  new  roll,  the  defendant  {^J|""  ^**"» 
being  dead,  and  the  executrix  confcnting :  and  cited  King  qui  i  bItii.  B.  R. 
tam  T.  Bolton^  ante  117.  and  Needham  v.  Grano  (a).  And  after  '^  »^4-  S.  C. 
a  rule  to  (hew  caufe,  ii  was  ordered  accordingly,  for  there  being  W  ^  H«* 
a  docquet,  it  could  be  no  deceit  upon  purchafers  ( 1  )• 

(1)  P§fi.  IP07.  1264.     2  Kely.  106. 

Dominus  Rex  verf.  Wynd  et  al*.  r  g^^  1 

INDICTMENT  for  a  riot,  and  riotoufly  taking  away  two  VittMrmuWim* 
water*eneines ;  after  vcrdid^n?  rere  it  was  moved  in  arreft  pi»c<i  i"  *  not, 
of  judgment,  that  there  was  no  vi  et  arms*  2  Keb.  133.   i  yent.  j^^.  20. 
265.     i/J  ^^  curiam^  The  rw/^  $eperuni^  fregerunt  et  projlra-  Barnard.  B.  R, 
verunty  inripUes  a  force,  and  the  indictment  is  well  enough*  Vide  }^^^  J^*  ^  ^ 

37  -Krtf.  8.  €.  8.      Cro.  dr.  345.  472.       2  Z.^t;,  22I.       S//»    12.   all  more  full. 

Judicium  pr$  Rege.  viae  1  Hawk. 

^  P.  C.  ch.  64* 

f.  44.  p.  187. 

Goodtitle  v«yi  Walton,  c.i  5. 1.9 1/344. 


A 


FT  E  R  Ttx6\Q.pro  quet^  in  ejcftment,  the  judgment  was  Ejeament  lies 

arrefted,  becaufe  it  was  for  a  mcfluaKC,  a  garden  and  a  no^^oratenc- 

—    —  ,-1  1  •    r^  J  .  menu 

ttnemeutj  and  entire  damages ;  whereas  an  ejedtment  de  um  U-  ,  £,„.  q,  ^^ 

nemento  will  not  lie  ( i ).     Strange  pro  quer*.  155-  *^4-  S.  C. 

(ij  fFoaJ  V.  Payae,  Cro,  Eli%.     Pop,  197.  Kocheftcrs  Ri  ihou/ejL 
i86.     3  i>99.  saS-  S*  ^'    '^Mv*     203.     Cro*  J/ar.  124.  455.    Cro. 


9^4 


Eaftcr  Term  a  Geo.  a# 

C^r.  471.  553.    }^/<i/.  IlS.    Nfijf.  Bed  vide  Cottingham  v.  King^    f 

1 86.     ^/W/  alfo  Hixbam  v.   Co-  ^«rr.  621.      Connor  v.   ^V>    5 

mifr/,    3   Mod,   238.      Birhury   v,  5«yT.  2673.  Majfeyy,  RicefCcwp. 

Teomans^    I    5i^.   29$.      2   A>^.  3^0.  in  which  the  court  inclined 

82.      Cophjfm    V.    Pipfr^    I    £</.  again  ft,  and  Do^  ex  dim,  Stewart 

Raym.    191.    Makepeace  jv.  Hop^  v.    Denton^    i    7>r«   ^f^.    II.   ia 

nuQod,    Barnes    173.       Goodright  which   they  over -ruled   the  ob- 

V.  -F/wr/,     3    Jr/ir.    28.     S.    ?.  jeaion. 

Dominus  Rex  verf.  Woolfton. 

To  write  tgajnft  TTT  E  was  conviftcd  on  four  informations  for  his  blafphcmous 
^^1^^\%^K^  JlJL  difcourfes  on  the  miracles  of  our  Saviour.  And  attempt- 
Sfliibie  in  the  ing  to  movc  in  arreft  of  judgment,  the  court  declared  {hey  would 
-lemporai  court*  not  fuffer  it  to  bc  debated,  whether  to  write  againft  Chriftianity 
liw^CivT"  '^^  general]  was  not  an  offence  puniihable  in  the  temporal 
Jit«g.  64.  S.  C.  courts  at  common  law ;  it  having  been  fettled  fo  to  bc  in  Tayior's 
wore  full.  j,g^fg  j^  J  f^^^j^^  2()2.     3  Kcb.  607.  621.  and  in  the  cafe  of  The 

'  *  ^  Kfftg  y.  Hal/f  ante  416.  They  defired  it  might  be  taken  notice 
of,  that  they  laid  their  ftrefs  upon  the  word  general^  and  did  not 
intend  to  include  difputes  between  learned  men  upon  particular 
controverted  points.  The  next  term  he  was  brought  up,  and 
fined  25/.  for  each  of  his  four  difcourfes,  to  fuffer  a  years  im- 
prifonment,  and  to  enter  into  a  recognizance  for  his  good  beha- 
viour during  his  life,  himfelf  in  3000/.  and  2000 /•  by  others. 


(l)  Rex  V.  Anuet^  H,  2  Geo.  3.     3  Bunt's  Ecc.  Law  ^oj.  S.  P, 
Rejindoz  verf,  Randolph. 

^laf*  write  of  T^  ^  ^  ^'^  ^^  ^^^^  being  rctumaWc  before  judgment  givcn| 
error'.  A      was  quaflied,  and  the  plaintiff  in  error  paid  cofts ;  it  ap* 

pearl ng  to  be  his  fault  in  ufing  the  writ  after  he  knew  it  was  fpun 
out  by  his  own  motion  in  arreft  of  judgment.  The  court  faid 
they  would  have  made  the  defendant  in  error  pay  the  colts,  if  it 
had  appeared  that  he  entered  continuances  on  purpofe  to  defeat 
^   the  writ  of  error  ( i ). 


(1)  Fide  Gouhlv.Coulthurfl,  ante  writ  is  fued  out  before  judgment 
139.  Fiic  v.  Button,  pojl,  89 1,  figncd,  becaufe  otherwife  execa* 
lf^i//in  V.  Ingo'djhy,  2  Ld.  Raym,  tiun  would  iffuc  inftantly."  Per 
1179.  Canning  v.  Pf^righf^  ih,  BulUr'].  Jaques  V.  i{ixo^,  \ 
1531.     But  in  aiinwft  all  cafes  the*    Term  Rrp,  2^0.' 


t35 


\yu/licet. 


Trinity   Term 

3  Georgii  2  Regis.     In  6,  R. 

Sir  Robert  Raymond,  Kat.  Lord  Chief  Jujiicet, 

Sir  Francis  Page,  Kat, 
James  Reynolds,  EJqi 
Sir  Edmund  Probyn,  Kat. 

Sir  Philip  Yorke,  Knt.  Jttome/  General, 
Charles  Talbot,  Efq\  Solicitor  CenertU, 

Dominus  Rex  verf.  Lems* 

CTRJNGE   moved  for  a  mandamus  to  three  jufticcs  of  pf^^^^ff^  ^ 

^  peace  in  Brecon^  to  take  fecurity  on  artides  of  the  peace  ex-  takcfecttrityta 

Wbitcd  againft  the  defendant  in  5.  R»  and  produced,  an  affidavit  *^**i*^    ^ 

of  his  being  fevcnty  years  of  age,  and  unable  to  travel ;  and  cited  n^  y».   ^' 

Sfjmur'^  cafe,  Mick.  6  Ann.  and  it  was  granted  in  this  cafe.      i  Bam.  B.R. 

x66* 

N.  B.  ^rin^fequen^i  on  affidavit  of  having  kept  the  peace,  and    *  *' 
being  onab)elo  come  up,  the  recognizance  was  difchai|;ed* 

Worral  verf.  Bent  ct  al\ 

AFTER  verdift  in  ejcdment  on  two  demifes,  where  the  where  thm  vt 
fecond  was  laid  to  be  of  other  lands,  it  was  objected  on  two  demifes  ot 
error,  that  the  judgment  is  only  to  recover  iermlnum  Jtium  in  the  ^uf*',^en,|*'^'^Jj^ 
fingular  number,  fo  uncertain,  which.  Zed  per  curiam^  It  is  ^^  twrhit  term/ 
et  in  tentmentls  prdd\  whidi  reddendo  fmguia  Jtngulis  \»  ^ell  *»"  ^^^  ^"f"^" 
enough,  for  there  is  but  one  term  in  eaUi  ^art  of  the  pre-  fic'^nr*  "  ^*^* 
V  Oh.  U.  N  mifles  Fius.  s^.  i.  9. 
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miflcs   (l).      Judgment    affirmed.      Strange  pro  definiente   in 
err  ore. 


(1)  Fijher  V.  Hughci^  poft,  908.     Monn:  v.  Barry,  fofi.  11 80. 


Rochlfchilt  v'erf.  Leibman. 

The  ftatutc  of  T^  ^  ^  plaintifF  brouglit  an  aftion  upon  a  bill  of  exchange, 
Limitarions  will  JL  to  wliich  the  defendant  pleaded  the  (latutc  of  Limitations, 
aftion'!>n'b;uof  ^^^^  ^^^  plaintiff  replied  himfelf  bcyond  fca,  to  which  the  de- 
exchAn.ie  where  fendant  demurred.  And  Reeve  objefted,  that  no  aftions  on  the* 
pUjmWtis  be-     cafe  are  within  the  provifo,  but  aftions  on  the  cafe  for  words: 

yond  le.  (.).        ^^^  ^j^^^  q^^^  q^^^  ^45.      Show.  98. 

Parhr  contra^  Where  the  words  of  a  ftatutc  arc  general,  they 
are  to  be  underftood  in  that  fenfc.  10  Co.  10 1.  It  is  in^poffi- 
ble  to  think  fo  trifling  an  aclion  as  for  words  (hould  be  faved, 
and  not  thofe  which  are  founded  on  a  contraft  j  beddes,  it  has 
been  determined  that  the  provifo  extends  to  this  cafe.  2  Sound. 
120.  2Mod»']i.  jL///w.  244.  -£r/^rrwm»i.  Judgment  for 
the  plaintiff. 


(1)   P'i^e  Sirithorji  v.   Grecme,  it  was  held  that  the  action  muft 

'iWilf*  145.  But  in  an  aftion  upon  be  brought  with  {\tl  years  after  the 

a  bill  of  exchange  by  the  payees,  caufe  of  action   arofc.     Perry  v, 

wliere    one    plaintiff    hail     been  Jack/oit,  ^  Term  Rep.  ^y6. 
abroad,  and  the  other  in  Ryigland^ 

Dominus  Rex  verf,  Boyles. 

^u(,  rvartanf      TNFORMATION  in  natura  de  quo  warranto  again  ft  the  de- 

litrs  for  '^"'"K      \^  fendant  to  (he^sr  by  what  authority  he  claimed  to  be  bailiff  of 

ii^Rlym.  1559!  the  ville  of  Southwold  in  the  county  of  St/fcik,     And  on  demur- 

Fi:z.  82.  5.  c.    rer  it  was  objefted  by  Ht/Jeyj  that  it  doth  not  appear  houthvtold 

is  any  corporation,  either  by  charter  or  prcfcription,  fo  as  to 

make  this  a  ufurpation  upon  the  crown ;  it  may  be  only  a  pri* 

vate  office,  as  bailiff  of  a  manor,  for  a  ville  is  not  a  borough,. 

and  balltvus  is  but  a  fcrvant.     2   Cro.   177.     Sed  per  curiam^  It 

is  faid  to  be  an  ancient  town,  and  that  this  is  a  publick  oflRce, 

an  office  of  great  truft  and  pre-eminence  within  the  town,  /««- 

gens  regimen  et  guhernaticficm  vilU  prizdic}\  et  admini/Iratioiiem 

publica  jtdflitia  infra  eandem  villa tUy  all  which  is  confcfled  by  the 

demurrer.     And   certainly  ilic  fctthig  up  fuch  an  office   is  a 

ufurpation.     Suppofe  a  man  (hould  fet  up  to  prefidc  at  IJlingion 

2  a$ 
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as  a  publick  ofHcer,  and  have  inftgnia  carried  before  him,  is  he 
not  to  be  puniflied  for  this,  and  have  you  any  other  u'ay  to  cc-me 
a:  him  but  by  fuch  an  information  ?  It  is  never  laid  othcrwife 
than  that  it  is  a  publick  olHce  relating  to  the  adnrjiniilration  of 
publick  juflice  ( i  J.     Judicium  pro  rege. 


{t)  RfX  y^  Kicl^I/oM^,  ante  299.     Rex   v.    JVilliain   Waliis,  5    Term 
and  vide  Rex  v.  Sir  l^btmtas  Rey-     Rep,  375. 
nale,i>ofi,  1 161.  and  the  no:e^  and 


Hctlierington  un',  &c.  'uerf.  Lowth.  [  837  ] 

TH  E  defendant  pleaded  the  privilege  of  C  B.  and  the  plain-  Plea,  refufcd  to 
tiff  moved  to  fet  it  afidc,  he  mine  as  an  attorney  of  B,  R,  ^*L^*' '*^,?'^' 
upon  the  foot  of  privilege  taking  away  privilege  (i).     But  the  iSz.  aiS.  S.  C. 
court  faid,  that  was  a  point  of  law  which  they  would  not  deter- 
mine on  a  motion,  but  put  the  plaintiff  to  demur  to  it.     Strange 
pro  qucf^m 

N,  B.  This  was  moved  again  next  term  by  Reeve^  and  we 
produced  the  declaration,  by  which  it  appeared  the  plaintiff 
fued  by  original,  which  was  h'eld  a  waiver  of  his  privilege- 


[l)  Launder y.Cociayne,  Barnes  1 3 25.  Guy  v.  Reynelly  2  Erozvnl, 
44.  Held  in  C.  B.  that  it  fhail.  266.  In  *C.  B,  S.  ?.  Lumt  v. 
Dan/er   v.    Berrymany    2     Black,     ^cough,  Barnes  4'j.    contra. 


Rutter  verf.  Red  (lone* 

AFTER  error  in  the  Exchequer  Chamber  the  tranfcript  was  B.  ff- does  not 
brought  back  and  amended  in  B.  R,  by  the  original  re-  ^cn^  the  record 
cord.      And  it  was  held  ncceffary  to   make  the    amendment  chamber.    " 
here  (i),  as  this  differs  from  the  cafe  of  a  writ  of  error  from 
C.  J?,  becaufe  the  Common  Pleas  fends  up  the  very  record,  and 
the  King's  Bench  fends  only  a  tranfcript. 


(i)  Sec  Tally  V.  S/tarkes,  p9jl,  869.  acc» 


N  a 
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Higgs  ver/^  Evans. 

^^dl^hlt.  TV^^'  Jtrfrf^7  moved  to  quafh  the  writ  of  error,  bccaufc  it 
pcan  49  yeari    xVjL  appeared  ther^  was  tweuty-nine  years  between  the  judg- 
after  judjmcat.  ment  and  the  bringing  the  writ,  whereas  the  party  is  reftrained 
to  twenty  years.     Per  curiam^  So  he  is,  but  this  will  be  to  de- 
prive him  of  the  benefiif  of  replying  tlie  exception!}  in  the  ftatute. 
Nil  cap*  per  motionem*     Strange  pro  qUer^  in  error e. 


Dominus  Rex  verf.  Archiep*  Ardmagh  et  Nathaniel*  Whalefi 

clcricum. 

Intr.  Trin.     13  Geo.  i.  rot.  143. 

In  quMre  mpeJU  T^  R  R  O  R  of  a  judgment  in  B.  R.  in  Hibernia  on  a  quetre 
the^Mx^tSfn  of  Jtl/  impedit  brought  by  the  crown  againft  the  Archbilhop  of 
a  living  ▼oid  by  Ardmagh  and  Nathaniel  Whaley^  clerk. 

promotion  y  de- 

A^^'Sle^^wa  The  declaration  fets  forth,  that  Michael  Boyle,  late  Archbi- 
prefentcd  Z).  fliop  of  Ardmagh  was  feifed  as  of  fee,  in  right  of  his  Archbi- 
r^  "  5"^  (hoprick,  of  the  advowfon  of  the  church  ol  Ardmagh^  and  being 
he  hirnfclf  is  ^^  feifed  colUted  Bartholomew  Vigors^  who  was  admitted,  and 
now  prefentcd,  afterwards  made  biftiop  of  Lcghlin  and  Femes  by  King  William 
r\  ^^^^  . .  and  Queen  Mary,  whereby  it  belonged  to  the  crown  to  prefent 
« trjiverfc'that  upott  luch  promotion :  that  during  the  vacancy  Queen  Mary, 
the  church  is  and  then  King  William^  and  then  Queen  Anne,  died,  and  fo  it 
fhc^roi^tbnj*'^^^^  the  Firft  to  prefent,  but  tl)c  Archbi- 

this  ii  a  confcf-  fliop  and  Wholcy  obftrud. 

fion  and  avoid* 

fravcrfc  beinj  Thc  Archbiftiop  pravs  oyer  of  tl>c  writ,  ami  then  pleads,  that 

chereiore  bad,  truc  it  is  that  Michael  Boyle  was  feifed  in  right  of  his  Archbi- 
•veJ^^andfiJbe^  ftioprick^  and  that  the  church  became  vacant  by  the  promotion. 
taken  upon  the  of  Vigors,  undc  it  belonged  to  the  crown  to  prefent  for  that  tuni : 
avoidance.  but  theft  he  fay^,  that  King  William  and  Queen  Alary  by  letters 

dli'hrlio^J'hj.v-  P**^^"^  23  ^'•^''''^0>  3d  of  their  reign,  granted  to  Peter  Dre/!n- 
ing  letfurtUtlut  coftrt  tlie  dcaucry  oi  Ardmagh^  with  all  its  rights,  members  and 
^'  ^h^tk^^^  ajvpwteniMiccs,  by  virtue  whereof  he  was  pofieflcd  of  the  church 
fci7cd  'as^ot*^*J  o^  Avdnuigh  as  a  member  of  the  deanery,  and  enjoyed  the  fame 
in  ri^htof  hlj  to  his  death  :  that  Michael  Boyle  died-,  and  Narcijfus  Marjb  fuc- 
Arc^Siihoprick    ^^^ded  him,  and  became  feifed  of  the  advowfon,  and  upon  his 

•r  til  •  advo  Alon     ,        ,      .  cr'i  t  •     ir        •  i      i»       •  r/-  i 

i,iA,  ;tf.andthe  death  it  came  to  uhomas  Ltniljeyj  \\\  whofe  tmie  rigors  the  pra- 

/rchjiihop  by 

his  plea  admits  this  fcifin  anJ  the  vac  mcy  by  promotion  as  alleged,  but  plra«ls  Airther  thnt  the  crown  by 
patent  granted  to  D.  the  d^-ancry  of  A-  wi'h  all  its  rigbi«^  mcnibrrs,  (2ftf.  by  vinue  whcrcot  he  was 
pofTrnvd  of  the  church  of  ^,  as  a  member  of  thedeancf^,  t^i^  this  i^  ill,  ax  it  acitlxcx  ihews  a  pvcfenuti- 
oa,  or  that  iho  church  is  a  member  of  the  deanery. 

1  motec 
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Diotee  died :  that  DnUncourt  Is  fince  dead ;  by  which  the  right 
of  prefenting  was  in  Lindefajy  who  5  May  \J%1^  prefented  the 
Other  defendant  Whalty^  who  is  now  incumbenu 

The  defendant  JVhal^  likewife  prays  oyer  of  the  writ ;  and 
then  pleads,  th^t  he  is  parfon  imparfonee  of  the  collation  of  th^ 
late  Archbiihop :  that  the  church  did  become  vacant  by  the  pro- 
motion of  Vigors^  and  that  the  crown  prefented  Dreiiticourtp 
who  was  admitted,  indituted,  and  indufied :  then  he  deduces 
the  title  from  Boyie  to  Lindefay^  as  in  the  Archbifliop't  plea, 
with  the  death  of  Vigors  \  and  fays,  thzt  Dreiincourt  died  B  Marct 
172 1,  and  Lindefay  5  Alay  following  prefented  him,  upon  which 
he  was  put  into  pofleffion  of  the  living  before  bringing  the 
King's  writ ;  and  concludes  with  a  traverfe,  that  the  church  is 
ftili  vacant  by  the  promotion  of  Vigors y  as  is  alleged  in  the  de* 
daration*  ' 

The  Attorney  General  as  to  the  Archbifliop's  plea  demurs  ^ 
and  (hews  for  caufe,  that  it  is  not  averred  in  the  plea,  that  the 
diorch  of  Ardmagh  was  a  member  of  the  deanery^  or  enjoyed  as 
fach  by  Vigors^  or  prefented  to  as  fuch  by  King  William  and 
Queen  Mary.     Axid  the  Archbifliop  joins  ii^  demurred'. 

As  to  Wiale/s  ^ea,  the  Attorney  rejdies,  diat  King  JVilliam 
and  Queen  Mary  did  not  prefent  Drelincourt  to  the  church  of 
Ardm^if  and  qbncludes  to  the  country* 

To  tins  replieation  Wbaley  demurs  generally,  and   after  a    r  839  ] 
joinder  in  demurrer,  and  feveral  continuances,  there  is  judg- 
ment inB.  R,  in  Hibernian  that  the  Archbi (hop's  plea  is  a  good 
bar,  and  that  the  Attorney's  replication  to  W-haley^h  plea  is  in? 
Sufficient  ;  id£o  defendentts  eant  indejine  die^  Vc» 

Of  this  judgment  a  writ  of  error  is  brought,  the  general  errori 
affigoed,  and  in  nullo  efi  erratum  is  pleaded* 

Sirangi  pro  rege  argued,  that  die  court  below  has  erred  in  both 
mftances.  1.  In  giving  judgment,  that  the  Archbi(hop*s  plea 
is  a  good  bar  ;  and  a.  In  adjudging  that  the  Attorney  General's 
replication  to  JVh^leyh  plea  b  infufficient. 

As  to  the  iirft  point,  I  need  only  to  enumerate  the  caufes 
which  are  fpecially  afligned  in  the  demurrer  :  and  it  is  incon<« 
fiftent  to  fay  die  living  belonged  to  the  Archbiflioprick,  and  at 
the  fame  tipie  infift  that  it  pafTed  by  the  King's  grant  of  th^e 
deanery.  But  then  it  will  be  rightly  urged,  that  the  King  cax^ 
have  no  writ  to  the  biibop,  unlefs  he  overthroiys  both  parts  of 

N3  ,  tH 
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the  judgment :  and  therefore  I  (hall  endeavour  to  ihew,  that  the 
^  judgment  in  favour  oiWhaley*s  plea,  and  againft  the  Attorney*? 

replication,  is  as  erroneous  as  the  other. 

And  upon  this  the  principal  cjucftion  will  be,  whether  the 
traverfe  at  the  end  of  lVhaky\  plea  be  fo  material,  that  the  At«» 
torney  Gencrnl  could  not  pafs  it  over,  and  take  iflue  on  the  pre- 
fentation  of  Drdincourt^  as  alledgcd  in  the  plea.  And  that  will 
depend  on  the  confideration  whether  the  plea  without  the  tra-^ 
verft  had  fufficiently  confcfTed  and  avoided  the  title  of  the 
crown,  as  fot  forth  in  the  declaration.  For  if  it  had,  then  the 
traverfe  will  be  improper  and  immaterial :  if  it  had  not,  then  a 
traverfe  might  be  necelfary,  and  if  it  was  well  taken,  the  Attor-i 
ncy  General  could  not  pafs  it  over. 

But  I  take  it  the  plea  of  Mr.  Whaley  is  a  full  confeflion  and 
avoidance.  The  title  fet  up  by  the  crown  is  a  prerogative  title 
(not  now  to  be  difputed)  to  prefent  upon  the  promotion  o( Bar'^ 
th^kmgiu  yi^'jvs  to  the  biflioprick  of  Leghltn  and  Ferm,  The 
fubllance  of  IVholeys  piea  is,  firft  a  confeffion  that  there  is  fuch 
a  prerogative,  and  that  Vigors  was  fo  promoted  ;  but  then  to 
avoid  the  King's  recovering  in  this  fuir,  he  fays,  that  the  crown 
has  had  its  turn  already  by  the  prefentation  of  Drelincaurt.  By 
this  plea  all  matters  in  difpute,  except  the  prefentation  of  Dre^^ 
lincoui  /,  are  agreed.  The  vacancy  by  promotion  is  agreed ;  the 
preroi^.tive  is  agreed;  and  the  only  thing  remaining  in  contro- 
r  840  1  ^'^^^y  ^^J  whether  the  crown  has  cxercifed  the  prerogative  in  this 
inilancc.  To  tliat  the  Attorney  General  very  properly  anfwcri, 
that  the  crown  ]\as  not  had  its  rum,  for  tliat  they  never  prcfenrcd 
Drclimourt :  and  if  the  caufe  had  gone  to  trial  upon  that  ifTuc, 
ir  would  have  been  tried  upon  the  moft  material  point,  nay  the 
only  point  remaining  in  difpute.  As  therefore  this  plea  without 
Yd.t^T  22T.  the  traverfe  is  a  full  confellion  and  avoidance,  it  would  be  mif- 
ifti.  156.  pending  time  to  cite  cafes  to  prove  that  where  I  confefs  and  avoid, 

6C0.  Z4.  J  Q^gi^t  ijot  to  traverfe  :  the  confcihon  and   avoidance  is  a  full 

defence  of  itfclf,  and  to  add  a  traverfe  is  but  to  make  the  plea 
repugnant. 

There  remains  only  one  tiling  to  be  added  upon  this  head,  and 
that  is,  that  as  the  traverfe  was  immaterial,  it  was  in  tlic  elec- 
tion of  the  Attorney  General,  either  to  demur  upon  that  account, 
or  to  pafs  it  over,  and  offer  a  new  traverfe  upon  the  matter  of 
Vn/'fuonrt's  being  piefented  by  the  crown.  For  this  there  was  a 
Ante  IT/.  ca!c  .n  7>.  R.  Mich.  5  Geo,  King  qui  tatn  v.  Bolloiu     There  the 

tnath«njtc.  pj^j,  ji,j  d-jtliiredin  prohibition,  that  he  was  duly  elef^ed  a  com-? 
w\K)\\  CO  ncil  man  of  London^  and  the  defendant  had  petitioned 
>:^alji(l  i.im  in  the  court  of  common  council,  which  had  no  ju-s 

rifdidicn 
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Tifdii^ion  to  examine  into  the  validity  of  the  eleftion,  the  cogni- 
zance whereof  Ix longed  to  the  court  of  mayor  and  aldermen  :  the . 
defendant  in  his  plea  dates  his  own  cledion,  and  that  he  petiti- 
oned againil  the  plaintiff  in  the  common  council  prout  ei  bene  //- 
cuii^  and  then  concludes  with  a  travcrfe,  that  the  jurifdiiSlion  is  in . 
the  court  of  mayor  and  aldermen :  the  plaintiff  in  reply  pafTes  over 
this  travcrfe,  and  offers  another  iffue  on  the  point  whether  the . 
common  council  had  the  jurifdiftion :  and  on  demurrer  it  was 
refolved  by  the  whole  court,  that  the  true  point  of  the  prohibition 
being,  whether  the  court  to  be  prohibited  had  juril'di£tion  or 
not ;  it  was  improper  for  the  defendant  to  go  olf  from  that,  and 
offer  an  iflue  as  to  the  jurifdi^lion  of  the  mayor  and  aldermen  ; 
«nd  that  though  the  plaintiff  might  fafely  have  demurred,  for  the 
immateriality  of  the  traveife,  yet  he  was  not  bound  to  doit,  but 
was  at  liberty  to  take  a  new  traverfe,  in  order  to  bring  the  merits 
of  the  cafe  in  iflue  :  purfuant  to  which  rcfolution  judgment  was 
given  for  the  plaintiff  in  prohibition,  and  upon  error  in  Parlia- 
pient  that  judgment  was  aiBrmed. 

But  whatever  (hould  be  the  opinion  of  the  court  upon  the  quef- 
tion,  whether  a  traverfe  could  be  added,  yet  I  apprehend  the  tra- 
vcrfe here  taken  by  Whaley  is  an  ill  traverfe,  and  we  being  upon 
a  demurrer  muft  go  back  to  the  firft  fault,  which  is  in  the  defend- 
ant's plea.  The  plea  has  (laced  the  fa£l,  and  whether  that  fa£t 
amounts  to  aplenarty  againft  the  crown  is  a  confequencc  of  law 
ariGng  upon  that  fatt.  The  travcrfe  here  is,  that  thq  church  is 
not  now  vacant,  which  being  a  confequencc  of  law,  ought  not  to 
be  traverfed  (i),  fi  Co.  10.  t.  P/ow.  2^1.  a.  496.  a.  Pqf,  [  841  ] 
I  Geo.  Rex  v.  Blagdon,  In  an  information  in  nature  of  a  quo 
warranto^  the  defendant  made  title  under  the  conftitution  of  //<?- 
niton^  and  then  traverfed  the  ufurpation  :  the  Attorney  General, 
without  taking  any  notice  of  the  title,  joined  i:mc  upon  the  tra- 
verfe ;  and  it  was  held  to  be  ill,  becaufe  the  ufcr  being  admitted  •  - 
by  the  defendant's  making  title,  the  ui'urpat.on  was  a  matter  of 
law  not  to  be  fent  to  a  jury. 

But  then  it  was  argued  below  fand  will  be  infilled  on  here) 
that  if  the  Attorney  might  take  a  new  traverfe,  yet  his  prefent 
traverfe  is  ill,  becaufe  it  ties  up  the  doFendant  to  prove  a  pre- 
sentation, when  inllitution  and  induction  is  fulHcient. 

To  this  I  anfwer  :  that  the  law  is  not  fo,  there  mud  be  a  pre- 
fentation  to  make  ihe  church  full  againft  any  common  perfon  who 


(l)  yicfe  the   GroeiTi*    Company     hnry  nwl  Backhoufr,    2  £Uci,  Jj6. 
laiwfi    the   Jrcbbipjp  of  Canter-     3  i^nif,  2l|,/o  ^i^,  S.  C, 
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has  the  right,  and  much  more  againft  the  crown.  Bo  is  6  Qi» 
50.  tf.  'i  Lean.  216.  Here  the  dniy  aft  pleaded  to  be  dbnc'by 
the  crown  is  the  prefentation  ;  the  inftitution  and  indudion  be- 
ing the  afts  of  others  in  conftqufende  of  that  a6l ;  the  travcffc 
therefore  was  proper,  in  denying  the  only  aft  alledged  to' be 
done  by  thecrowii,  ^nd  the  only  aft  that  could  create  a  plenarty 

againft  it. 
*•        r 

HVkercfeKc  Another  objeftion  was,  that  it  appears  upon  the  record,  that 
crown hu  a  title  J^igors  the  promotcc  died  before*  the*  quare  inipcdii  brought,  atid 
pro^nwilngSie  therefore  (fay  they)  this  is  not  a  cafe  witlnn  the  reafori  on  which 
Micumbent  to  t  the  prerogative  is  founded,  (tiz.)  that  it  is  but  chahging  one  life 
biihoprick,  it  it  f^^  another.  If  this  objeftion  had  any  authority  in  law  to  fup- 
ke^donc^dunnj  po^^t  it,  it  might  be  rdafonuble  to  go  into  the  cohfidcrktion  of  it : 
the  life  or  the  But  as  the  life  of  the  promotee  was  ne^cr  thought  neceffary  to  be 
S^rthTcrowii  ^vcrrcd,  it  is  plain  the  law  was  talceti  to  be  othci'wife.  The  pa- 
loleiiuturnif  tlt>n,  the  bifhop,  and  the  metropolitan  'may  Xt^'k^  Jed  nuitum 
t'lere  has  beeo  tempus  occurrit  regi ;  and  the  cafe  in  Ow.  2.  whieh  is  an  excfep^ 
tiwdi"rbyfome  ^^^^  ^^  ^^^  ^^^^»  ^^^^  "°'  come  up  to  this  cafe  ;  for  there  it  is  put 
•neelfc,  and  of  a  leflee^z/r  outer  vie  being  attainted  of  treafon,  where  no 
^ch  piefencee  Joubt  the  King  muft  prelcnt  during  the  life  of  cefiuy  que  w,  be^- 
Caufc  his  title  continues  no  longer. ' 

For  thefe  reafons  I  apprehend  the  replication  is  good,  and  the 
judgment  in  both  inftahces,  on  the  Archbi(h6p*8  plea,  and  the 
Attorney'd  rcplicatioVi  to  Whale^^  plea,  is  erroneous,  and  ought 
to  be  reverfed,  and  a  writ  awarded  to  admit  his  Majefty'ft 
clerk.  • 

Dnrffall  Serjeant  contra.  I  (hall  inCft  that  upon  the  whole  re-* 
cord  there  doe's  riot  appear  any  title  in  the  crown  *to  prefent  at  the 
time  of  bringing  the  quare  impedii.  Here  ar^  thirty  years  after 
(  €42  ]  the  promotion,  which  are  not  accounted  fur;  and  though  I 
am  riot  to  difputc 'whether  there  is  fuch  a  prerogative,  yetfureJy 
the  crown  is  bound  to  cxercife  it  in  a  Tcafonab/c  time.  The  rca*- 
fon  given  for  the  prerogative  is,  that  it  is  but  changing  ope  life 
for  another,  and  the  patron  has  an  equal  chance:  but  if  the 
crown  cin  fta'y  till  the  peffon  {)r6m6ted  is*  dead,  then  a  hew  life 
is  put  up6n  thfe  patron,  and  To  far  he  is  piejiidiced  by  the  promo- 
tion. In  many  cafes  tempus  occurrit  regu  Regtfl.  31.  Cro,  El. 
44.     Ovf.  2.     Cro.  Jac.  216.     Cro^  EL   119.      1  Buift.  26. 

Againll  a  ilghtful  patron  inftjtution  and  induftion  is  not 
tnough,  but  here  the  King  is  not  rightful  patron,  he  has  not  tlic 
permanent,  only  a  tranfitOry  right,  as  in  the  cafe  of  lapfe. 

r         '      '         •  •        •    •        

As  to  the  travcrfe  in  the  pica  :  the  vacancy  is  the  foundation  of 
tJiC  King's  bririging  the  ^uare  impedit :  and  therefore  it  is  tra- 
''     ••     t>  .     .  .  vcrfiMi: 
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IWffing  the  mod  material  pirt  of  the  declaration.  Cro.  Caf.  61. 
'And  if  fo,  then  the  Attdrnejf  General  could  not  pafs  it  ovieri  and 
tai^e  a  new  uav«rfe.    jH!?^,  318.    Luhv.  1^60.     Hutt.^6* 

P^«infliif,  It  is  iBipoffible  to  ttijjntaln  Ac  primate's  plea,  whJch    J,      j.. 
ueUher  ihewsa  prcfentation,  nor  that  rhe  church  \Vas  a  member  p  raier.  '^* 
^f  the  deanery :  therefore  all  the  fa^s  alleged  in  that  plea  are  tp  be  lQ«  6-)  ^^^ 
bid  otitbf  tlie'cafe^  not  being  admitted  by  the' ^cihutrer,  becaufe 
ill  pleadedf  \. 

4^s  XQ'While^s  pleaj  it  is  a  full  confeffion  and  avoidance  with« 
out  the  travCi-fe;  which' ibV  that  reason  is  immateriali  and  might 
as  fuch  be  pafTed  over* 

As  to  the  length  of  time :  theriP  U  no  doubt  but  temptis  ^^unrit 
rtpy  if  ther^  had  been  a  prefentation  9  for  the  King's  is  the  next 
turni  an4  if  he  fuifers  another  to  prefent,  and  the  incumbent, 
dies;  die  tUjm  of  the  crown  will  be  as  much  gone,  a^ it  would 
be  in  cafe  of  any  common  grantee  of  the  next  avoidance  :  but 
upon  this  record  we  mult  take  it,  that  the  King  comes  before 
any  prefentation  :  and  no  cafe  is  cited  to  prove  the  crown  is  li- 
mitted  in  point  of  time.  If  it  mud  be  done  in  the  Hie  of  the  pro- 
motce,  a  declaration  will  not  be  good  without  averring  his  life* 
Miich'  wa^  never  done.     In  the  ca/e  of  fimony  the  crown  ^as 
not  barred  by  ever  fo  many  prefentations  before  the  2£t  of  Bar-  x  W.  JkM.ft.u 
liament ;  and  if  the  grantee  of  the  next  avoidance  fliould  come  c.  16. 
at  one  hundred  years  didance  af^er  the  death  of  the  incumbent, 
he  muflt  have  his  turn,  if  there  has  been  no  prefentation  all  the. 
"wiiile.     If  a  common  perfon  had  prefented  Drei'mcourt^  he  being 
dead,   the  crown  would  h^ve  Jbfl  its   ^urn  :  but  without  a  pre- 
fentation it  c^n  be  no  plenarty  againft  the  perfon  who  has  the 
right,  which  is  the  crown  in  (his  inilance,  though  the  advow-    f  843  ] 
fon  is  in  another,  which  cannot  alter  rhe  cafe. 

We  are  all  therefore  of  opinion,  that  (he  co\|rt  l^low  has  erred 
\n  both  in  (lances,  and  therefore  the  ju<jgmenc  muft  be  reverfed 
in  totoy  and  a  writ  awarded  here  ^as  it  (hould  have  been  below) 
to^dmit  his  Majefty's  clerk; 

Upon  error  in  Parliament,  the  Houfe  of  Lords  were  of  opinion,  where  the  KJnf 
that  this  being  a  civil  fuit  of  the  crown,  the   writ  of  error  was  ^r^r  iAawreL- 
abated  by  the  death  of  the  King,  and  therefore  reverfed  thejudg-  P€u%  it  abates 
mcnt  of  reverfal  in  B.  R.     And  a  new  writ  of  error  being  now  oy  *»>*  *lf »jl»« 
biought,  and  the  fame  record  returned,  the  court  was  not  in-  Abatement.' 
dinable  to  fuffcr  it  to  be  fpoke  to,  looking  upon  themfelves  only  (H.)  38.  77. 
as  a  channel  to  convey  the  caufe  again  to  the  Houfe  of  Lords. 
But   £oot/f    prefUng  to'b^   heard'    as  p   ^  ijew  point,    ob« 
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jefted  that  the  travcrfc  at  the  end  of  the  incumbent's  plea  was 

material,  becaufe  what  went  before  could  not  in  all  events  be  a 

turn,  fince  the  prcfentee,  for  any  thing  that  appears,  might  not 

»  ti-  -L-    •!.     fubfcribe  the  articles  :  and  cited  c  G?.  ^////^^r's  cafe.  Winch.  17. 

Subfcribing  the  ^        ^  v  ,  o  ^  .  •  >t^u  . 

vtkhi  r-cd  not  2  Cro.  050.  7>/v.  1 1 5.  Sed per  curiam^  Then  you  are  not  par- 
b^aiiediedi'i  fon  imparfonce  to  be  let  in  to  controvert  this,  for  you  have  not 
Ihhtr i7i!fc  le-  alleged  a  fuhfcrlption  of  the  articles  ;  and  it  is  as  neceflary  in  your 
ciArationorpica.  plea  as  in  the  King's  count,  though  the  truth  is  it  was  never  al- 
leged in  cither. 

As  to  the  other  points,  the  court  (lood  to  their  former  opinions, 
^nd  reverfed  the  judgment  given  in  Jreiafntj  and  gave  judgment 
for  the  King. 

N.  B»  On  a  fecond  writ  of  error  in  Parliament,  all  the  Judges 
attended,  and  were  unanimoufly  of  the  lame  opinion  with 
the  Judges  of  B.  R.  notwiihftanding  which,  the  judgment 
of  B.  R.  in  England  was  reverfed,  and  the  judgment  in  /r^-r 
land  fct,up  again. 


Dominus  Rex  verf.  Hayes. 

Iy!"lncl1rthc  ^T^  ^  ^  defendant  was  indiaed  for  forgery  of  a  bond :  and 
addition  of  Lhrob-  -1  upon  the  trial  there  appeared  a  variance  in  the  addition  of 
iigoi  was  amend-  the  obligor,  upon  which  a  fpecial  verdidl  was  found,  the  Chief 
^'^rdia  there-  J^ftice  doubting  whether  it  was  a  variance  or  not,  it  being ^^- 
cord  ofnifiprius  rocJj'  iox  paroch' :  and  after  the  verdidi  was  drawn  up,  the  pro- 
ha.ingbecnmade  fecutor  moved  foT  Icavc  to  amend  the  nift  pr'ms  roll  by  the  record 
cferkincourt?^*  °f  ^^^  indi£lment,  which  was  right*,  and  alleged,  that  the  rc- 
If  afpccul  vcr-  cord  oi  nift  prius  had  been  made  up  by  the  clerk  in  court  of  the 
**-«"cntfor*""  *defcndant,  who  might  be  fufpeded  to  have  made  it  wrong  on 

three  otrcr.ces       purpofe. 

finds  fa£li  which 

prove  the  dtfrndant  guilty  of  two,  and  refer  it  to  the  opinion  of  the  court  whether  he  is  guilty  of  the  fa^$ 

charged  in  the  indictment,  they   will  adjudge  him  guilty  of  the fe  two,    and   not  guilty  of  the  reft. 

L.  Raym.  15x8.  S.  C.  fuller  and  wiih  two oiher  points.     1  Bam.  B.  R.  31,  32,  48, 142,  167.  S.  C. 

f  *844  ]         The  court  feemed  to  think  this  was    amendable  at  common 
1  Com.  Dig.        law,  there  being  fomething  to  amend  by  :  but   they   faid  there 
(a")  !^.^"^*       was  no  occafion  to  give  any  opinion  upon  that,  fince  they  were 
warranted  to  amend  it,  as   being  a  fault  committed  by  the  de- 
fendant, who  ought  not  to  take  advantage  of  it. 

On  irgujng  The  variance  being  thus  removed  out  of  the  cafe,  the  caufc  was 

oiaii  *cri*iKlnal  P^^  "^^°  ^^^^  papcr  to  be  argued  upon  the  fpecial  verdift  \  and  the 
cufcdcffndanc  counfel  for  thc  defendant  attempting  to  fpeak,  it  was  infilUd 
nt-ed  not  be  in     tlut  thc  defendant  ought  to  be  iu  court,  as  upon  motions  in  ar- 

court.  **  '  *  I* 

Ante  767.  rcit 


Trinity  Term  3  Geo.  2.  ^4 

rcll  of  judgment.  To  which  It  was  anfwered,  that  a  motion  m 
arrcft  of  judgment  is  after  a  vcrdift  ;  whereas  till  tliis  fpecial 
verdict  is  argued  and  determined,  the  defentlant  is  not  to  be 
looked  upon  as  guilty  :  and  the  court  thought  tliis  a  reafonable 
diftinftion,  and  fuffered  the  defendant's  counfcl  to  go  on. 

And  then  it  was  argued,  Tliat  it  was  an  impcrfeft  verdift.  Strange fr9  def* 
The  indidlment  is  for  three  diftlndl  fadls :  i.  For  forging  a 
bond ;  2,  for  publifhing  fuc/j  bond  fo  by  him  forged  ;  and, 
3.  for  publifhing  a  bond,  knowing  it  to  be  forged.  To  thefe 
three  offences  the  defendant  pleads  Not  guihy,  and  the  jury  were 
charged  to  inquire  of  the  whole,  and  in  tlu'ir  verdifl  ihey  find, 
that  he  forged  a  bond  in  the  words  and  figures  following,  and 
that  he  publllhcd  the  fame  •,  but  they  fay  nothing  as  to  the  third 
offence,  but  conclude,  that  if  upon  this  evidence  the  court  is  cf 
opinion  he  is  guilty  of  the  fads  charged  in  the  indiftment,  then 
they  find  him  guilty ;  and  if  the  court  think  him  not  guilty, 
they  find  accordingly. 

Upon  this  (late  of  the  cafe  it  was  infifted  on,  that  the  jury 
ought  to  find  all  the  iilues  with  which  they  arc  charged  ;  and 
fince  the  evidence  extended  to  facls  only,  they  fhould  have  found 
him  Not  guilty  as  to  the  tliiid.  3  L^f.  5  j.  T!;efpafs  for  taking 
a  gown  and  manteau :  it  is  found  fpecially,  that  the  defendant 
took  the  gown  for  a  tax,  and  laid  nothing  as  to  the  manteau, 
and  held  a  difccntiniiance.  Cn,  J\Ilz.  133.  2  RoJL  Abr.  722. 
pi.  19.  and  2  Sid,  86.  it  is  fuid,  that  in  all  fptci.1l  verdicts  the 
Judges  will  not  adjudge  of  any  matter  of  faft  but  that  which  the 
jury  declare  to  be  true  of  their  own  finding,  trials  per  Pais  236. 
Here  the  court  are  fpecially  tied  down,  to  fay  whet!\er  upon  the 
evidence  laid  down  before  them  tliedv^feiulant  is  guilry  ot^j/Zthe 
facts ;  and  that  they  cannot  fay,  becnule  there  is  no  evidence  as 
to  one.  Co,  Lift,  227.  a.  A  verdict  that  finds  pnrt  of  the  iiTue, 
and  nothing  as  to  the  reir,  is  infufTicient  for  the  v/iiole  :  as  in  an 
information  cf  intrufion  into  a  meliuage  and  one  hundred  acres  r  g.-  -i 
of  land,  the  jury  find  as  to  the  land,  and  nothing  as  to  the 
houfe,  it  is  void  for  the  whcle.  GoJL  57.  2  Leon.  1(^4. 
Hard*  166. 

The  court  held,  that  as  the  verdict  flood,  they  could  not  give  The  duty  of  the 
judgment  that  the  defendant  was  guilty  of  all  the  olllnces,  the  court  en  ij-ccial 
evidence  only  warranting  them  to  adjudge  him  guilty  of  the  two     ^^  *    * 
firft,  the  lafl  not  being  confined  to  the  fame  bond  •,  or  if  it  was, 
yet  every  publication  is  a  dillindl  offence.  But  then  they  thought 
themfelves  not   tied  up  by  the  fpecial    conclufion,  but  that  the 
whole  evidence  being  laid  before  them,  they    wore  to    cio  what 
the  jury  ought  to  have  done.    And  therefore  they  adjud;^td,  that 

upon 
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upon  the  matter  referred  to  them  by  the  jury^  it  fppcar^d  to  the 
court  that  the  defendant  was  Guilty  of  the  forgery  and  firft  pub* 
lV:at^on,  an4  Not  guilty  of  the  reft* 

Miyraoreinarj     Judgment  not  having  been  figned,  the  court  was  of  opinion, 

fore  judgjaim     ^^^  defcudant  might  move  any  thing  in  arreft  of  judgment.  And 

ifiicd.    '         it  having  been  taken  i^otice  of  by  the  counfel  for  the  King^  that 

tbc  forgery  was  laid  to  be  contra  formam  Jlatuti^  and  the  judg? 

ment  prayed  upon  tlie  ftatute  ;  it  was  then  objedied  by  the  coun- 

fel  for  the  defendant,  that  all  the  proceedings  againft  him  were 

void,  for  that  the  certiorari  and  the  venire  and  diftrtngat  were  as 

if  it  had  been  an  indi£lment  at  common  law ;  and  many  prece* 

dents  were  cited,  where  the   procefs  always  run,  de  quihufdam 

tranfgreffipnihuf  et  coniempt}hiS  fontra  formam  jftatuti.  And  indeed 

Aeertitrtri  to     that  diilin£tion  had  been  kept  up  in  all  the  forms  of  the  crown- 

s^moveanin-     office.     Bujt  the   court  thought  it   not  neceflary,  for  a  certio^ 

nof  defcriSc*      ^^'^  ^^  rcmovc  all  indiftmcnts  will  remove  one  for  forgery  on  the 

whether  the  of-  ftatutc  ;  and  the  jury  are  fummoned  to  try  whether  he  is  guilty 

fence  be  laid       ^f  j^g  ofFencc  whcrcof  he  is  indi£ted,  which  is  a  fufficient  warn* 

^^jom.       j^g  ^^  appear  in  ^e  cai^fe  ;  ^pd  therefore  they  pronounced  the 

judgment  upon  the  ftatute,  and  he  ftood  in  the  pillory  at  Charing'- 

Cfofss  ^nd  had  one  ear  cut  off,  and  then  was  carried  to  the  Kinpi 

Bench  to  fufier  a  year's  imprifoi)ment ;  during  which  he  moved 

for  the  liberty  of  the  rules,  which  was  denied,  he  being  in  exe-» 

cution(i). 


(1)  A^^<r  cafe  of  Landcu  Jones,  ante  817, 


M 
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3  Georgii  2.  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlicc. 

Sir  Francis  Page,  Knt.  ^ 

James  Reynolds,  Efq.  \jHftices^ 

5/r  Edmiind  Probyn,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  GeneraL 

Charles  Talbot,  Efq;  Solicitor  General. 


Hatton  verf.  Walker. 

TH  E  defendant  concluded  his  plea  with  unde  petit  judicium  Amendmrnt  9f^ 
/-^  (inftead  of/)    the  plaintiff  aaiontm  manuUnere  debfat.  ^y.^J^'^'^^^ 
And  on  demurrer  the  plaintiff  fliewed  it  for  caufe^  and  the  dc-  i  Bam-  B.  R. 
fcndant  joined  in  demurrer.     And  coming  afterwards  to  amend  «i3»**o»S.C. 
by  the  draft  under  counfei's  hand(i);  it  was  obje£^ed,  that    ^    '^*' 
the  intent  of  requiring  mi  (lakes  in  point  of  form  to  be  (hewn  for 
caufe  of  demurrer,  was   to   give  the  party  an  opportunity  to 
amend  before  he  proceeded  any  further  :  but  if  after  notice  of 
hij»  fault  he  will  be  fo  hardy  as  to  join  in  demurrer,  he  is  not  in- 
titled  to  the  favour  of  amending.     And  the  court  now   ftrongly 
inclined  againft  giving  leave   to  amcnil ;  till  Parker  at  another 
day  cited  (Jro.  Car.  144.  and  Hil.   8  Ann.  in  B,  /J.    Brwvnjohn 
V.  Doyley^  where  the  avowry   was  amended  by  the   draft  under 
counfcrs  hand)  after  there  had  been  a  demurrer,  and  the  caufe 
tna^e  a  concilium  :  upon  the  authority  whereof  ihey  gave  leave  to 
amend  in  this  cafe. 


(I)  Jbom,  Cafes  B.  R.  Temf.  Hardw.  205, 
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Difference  be- 
tween trcfpafs 
and  replevin  as 
to  avowries. 
I  Barn.  B.  R. 
12S,  214. 
Fitzg.  108.S.C. 


Stephens  'oerf.  Haughton. 

IN  replevin  the  defendant  avowed  as  bailifFof  the  dean  and 
chapter  of  Wejlininjler  for  an  amercement  at  the  court-leet, 
for  making  bread  wantitig  weight,  contrary  to  8  Ann.  c,  i8. 
which  gives  the  Icet  jurifdiftion.  And  on  demurrer  it  was  held 
to  bean  ill  avowry  *,  becaufe  it  wp.s  not  averred,  that  the  defend- 
ant was  guilty.  And  a  difference  was  taken  between  replevin 
and  trefpafs  ;  that  in  trefpafs  the  convidlion  is  fufficient  to  juftify 
the  officer,  who  is  only  to  excufe  himfelf,  whereas  in  replevin 
the  defendant  is  an  aftor,  and  makes  title  for  a  return  of  the 
goods.     C^r/A.  73.     iJf<?.  75.     Cri?.£/.  885.     Skinner  ^Sy. 

Amercements         Another  objcftion  was   taken  and  allowed,  that  it  appeared 
mull  be  by  the     j^     amcrcemeiit  was  by  the  jury,  and  not  by  the  court,  as  it 

court,  and  not  i     i       ^   i  J      / »  ^        ^    r 

ouj^ht  to  be  ;  and  that  there  was  no  atrcerement.     3  Lev.   19, 
206.     8  Co.  38. 


by  the  jury. 

5.  Com.  Dig. 

|>ieader. 

(3  K.  27.) 

768. 

3  Com.  Dig. 

Lect 

(0.2.)  702. 


For  thefe  reafons  tlic  avowry  was  held  ill,  and  the  plaintiff 
had  judgment. 

Enys  verf.  Mohun. 

IN»  covenant  the  plaintiff  declares  on  a  leafe  made  to  Cofter^ 
which  he  lays  to  liave  come  by  affignment  to  the  defendant, 
immaierbiifl-uc.  xi^g  defendant  pleads,  that  Cofier  did  not  affign  to  him  :  and 
x%2  aao!  S.'c.  ^^^^"^  ^^^^  joined,  a  repleader  was  awarded,  it  being  an  iffue 
joined  on  what  is  not  alleged  in  the  declaration ;  for  that  does 
not  fay  Cofter  affigned  to  the  defendant,  but  that  it  i^^mo.  by  af- 
fignment, and  tiiere  may  be  many  mefne  affignmcnts :  and  the 
court  held  this  to  be  an  immaterial,  and  not  barely  an  informal 
ifl'ue,  bccaufe  the  fadl  found  does  not  determine  the  right  (i  )• 


Repleader  a- 
warded  after  an 


(i)  Jt  appears  by  the  report  in 
Barnaul'ifion,  thac  this  was  a 
motion  in  arreft  of  judgment,  a 
vcrdift  being  found  for  the  plain- 
tiff. <'  Bucthiit  it  isarulenever 
**  to  grant  a  repleaders  here  the 


**  iffue  is  found  againft  the  party 
"  tenderingit.'*  Per  Buller  J.  ia 
jytbfter  V.  Banuifltr,  DougL  396* 
Fides  Com.  Dig,  Pleader  (R.  18.) 
511. 
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Edgcworth  verf.  Smaldridgc. 

TH  E  executor  proved  the  will  m  the  prerogative  court,  and  Executor  maybe 
a  Iccjatee  fues  him  in  the   arches,  which  is  a    court  helil  ^"^"^t  ^^^  *  ^*^**'^^ 
within  the  diocefe  of  London^  but  belonging  to  the  Archbifliop  of  whire  he  provst 
Canterbury,     The  defendant  moved  for  a  prohibition,  he  living  the  will,  thou^jh 
in  Hertford/hire,   and  therefore  by    the    23   H.  8.  r.  9.    o^ght  fn\trd?c^Vir 
not  to  be  cited  out  of  the  diocefe,  this  not  being  wiihin  any  of  iii.g.  jio. 
the  exceptions  in  the  ftatute.     Sed per  curiamy  The  general  fav-  'Karn.  B.  R. 
ing  as  to  the  probate  of  wills  extends  to  this,  which  is  a  confe- 
qucnce  of  their  having  jurifdict ion  to  cite  a  man  out  of  the  diocefe    r  g  .g    ■ 
to  prove  a  will ;  and  if  his  living  out  of  the  diocefe  in  which  the    *• 
will  was  proved  be  an  obje£lion  fo  fuing  him  there  for  a  legacy, 
it  will  overthrow  the  jurifdi£tion  of  the.  fpirituaj  court  as  to  lega- 
cies: the  executor  by  proving  the  will  in  the  Arches  fubmits  to 
the  jurifdi£lion  of  that  court :  it  is  the  arches,  and  not  the  pre- 
rogative court,  where  the  will  is  to  be  proved  ;  and  it  is  proper 
the  executor  fliouldbe  fucd    in  the  court  where  he.  mult  render 
an  account  and  get  his  difcharge  (  1  )• 

(i)  S.  P.  j^iort,     I   F'ent,  233.  tion  granted,  and  faid  pa-  fFav 

Per    Holt     C.     J.       Mac/jin     v,  burton  J.   to  have  been  agreed   by 

Molten,     I    Lord    Raymond,    253.  all  the  Juilices,  that  the  exception 

12  Mod.  259.     Sed  vide  Hughes*^  in  23  Z^.  8.  f.  9.  extends  only  to 

cafe,  Goilb,z\\,  Where  the  exe-  probate  of  wills.  But  note  it  does 

caters  of  a  man  who  had  lived  in  not  appear  in  this  cafe  where  the 

Somerfetjhhe,   were   fucd    in    the  will  had  been  proved. 
Arches  for  a  legacy  and  a  prohibit 

Dominus  Rex  verf.  Kimberley, 

'HE^dcfendant  was  brought  up  by  habeas  corpus  j  being  Juftices  of  peace 
I.  committed  to  Woodjlreet  Counter^  for  fclonioufly  marrying  *  ^  ^'v?^*"'^  m-y 
Bridget  Readings  contrary  to  an  Irijb  2iQ.  of  Parliament,  6  Ann.  '^^n^ynlllixnlt 
in  order  to  be  tranfmitted  to  Ireland  to  be  tried,  tlic  offence  be-  the  injh  i^w,  in 
ing  committed  there.  **'^"^  '^  ^=  ^^^^ 

•  over. 

Fi.zg.  III. 

Strange  moved  that  he  might  be  difcharged  or  bailed,  infifting  >  ^•»«'n.  B.R. 
that  jufticesof  the  peace  in   England  are  confined  to  a£l  only  as  ^^K^'  ^V 
to  luch  oncnces  as  are  aganilt  the  laws  of  Eng/andf  and  commit-  5$^.  pi.  47. 
ted  in  England  \  and  the  provlfo  in  the  haheas  corpus  aci  gives  no 
power  as  to  offences  in  In  land ,  but  leaves  it  on  die  former  prac- 
tice. 

Sed  per  curiam  j    It  has   been  done  in  Colonel  Lund'f%  cafe,  2 
Vent.  314.  and  in  3  Keb.   785.  tlie  court  rcfufcd  to  bail  a  man 

commuted    . 


^4)  Mifihattmas  Term  3  Geo;  2.    " 

committed  for  a  murder  in  P^r/wg^^i/.  If  application  is  not  made 
to  have  him  fcnt  over  in  a  reafonable  time,  you  may  apply 
again* 

Thereupon  tfie  defendant  turaii  remanded,  and  upon  appliet- 
tion  to  the  Secretary  of  Stacci  it  was  rcfefted  to  Mr.  Attorney 
General,  to  confider  of  tha  manner  of  fending  him  over  :  and 
upon  an  attendance  by  counfel,  Mr.  Attorney  reported,  that  ht 
.  might  be  taken  from  the  Counter  by  a  meflchger,  who  fliould 
have  a  warrant  to  carry  him  to  Ireland^  whither  he  was  carried, 
triedj  condemned^  and  executed. 


r  84$>  }  Between  fhe  Pariflies  of  Elftead  and  Hollibumc* 

Renting  above  TT  T  P  O  N  an  otdcr  of  fettlement,  it  was  fpecially  ftated,  that 
io/.^*ir«r«     11    ^  nnan  rented  a  houfe  ind  land  in  Elfleady  for  which  he 

Ml  two  poxillies  IS     ^r\       -  1    1        t  I       f  i- 

%  fettlement  paid  9  /.  1  o  X.  per  arwuttiy  and  tliat  he  rented  3  /.  per  annum  of 
where  be  lives,  the  fame  j>erfoiiy  but  lying  in  tlie  adjacent  pafifli,  that  he  lived 
1^9,  na?^i3o.  *"  Eijtead.  And  on  confider^ion  of  the  cafes  of  South  Sydenham 
«Bott.kyConfK  V.  Latnerton,  ante  ^T.  and  St.  ypbn^r  in  Hertford y.  the parifi  of 
167.  pi.  204.  Amwell^  ante  529.  This  was  held  to  be  Settlement  in  the  pa- 
&»  iaf.  4  c«o.  2.  rifli  of  Elpad. 

HI  the'  caie  of 

$tti^eford\x\  Ltieeperfith^t  he  took  3/./^  annum  in  the  place  he  wa  certlfieate^  tuy  and  40/.  10  the 
next  parifli)  but  liTcd  where  the  3  /.  was,  and  held  a  lealemenc  there,  i  JSeft.  Ca.  p.  414.  nu» 
jiS.  2  Bote,  by  Cenft.  214.  pi.  237;  JS*  C« 

Domlnus  Rex  verf  Taylor. 

I»diamenttoo  A  N  indi£lment  was  quaflied  for  generality,  being  ra/f/7ff/?£ff* 
^^Bm  E  R  -^^^  ^'^''^  ^  ''^^W'W'^'V  et  tyrlmhnia  pacts  perturbatrix^  ac  lites^  rixai 
iz^,       '    '      ^f  ptfgfiai  movit  et  inntavity  et  quendtim  Jofephum  Atherton  verbis^ 

%  Set.  Ca.  p.      cofitumelVuy  et  cpprobrili  abufafuU  in  domo  ipfius  J%  A^  (i). 
%%%  00. 26.  &•  C. 

— -  U" 

(I  Rex  v.  M.  Coopat  fojt,  1246,     2  Ha'wk*  P.  C.  c.  25.  §  59,  32a. 
Whitlock  verf  Humphreys, 


PnlBce. 
If  B>  Bodi 


UP O N^Jebatc it  was  fettlel,  that  to  favc  cofts  for  not  go- 
ing on  to  trial,  it  would  he  fufficient  to  couritei  mand  notice 

Stc'^'for  AfiV.   *"  ^  ^^^"  ^^^^  ^^^  ^^y^»  ^"**  '"  *  country  caufc  four  days  be- 
6  Cn.  «.         fore  the  aflizes  j  and  that  if  fliould  be  a  general  rule,  without 

Frrfrorrtn  :»nd 

UiinLff*%  the  countermand  w:3  x6tb»  and  the  ai3iiCi  X9th,  and  held  that  cofts  ihould  be  paid. 

^cojn&derib^ 
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confidering  the    charges   or   inconveniences  in  any  particular 
cafe  ( I ). 


«4J 


{1)  But  now  by  14  Geo.  2. 
c.  I7*y^  S-  If  the  venue  be  laid  in 
the  country  ;  or  if  in  Lomdm  or 
MuiMifext  and  defendant  refides 
above  40  miles  from  either  London 


or  Wejiminfier^  the  notice  of 
countermand  muft  be  at  lead  iioc 
days  before  the  intended  trial,  to 
fave  coils.  Fide  Hullock  on  Cop 
408. 


Dominus  Rex  verf.  Grcenhaw. 

A     Certiorari  was  granted  to  remove  an  indiftmcnt  for  not  do-  Ctrtmari  to  re* 
ing  the  ftatute  labour  in  the  highway,  on  producing  a  pre-  move  indiament 
cedent  where  it  was  done,  in  the  cafe  of  ^fx  v.    Eachard,   12  ft^^^tu^^^^^ 

GiQ*  I   (a)*  thr  hishway. 

(«]  Rep.  I  Ser$.  Ca.  39(3.  no.  508.  bat  not  S.  P. 


Law  verf.  Davis. 

UPON  a  fpecial  verdift  in  ejc£lment,  the  qucftionwas 
upon  the  following  words,  whether  the  fon  of  the  devi- 
for  took  an  eftate  for  life,  or  an  eftate-tail :  "  Item^  I  g^ivc  and 
**  ♦dcvife  my  lands  in  A.  to  my  wife  Anne  for  her  life,  and  after 
•*  her  dcceafe  to  my  fon  Benjamin^  and  his  heirs  lawfully  begot- 
**  ten,  v/z.  the  firft,  fccond,  third,  fourth,  and  every  other  fon 
•*  and  fons  fucceflively  lawfully  to  be  begotten  of  the  body  of  my 
••  faid  fon  Benjamin^  and  the  heirs  of  the  body  of  fuch  firfl,  fe- 
•*  cond,  third,  fourth,  and  every  other  fon  and  fons  according 
**  to  feniority  \  and  in  default  of  fuch  ifl'ue,  to  my  right  heirs  for 
"  ever,"  And  it  was  held  by  all  the  court,  that  though. tlie  firfl: 
words,  if  you  (top  at  the  v/z.  would  carry  an  eftate-tail  to  Ben- 
jamin^  yet  according  to  Hob,  171.  what  comes  after  viz.  muft  be 
taken  in  to  explain  the  former  words,  and  by  the  laft.  it  appears 
he  intended  his  fon  fhould  not  have  it  in  his  power  to  prevent 
the  cftate's  being  enjoyed  by  his  children  ;  or  if  he  had  none, 
from  reverting  to  the  right  heirs  of  the  devifor  (i }:  and  they  faid 

it 


Dcvjfc  to  ^«  and 

his  h.in lawful- 
ly btgoitw*r,  viz. 
the  firfly  lecond, 
and  every  other 
fon  of  ihc  body 
0f  B,  and  the 
heirs  of  the  b  >dy 
of  fuch  iirft  f^H, 
&c.     B.  takes 
only  an  eftate 
far  life. 

L.  R^ym.  I56i. 
I  Barn.  B.  R. 
238. 

a  E'j.  Abr.  316. 
pi.  28. 
Fitxg  II2.S.C, 

[  ''so  ] 


(i)  The  word  "  beir^^  accom- 
panied with  other  words  of  limi- 
tation has  been  held  to  operate  as 
a  word  of  porchaie  in  Archer^ t 
cafe.  I  Ktf.  66.  Cheek  v.  Day, 
Moor  593.  z  Roll,  Ahr,  417. 
(G.)  pi.  7.  So  the  "words  ijfue 
**  or  iJfue  mah^\     Luddingtm  v. 

Vot.  II.  O 


Kime^  Ld,  Raym,  2:3.  I  6\74. 
224.  BackhoN,e  v.  //W//,  i  Eq. 
Ca.  Abr.  iS^.  pi.  zy.  D:ic  ex  <hm. 
Baifsard  et  at*  v.  Ren/on, .  3  /n//] 
244.  Doey.CcUis^^Teim  Rep.  294. 
iSoIikewife  a&  in  the  prefenc  tale 
the  words  heirs  cr  Leit  <  of  the  h^dy 
^c,  have  been  reibained  by  (uh* 
feqacac 
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It  was  no  new  thing  in  conftruGion  of  wills,  to  let  fubfequent 
words  intirely  deftroy  the  force  of  preceding  ones,  as  in  the  com- 
mon cafe  of  a  devife  to  A^  and  his  heirs,  and  if  he  dies  without 
iflue,  remainder  over  :  the  firft  if  alone  would  certainly  carry  a 
fee,  but  the  latter  qualify  the  former,  and  make  it  an  cftate- 
tail  (2).  So  if  a  devife  be  to  A.  and  his  heirs,  and  for  want  of 
heirs  then  to  5.  the  brother  of  A.  tliefe  laft  words  reftrain  the 
word  heirs  to  mean  only  heirs  of  the  body^  becaufe  it  is  impoflible 
that  A.  can  want  an  heir  general  whilil  he  has  a  brother  (3). 


fequent  words  to  fignify  a  parti- 
cular heir.  In  Doe  v.  Laming ^ 
z  Buir,  1100.  I  Black,  Ref.  I45. 
Li/Iev,  Gray,  2  Lev,  223.  Raym, 
278  Allgoodw.  Ifitbers^  in  Chanc, 
J735.  Cited  2  Burr,  1 107. 
I  /'#z.  150.  Feaine  C,  R,  177. 
£/  viJe  the  opinion  of  L.  Kenyont 
C.  J.  in  Dcnn  v.  Puckey^  5  Term 
Re/>,  306.  And  fee  Goodri^ht  v. 
Fu!eyn,  ante  729.  and  the  note. 

(2)  ChaUock  V.  CowLy,  Cro, 
Jae,  695.  Morgan  et  Uxor,  v. 
Griffiths^  Cowp,  234.  Denn  v. 
Shenton^  Cozvfi,  410.  Idle  v,  Coke^ 
I  P,  Wms,  7 1 .     Porter  v.  Bradley^ 


I  Tam  Rep,  143. 

(3)  U'ehb  V.  Htrringt  Cro,  Jac, 
41  5.  Parker  V,  Thacktr,  3  f^ev-  70.  . 
Jyfe  V.  JVillisy  Caf,  temp,  Talb,  I. 
Allen  V.  SpendJove,  i  Freem,  74. 
Pickering  v.  Tcnucrs,  Amb,  363. 
Ives  V.  Legge,  3  Term  Rep.  488. 
note.  Doe  v.  Perrin,  ib.  491.  So 
alfo  where  the  remainder  is  limit- 
ed to  the  heirs  of  the  teftator 
himfelf,  if  they  mull  alfo  be  heirs 
to  the  firft  dcvifee.  Nottingham  v. 
Jennings,  I  P.  Wms,  2;.  Ccm. 
R,p,  81.  See  alfo  3  Com,  Dig, 
tit,  Dcvijc  (X.  5-)  428. 


C/s^enaiux  11 
part  of  the  name 
of  the  perfon. 
I  Barn.  B.  R. 
308, 247,  S.  C. 
I  Com.  big. 
Abatement 

(E.20.)(E.2I.) 

p.  10,  21, 
(F.  I9.)p.  39, 
4«- 


Holt  verf.  Ward. 

TH  E  plaintifF declared  upon  a  contrail  of  marriage  againft 
the  defendant  by  the  name  of  Kmx  fFard^  Efq ;  The 
defendant  pleaded  in  abatement,  that  the  late  King  by  letters  pa- 
tent under  the  great  feal  of  Great  Britain^  dated  29  y^/z/V  utfis 
regnifttiundecimoj  created  him  King  at  arms  and  principal  herald 
of  the  South,  Eaft,  and  Weft  parts  of  E*jg!atid\  et  mmen  el  itjipo^ 
fuit  Clareticieux^  to  hold  tarn  diti  qitavife  bene  gercret  \  unde  lie  is 
not  ftiled  Clarencieux  in  the  bill,  he  prays  it  may  abate.  The 
plaintifF  prays  oyer  of  the  letters  patent,  by  which  it  appears  he 
is  ftiled  Knox  IVard^  Eft);  before  the  words  of  creation,  and 
then  demurs.  And  on  argument  it  was  held  by  the  court,  that 
this  muft  be  taken,  not  as  an  addition,  but  as  part  of  his  name  ; 
according  to  Sir  inHiam  Dethick*s  cafe,  Cro.  EL  542.  I  Lec/t. 
248.  and  tlierefore  they  gave  judgment  to  abate  the  bill,  Po/l. 
937- 
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Dominus  Rex  verf.  A£ton» 

TH  E  defendant  was  the  deputy  keeper  of  the  Marjhalfea  Couft  will  ncc 
prifon  :  and  upon  the  addrefs  of  the  Houfe  of  Commons  examine  i^e« 
\ras  profecuted  for  fevcral  murders  fuppofed  to  have  been  com-  c^!-!i°*j?5* 
mitted  by  him  on  prifoners  in  his  cuftody.     He  was  tried  on  the  fame  fort  ©f 
four    feveral    indidmentSf    whereon  the    only  queftion   was,  offence  of  which 
whether  a  place  within  the  prifon  called  the  ftrong  room  was  a  ^*i!!l''*i*"*^"" 
proper  pliKC  to  connne  dilorderly  pruoners  m:  and  the  jury  tohajihim. 
upon  all  the  four  trials  acquitted  him,  to  the  fatisfa£tion  of  al-  '  B^^-  B.  R. 
moft  every  body ;  and  in  confequence  of  thefe  acquittals  he  was  *^°' 
tlifcharged.     Prefently  after  he  was  at  liberty,  a  (ingle  juftice  of 
the  peace,  upon  informations  of  a  fifth  perfon*s  having  been  put 
into  the  fame  ilrong  room,    and  dying  within  a   year  after, 
thought  fit  to  commit  the  defendant  again  for  murder.     And 
upon  a  habtas  corpus  Strange  pro  d(f^  moved  he  might  be  admit- 
ted  to  bail,  on  producing  copies  of  the  informations,  and  affida* 
▼its  of  the  former  trials,  and  of  the  identical  nature  of  the  offen- 
ces :  but  tlie  court  refufcd  to  look  into  the  informations,  though 
they  were  prefled  with  the  Lord  Mohun\  cafe,  Balk.  104.  where  Skin.  6o3« 
they  looked  into  the  dcpofitions  taken  by  the  coroner  upon  a  mo- 
tion to  bail.     And  in  the  prefent  cafe  they  remanded  the  defend- 
ant, who  lay  in  prifon  till  the  next  aflizes,  when  the  grand  jury 
did  him  the  juftice  to  return  the  bill  ignoramus^  and  he  was  dif* 
charged. 

Lynne  verf.  Moody. 

TH E  plaintiff  brought  trefpafs  in  C.  B.  for  taking  an  ex-  Trefptft  dott 
ccflive  diftrefs :  and  on  error  in  B,  R.  the  judgment  w^s  rrlxceffiy^* 
revcrfed,  for  that  trefpafs  would  not  lie  where  the  entry  at  firft  diftrel*. 
was  lawful,  and  here  is  nothing  fubfequent  to  make  it  a  trefpafs,  ^•«'  *^  *•  ^* 
as  there  is  where  the  diftrefs  is  abufed :  the  remedy  ought  to  be 
by  fpecial  aft  ion  founded  on  the  ftatute  of  MarlebergCy  3   Lev. 
48.  for  at  common  law  the  party  might  take  a  diftrefs  of  more 
value  than  the  rent,  fo  as  to  make  it  more  eligible  for  the  party 
to  redeem  thegqpds  by  payment  of  the  rent:  here  was  feme  rent 
^ue,  fo  a  diftrefs  was  lawful ;  and  as  it  is  but  one  a&,  it  cannot 
be  a  trefpafs  ( i }. 


(1)    Hutching  v.   CbAmbers^    I  gold  and  I oo  ounces  of  filver  were 

Burr.   579.  S.  P.      Bur   trefpafs  taken  for  6/.  8i.  and  this  is  an 

will  lie  where  the  diftrefs  appears  exreption    to   the    general    rule. 

to  be    exccftive    both    upon    the  Moir  v.  Munslay,  H.  28  G.  2.  B.  R. 

face  of  it»  and   upon  the  plead-  cited  1  Burr.  582.  590. 
iogs,     as    where    6    ounces    of 
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Dent  verp  Prudence  and  Bond, 

ChuTch^flrdcns  TN  1 725,  during  the  time  Prudence  and  Bond  wttc  church- 
tannoc  com-  J^  wardens  of  St.  AIatthevf*s  in  Ifwich^  a  rate  was  made  for  the 
Se?r^own  wmw  ^^pairs  of  the  church :  and  the  appellant  Dent  not  paying  his 
after  their  year  (hare^  the  churchwardens  after  their  year  was  our  cite  Dent^  to 

11  expired.  compel  a  payment ;  and  he  appearing  infilled  to  be  difmifled,  for 
But  if  com-         «      *i      5^.'  1  **.,.®,.      .  T»        1      Tt 

meoced  within,  "^*^  ^"^  *u*'  was  not  begun  withm  their  time.  But  the  Judge 
they  may  pro- '  decreeing  him  to  anfwer^  he  appealed  to  the  Arches ;  where  the 
**Ba '^Abr*^"  6.  J**^g^  prouounccd  againft  the  decree  to  anfwer,  before  there 
I  BvTii'i  Ecd.  '  was  a  conteftation  of  fuit,  but  retained  die  caufe.  From  thence 
Law  381.  Dent  appealed  to  the  Delegates.     And  upon  a  hearing  17  De^ 

BftUfe'cF?'^.)   ^^^^^^  '7^9>  before  the  bifhops  of  iVbrw/VA  and  Cflr///?^,  Chief 
#j6.  '     '   '    'Juftice  Raymond^  Baron  Carter^  Sir  Henry  Penrice^  and  other 
1^.  ^         do£lorS|  it  was  determined,  that  Dent  (hould  be  difmified,  and 

tf^w»^ .  Cf  ^^^  Prudence  and  Bondy  who  can  fue  only  in  a  politick  capacity, 
could  not  inftitute  any  fuit  after  that  capacity  was  gone.  It  was 
agreed,  that  if  the  fuit  had  been  begun  within  their  year,  they 
might  have  proceeded  in  it  after  their  year  was  out ;  ic  being  ex 
neceffitate  to  prevent  people  from  delays,  in  order  to  wear  out 
the  year.  So  is  i  Danv.  Abr.  788.  Cro.  Eliz.  145.  179. 
I  Leon»  177.  and  Dr.  Pndeaux*s  direSlions  to  churcinvardenx 
60,  61  •  But  in  regard  this  was  not  commenced  till  the  year  wa€ 
out,  and  no  precedent  was  fhewn  to  warrant  this  fuit,  the  ap- 
pellant was  difmifled.     Strange  fro  Dent. 
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3  Georgii  2  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jufiicc. 

Sir  Francis  Page,  Knt.  1 

James  Reynolds,  E/q;  lytifiiccs. 

Sir  Edmund  Probyn,  Knt. 

Sir  Phitip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


B^twtcn  the  Parifhes  of  Aldenham  and  Abbots  Langlcy  in  com* 

Hertford. 

UP  O  N  a  fpecial  order  of  feflions,  it  was  ftated,  that  a  poor  There  cannot  be 
perfon  forty  years  ago  came  into  a  parifli  and  lived  there  *  ^c«^«mcnt  by 
ever  fincc ;  that  he  attended  the  leet,  amended  tlie  highways,  t^,  "*  *^*  ***' 
had  a  pew  in  the  church,  five  children,  and  did  watch  and 
ward.     &£d per  curiam^  Thofe  are  not  annual  offices  in  the  pa-  \^l  ^o.  127. 
rifli,  and  tlic  x  Jac.  2.  c.  17.  was  purpofcly  made  to  avoid  thcfe  i  Bam.  B.  K. 
conftru£tive  notices,  and  require  notice  in  writing ;  and  there-  V^'  '^^'  "^^* 
fore  they  held  it  no  fettlement  (i ).  a  Bott  byConft 

i25.pl.i63.S.C. 
{a)  Foley  reports  that  it  was  held  tantamount  to  a  notice  in  writing,  bnt  all  the  other  rcporu  of  the 
cale  art  contra* 


(I)  KiJi  RiX  V.  Jn/jaiitantf  rf  WhittUfea^  4  Ttrm  Rep.  8o8, 
O3 
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Xxectttion  of  a 
w.it  of  ir.quiry 
snay  be  acljourn< 
cd  ar.ci  it  U  en- 
trcd  upon. 
Poll.  1259. 

C854] 


Coleman  verf.  Mawby  ct  al** 

UPON  executing  a  writ  of  inquiry  before  the  Chief  JufticC^ 
the  plaintiff  could  not  prove  the  quantity  of  goods  for 
which  the  aftion  was  brought,  for  want  of  a  fcrvant  who  was 
abfcnt  through  an  apprchenfion  they  (hould  not  want  his  tcfti- 
mony.  And  upon  c^nfideration  the  Chief  Juilipc  held,  that  he 
might  adjourn  it  to  the  next  fittings,  and  accordingly  the  jury 
were  adjourned  over,  the  plaintiff  fubmitiiug  to  pay  cofts :  he 
compared  it  to  the  cafe  of  a  coroner's  inqueft,  or  a  commiffion  of 
lunacy,  where  the  jury  are  adjourned  over  fcveral  times,  it  being 
but  an  inqueft  of  office.     Strange  pr^  dtf\ 


Modon  in  chan- 
cery to  fuperfede 
a  writ  of  appeal 
which  ran  <iua 
lf,ficeritf  Oft, 
infteadof/M 
Jutrit  not  &c, 
refufed. 

Hrio  inB.R.to 
be  a  good  gromnd 
for  fuperfedeas, 
but  motion  de- 
nied there  at  not 
being  in  their 
power* 

If  A.  carries  hii 
prifoner  B. 
againft  his  will 
to  a  houfe  where 
he  Jcnows  the 
imiU  pox  it,  and 
that  B.  has  not 
had  it,  or  de- 
tains  him  there 
when  he  dc fires 
to  be  removed, 
and  B.  catch  it, 
and  dies  thereby, 
it  is  murder. 
Fitzg.    94. 
J  Barn.  B.  R. 
2b4.  240.253. 
»75-  S.  C. 
Mo/I.  199.  S.C. 
in  Cane,  upon 
the  application 
to  fuperiede  the 
writ. 


Caftcll  vid.  verf.  Bambridge  et  Corbet. 

THE  defendant  Bambridge  having  been  profecuted  on  the 
report  of  the  committee  of  the  Houfe  of  Commons  for 
the  murder  of  the  plaintiff's  hufband,  who  was  a  prifoner  in  the 
Fleet  under  the  cuftody  of  Bambridge  the  warden,  and  having  on 
the  trial  been  honourably  acquitted  upon  the  profecutor's  own 
evidence,  was  followed  with  an  appeal,  to  which  Corbet^  who 
on  the  crofs  examination  appeared  to  be  a  material  witnefs  for 
Bambridge^  was  now  alfo  made  an  appellee:  and  the  writ  of  ap- 
peal running  quia  Maria  Caftell  vidua  fecit  (i),  fecur*  de  damore 
fuo  profequendo  per  Thorn*  Wagjiaffe  et  Po/lon  Stracy,  contrary  to 
the  ufual  form  which  is,  f  the  appellant  fecerit  ms  (/.  e*  the 
King)y2'f«r',  application  was  made  to  the  Lord  Chancellor  King^ 
to  fuperfede  this  writ,  upon  affidavits  that  the  appellees  were 
both  in  cuftody  upon  it,  but  that  no  fecurity  had  been  given, 
and  the  writ  reciting  it  as  an  aft  done  before  the  emanation  of  it, 
the  (heriff  had  not  taken  any,  as  he  would  have  done  if  it  had 
been  put  by  way  of  condition  ft  fecerit.  And  it  was  argued  by 
me,  that  the  ftatute  IVeJim.  2.  f.  12.  giving  the  appellee  a  re- 
medy againft  the  appellant,  her  pledges,  and  abettors ;  it  was  not 
a  matter  of  form,  but  fecurity  (hould  be  entred  into  by  perfons 
of  ability.  To  which  it  was  anfwered  by  Mr.  Attorney  Gene- 
ral, that  it  was  fufficient  if  there  were  pledges  at  any  time  be- 
fore judgment.  Sir  T.  Jones  154.  9  G?.  Dr.  Huffey\  cafe. 
Cro.  Jac,  413. 


(1)  Ficeritk    See  the  other  reports,  and  next  page,  line  7. 
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To  this  it  was  replied,  that  at  thai  rate  the  appellee  would 
never  have  any  remedy  agaiiift  the  pledges :  for  if  he  was  con- 
▼i£led,  he  would  be  intitlcd  to  none  *,  and  if  he  was  acquitted, 
the  appellant  would  never  pray  judgment;  and  it  would  be  an 
artifice  to  elude  the  law. 

Notwithftanding  all  which  the  Chancellor  would  do  nothing 
in  it,  but  faid  if  the  quiafecerit  vos  were  wrong,  we  might  have 
advantage  of  it ;  and  fo  refufed  to  make  any  order. 

Upon  the  firft  day  of  Michaelmas  term  laft,  the  writ  being 
returned,  and  the  appellees  both  brought  up  by  habeas  corpus,  and 
turned  over  to  the  King's  Bench;  it  was  there  moved  to  have 
the  proceedings  fet  afide,  upon  the  fame  afhdavit  of  there  being  [  855  ] 
no  pledges.  And  the  court  here  were  of  opinion,  it  was  a  very 
good  objeflion,  and  a  foundation  to  fuperfede  the  writ:  but 
then  they  faid,  it  was  not  in  their  power,  who  were  to  take  the 
writ  as  they  found  it,  and  not  hear  affidavits  to  contradi£l  the 
fuggeftions  of  the  writ ;  and  therefore  the  having  fecurity  being 
recited  as  an  a£l  done,  they  mud  take  it  to  be  fo,  and  could  not 
relieve. 

Upon  this  the  appeal  was  arraigned,  fetting  forth  that  the  ap- 
pellant's hufband  was  a  prifoner  in  the  Fleet  under  the  cudody 
of  Bambridge  the  warden,  who  made  an  aifault  upon  him,  and 
contrary  to  his  will  carried  him  to  the  houfe  of  Corbet^  a  vi£tual- 
ling-houfe  within  the  Fleets  and  there  imprifoned  him,  where 
one  IVhite  then  lay  ill  cf  the  fmall  pox,  which  Cajlell  had  never 
had ;  that  the  appellees  had  notice  of  this,  and  were  dcfired  to 
fufTer  him  to  remove  to  another  place  in  the  prifon,  which  they 
refufed,  and  afterwards  Cajlell  fell  ill  of  that  diftemper,  and  died 
in  Ccrbefs  houfe,  whereby  the  count  concludes,  the  appellees 
were  guilty  of  his  murder. 

Without  (laying  for  a  copy  of  the  declaration  the  appellees  irt'* 
Jlanter  pleaded  Not  guilty,  and  their  plea  was  rehearfed  in  French^ 
and  iflue  joined. 

Then  it  was  moved,  that  the  appellees  might  be  bailed.    And  A»pciiee  balled 
upon  debate  the  court  were  of  opinion  to  bail  Bambridge^  and  not  having  been 
€^rbet.     And  the  reafon  they  gave  was,  that  Bambridge  had  been  **^!**"*i  "P** 
acquitted,  which  was  a  itrong  preiumption  of  innocence,  and  yj^g  p^^,  j^j, 
the  Judge  before  whom  he  was  tried  had  certified  that  he  was 
very  well  fatisfied  with  the  verdidb :  and  they  faid  they  would 
bail  in  ail  cafes  after  an  acquittal  on  the  indi£lment,  unlefs  the 
J  udgc  was  diflitisfied  with  the  acquittal ;  and  that  was  the  rea- 
fon they  denied  to  bail  in  Slnughtrtford^s  cafe,   bccaufe  HoU 

O4  Chief 


,  911* 

[  8S6  ] 
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Chief  Jufticc  had  fent  out  the  jury  again  to  confider  whether 
they  would  ftand  to  their  verdl£t;  of  acquittal ;  and  when  they 
infilled  upon  it,  he  himfclf  ordered  tlie  appeal. 

Two  bail  cerpui  But  as  to  Corbet  there  was  no  foundation  to  bail,  for  they  de^ 
frt  corpore,  *a4  j^jgj  ^j^^^  jj.  ^^g  of  courfc  to  bail  in  an  appeal.     So  Bambrid^e  was 

alio  in  1000/.       ,     .,     ,  ,  r  t      •    n-r     .    •  * 

where  the  appeal  bailed  by  two  periQiis  corpus  pro  corpore^  who  jultihed  in  looo/. 
was  by  writ  on  ^ach.  And  it  was  agreed,  that  in  an  appeal  by  writ  on  the  civil 
But  four  where  ^^^^  ^^^  ^^"^  ^"^7  ^^^  required ;  but  had  it  come  on  the  crowo 
it  COOKS  on  the  fide  by  certiorari^  there  mud  have  been  four. 

crown  fide  by 

^9^^011.  Then  it  was  moved  to  fix  a  time  for  the  trial,  the  appellees 

offering  to  take  (hort  notice.  But  it  being  by  original,  there 
was  a  neceffity  to  have  fifteen  days  between  the  tejie  and  the  re.- 
turn  of  the  dijiringas^  and  they  could  not  be  tried  on  the  venire^ 
becaufe  being  in  London^  there  could  be  no  trial  at  bar,  (the  ci« 
tizens  not  being  to  be  biought  out  of  the  city)  and  as  it  muft  be 
tried  at  wfi  prius^  there  muft  be  a  difirivgas* 

Itisnotneccffa-  Towards  the  latter  end  of  the  term  it  was  moved  that  the  ap* 
ry  to  take  out  pcllees  might  be  difcharged,  there  being  a  difcontinuance,  for 
thct/fwrr,  and  ^  ^^  venire  had  been  taken  out:  and  in  appeals,  which  are  a 
make  ic  return-  r         •  j   i         •  ir  t    ^ 

ableasfoonas     rcceiH  proiccution,  every  delay  is  a  difcontinuancc :  and  Cro. 
may  be,  though  ^qc.  283.     Telv.  204.  were  cited.     But  upon  confideration  the 
t«fS"thc  *dly      court  held,  that  it  was  not  neceflary  to  take  out  the  writ  and 
ifluc  ii  joined,    make  it  returnable  the  fooneft  it  might  be,  though  it  muft  bear 
teJie  the  day  that  iflue  is  joined :  and  then  the  appellant  took -out 
a  venire^  teJle  23  October  and  returnable  25  November ^  which  the 
court  looked  upon  as  an  affefted  delay,  and  therefore  admit- 
ted the  other  appellee  Corbet  to  bail :  they  faid  it  appeared  he 
might  have  been  tried  the  fitting  after  the  term,  and  then  upon 
his  acquittal  he  muft  have  been  itijlanter  difcharged  by  the  Judge 
(rf)  Poft.  858.     of  nijt  priusy  according  to  the  ftatute  14  /f.  6.  <:•  i.  {a) 

Court  will  not  '  Both  bcing  tlius  out  upou  bail,  appeared  on  the  feveral  con- 
paakearuicupon  ^inuaucc  days  according  to  their  recognizance,  and  the  appellant 
thcr^cordYt*^  alfo  appeared.  And  the  beginning  of  this  term  the  appellees 
the  Old  Bailey  to  moved  for  a  rule  on  Mr.  Tanner  the  officer  who  keeps  the  re- 
attend  the  trial  ^ords  at  the  Old  Bailey^  to  attend  the  trial  with  the  record  of 
tL"*i!frd*ofac-  Bambridge's  acquittal,  he  not  being  allowed  a  copy  of  it.  But 
^uittji  on  an  in-  the  court  rcfufed  to  make  any  rule^  and  faid  if  it  was  brought^  it 
indiamcnt  for    ^oVld  be  no  evidence. 

the  fan>e  U(^. 
Jt  would  not  be 

evidence.  Upon  the  26th  of  January  the  trial  came  on  at  Guildhall  be* 

Quaker  no  wit-  fore  the  Chief  Juftice,  and  in  the  courfe  of  the  evidence  the  ap. 

n«:fman'appcal.  pj^Haj^tg*  ccunfcl  called  a  quaker,  and  infilled  that  this  is  a  civil 

iW}  \^  whis;b  he  might  be  a  witnefs.    But  the  Chief  Juftice 

fi^di 
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laid,  it  was  to  this  purpofe  a  criminal  proceeding,  and  therefore 
lie  could  not  be  a  witnefs  (i). 

After  a  long  examination  the  Chief  Juftice  direded  the  Jury, 
that  if  they  believed  Caftell  was  carried  to  Corbet's  againft  hit 
confent,  and  was  there  fo  detained,  that  Bamlridge  and  Corbet 
knew  the  fmall  pox  was  there,  that  Cajtell  had  not  had  it,  but 
feared  it,  and  deiired  to  be  removed,  or  not  be  carried  there  at 
all,  that  he  caught  the  fmall  pox  of  Wbite^  and  died  thereof; 
then  the  appellees  would  be  guilty  of  murder  (a)^  but  if  any 
one  of  thefe  faSs  were  not  proved  to  the  fatisfa^ion  of  the  jury, 
tliey  ought  to  be  acquitted.  And  there  being  no  pretence  to 
charge  cither  of  the  appellees,  the  jury  brought  them  in  Not 
guilty. 

And  the  Chief  Juftice  being  moved  to  proceed  againft  the    C  ^57  ] 
appellant,  wh j  was  in  court,  upon  the  ftatutc  Weji.  2.  c.  1 2. 
faid,  ht  yfj'AS  only  to  try  the  iflue,  and  that  the  application  was 
proper  above,  ot  by  writ  of  confpiracy,  and  all  he  could  do  was 
to  record  the  vcrdift. 

Upon  3  Feb.  following  the  appellees  appeared  in  court,  and 
having  given  a  rule  upon  the  poftea^  which  they  then  produced, 
and  no  body  appearing  to  fay  any  thing  againft  them,  they  were 
difcharged  (  3  )•     Strange  pro  appellatis • 

(1)   yide  Acbtffm   v.    Eveiitt,  (3)  Sec  a  cafe  circumAantially 

0^p»  39^,     Rex  V.  I^ycb,  pcft.  defcribing  the  form  of  proceeding 

Zji.  in  an  appeal.     Bigby  v.  Kennedy^ 

(2I  Rex  V.  Muggins,  pofi.  884.  ];    Burr.    2643,       2   Black.  Rip. 

pofi.  Cr.  Law  32a.  710.  S.  C. 

GiiFord  verf  Lechmere. 

TH  E  venue  was  changed  from  London  to  Middlefex  on  my  Venue  changed 
motion  (0.  '^.t?^'- 

,.^.^___^_______^___^^___^^_^_^^^________________^^^^^^^^^^^^__^    1  Barn.  B.  R« 

— — ,  ^  ^j^^   5   Q^ 

(1)  According  to  the  report  in  Barnenrd,  the  court  refufcd  it  oa  the 
circamftances  ef  the  cafe. 

Dominus  Rex  verf.  Bettefworth. 

Mandamus  was  granted  to  Dr.  Bettefworth  as  judge  of  the  b?a7ouTdf  T^ 
^  j^  prerogative  court  of  Canterbury^  to  grant  probate  of  the  rule  on  imiuIm^ 
will  of  the  Earl  of    Londonderry,    to  the    executors    therein  ««*'* »« ^wn. 

named  fS^^  i!  R. 

xSo.  291.  29s. 

424.  s.  c. 
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samed  (i)*     The  day  after  It  was  returnable  a  rule  was  prayed 
for  the  doflor  to  return  the  writ  inftanter.     And  &trangi  for  the 
do£tor  infiiled,  that  it  ought  to  be  a  four  days  rule :  but  upoa 
conference  with  the  clerks  of  the  crown-ofEce,  the  court  was  of 
opinion,  that  there  was  no  dated  time  for  thefe  rules,  but  that 
the  diftance  of  place  ought  to  be  the  guide ;  and  therefore  they 
The  fptntual     ordered  the  writ  (hould  be  returned  the  next  day.     Whereupon 
Sfe"togiam^proI  the  doftor  returned,  that  it  is  the  cuftom  and  praSice  of  the 
katr  pending  x    prerogative  court,  that  if  any  creditor  of  the  deceafed  enters  a 
*°"*"?^^  ^^     caveat  againft  granting  probate,  and  fwears  himfelf  to  be  a  cre- 
SJ,  ditor,  there  goes  out  a  comoiillion  of  appraifemcnt,  till  the  re- 

turn whereof  the  judge  has  not  ufcd  or  ought  to  grant  any  pro- 
bate •,  then  he  fets  out,  that  two  creditors,  who  fwore  to  their 
debts,  entered  a  caveat  and  prayed  a  commiflion  of  appraifemcnt, 
which  was  decreed  and ifTued,  but  is  not  yet  returnable  \  et  ea  de 
caufa  he  cannot  as  yet  grant  a  probate. 

Upon  ailment  the  court  held  the  return  to  be  W  for  that 
the  judge  can  only  flay  the  probate  where  there  is  a  conteft 
about  the  validity  of  the  will.  This  commiflion  of  appraifemcnt 
can  be  of  no  ufe  but  to  fpend  money,  and  delay  the  executor 
from  getting  in  the  effecis  of  the  teftator.  And  by  21  H.  8» 
e,  5.  the  probate  is  to  be  granted  nvith  convenient  J^ed^  without 
any  fruftratory  delay ;  and  the  ecclefiaftical  court  ihall  never  b« 
[  8^8  ]  fufFcred  to  fe:  up  their  prad^ice  againft  the  law  of  the  land) 
a  peremptory  mandamus  was  therefore  granted. 

If  tbe  writ  ibte  Exception  was  taken  to  the  writ,  that  it  was  only  that  the 
thai  the  icftAtor  £^^|  j^^j  ^^^^  notabilia  at  Wejlminjlery  and  in  divers  diocefes,  but 

ba^  bona  notaoi-    ,  ^  •  i  •        i  -  r   /^      .     i  i>  i  ^ 

tia  in  divers  do  uot  fay  withm  the  provmce  of  Canterbury*  But  the  court 
diocefet  it  need  ovcr-rulcd  it,  faying  they  would  not  prefume  an  inferior  jurif- 
W^wC^n^thc  '**  didion,  and  it  appeared  he  had  already  done  fome  afts  of  office 
prorincc  of  the  as  the  prerogative  jfudge^  and  fhall  not  be  received  now  to  fay 
prerogaave         jj  jJq^s  uoc  appear  he  has  any  jurifdiftion.     Strange  pro  def\ 

Judge,  efpccial-  *  '  "^  ^     *  ^ 


ly  if  he  hai  osce 
•acd. 


(1)  Mand.imus  refufed  when  zKrlj,  i^g,  Ftdepo/f.  ^gi.  Dun* 
the  executors  had  renounced,  for  iin  v.  Mum,  Sir  T,  Rajm.  235. 
ji  is  not  a  cafe  within  the  llatutcs,  (2)  Rex  v.  Dr.  Bttuf-wrtb^ 
Rex    V,    Btitefwoith^   foft.    956.     Eaft^  10  Geo.  z,     ui&i^.  3O6.  D.  A. 

S.  P. 
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Ragg  verf.  King, 

A  Prohibition  was  granted  to  a  fuit  for  wages  by  the  maftcr  ?°*5^^°  ^SL 
in  the  admiralty  ( : ),  but  denied  as  to  the  boatfv/ain,  who  wft^'for  wageu 
is  to  be  confidered  as  a  common  mariner.     &all.  33*  (a)  >  Bam.  B.  R. 

297.  S.  C, 

. ^ (41)  Holt  595* 

Canh.  578. 
(0   ^^•d  V.  Cha^an,  foft.   937.  S.  P.     Wilkins  v.    Carmicbael,  » Mod.  405* 

l)ickinfon  vff/I  Fifher. 

IT  was  held)  diat  as  the  defendant  muft  move  to  change  the  fn^i^ 
▼enue  before  plea  pleaded,  fo  the  plaintiff  muft  in  like  man- 
ner move  to  difcharge  the  rule  on  undertaking  to  give  material 
evidence  before  replication  or  plea  (i).  S^tutre  tamen  as  to  the 
plea,  for  the  plaintiff,  may  not  have  time,  becaufe  the  defendant 
may  give  a  plea  at  the  fame  time  he  ferves  the  rule  to  change  the 
venue. 


(l^  That  plaintiff  may  bring     'vUe  Brmckflfaw  v.  Htfiim,  Cmup. 
back  the  venoe  after  plea  pleaded     409.     nie  alfo  poft,  1 162. 120a. 


Dominus  Rex  verf.  Hawks.  '  ^ 

AConvi£lion  for  killing  a  deer  was  quafhed,  becaufe  it  was  in  conTiaiont 
only  conviiius  tfl^    without   any   iudement  quod  forts fa^  ^«fc  «»»*  be  a 
Clatix).  1       J     J     j„d,»c„t,  ,..rf 

_  Fitxg.  124. 

*  inore  full 

(1)  Rex  V.  ElweU,    ante  794.     the  cafes  there  cited.   S.  P.  Rex  ^^^:^\Iq^ 
tUxy.  Fip9nt^z  hurr,  Wty^ji^     y.  Chandler  ^   i  SalA.  ^j^.  contra,  '^    *   * 


Pyle  verf.  Grant. 

IN  appeal  of  murder,  it  appeared  the  defendant  was  convxfteS  Appellee  not  - 
on  the  indiflment,  but  pardoned  on  the  report  of  the  judge,  bailable  if  con- 
and  after  iffue  joined  on   the   appeal,  he  moved  td  be  bailed,  ^amcm  though 
which  was  refufed,  the  prcfumption  being  againll  him,  contrary  pardoned. 
to  Bambridge's  cafe.     But  a  trial  at  bar  being  ordered  this  term,  ^  B-rn.  B.  R. 
and  the  appellant  having  taken  no  (lep  to  bring  it  on,  but  upon  |5^' "  °'*7  ' 
the  day  appointed  moving  to  put  it  off  to  a  further  day  \  the  Ante  402.  %$ir 

court 
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court  took  the  appellee's  own  recognizance  in  500/.  to  appear 
the  laft  day  of  the  term  •,  and  ordered  that  nothing  ihould  be 
done  as  previous  to  the  day  appointed  for  the  trial ;  that  if  there 
was  a  difcontinuance,  the  appellee  might  take  advantage  of  it. 
And  the  lad  day  of  the  term  he  was  difcbargedj  the  appellant 
not  appearing.     Strange  pro  appellanU% 


Wilfon  verjus  Poulter, 


>€.  knowing  of  TP  ROVER  by  the  plaintiff  as  adminiftratrix  of  William 
« Oic^c^^ucft'^f  Wilfon   the  affignee  of  the   efFedts  of  Edward  Poulter  a 

B's.Vife  aid**  bankrupt,  for  ready  money,  ad  damnum^  6000 1.  Upon  Not 
with  his  money    guilty  a  fpccial  cafc^was  made  for  the  opinion  of  the  court* 

huys  30  South' 

£rvcs"thcmto  Thzt  Edward  Poulter  on  7  A  fay  1724.  became  a  bankrupt, 

her.  and  a  commiflion  iffucd  againft  him  3   Augujl  following,  by  vir- 

£y  affignee       ^  ^  ^f  which  lie  wa$  declared  a  bankrupt,  and  the  plaintiff's  in^ 

Icjses  22  as  part       ^  ,^  tv  ji-J  rr 

9f  the  bank-       teilate  chofen  aifignee,  and  had  an  alTignment. 

fupt^scftate,  he 

tTeVag^S  That  16  June  1724.  the  bankrupt's  wife  brought  to  the  de. 
ibr  the  money  fcndaut  3082  /.  3  X.  II  d,  of  the  bankrupt's  money,  and  dcfired 
^"ch^^d  ^'h  *  the  defendant  to  buy  fome  India  and  South-Sea  bonds  with  it. 
•dier  eight*.  ^  That  the  defendant  knowing  of  the  bankruptcy,  and  that  the 
iBarn.  B.  R.      money  was  part  of  the  bankrupt's   efieds,  received  the  fame^ 

T'^as'^S^    ^"^  ^"  ^^^  ^^^^  *^  7'^^^i  ^^  23    June^  with   part  of  the  faid 
'  money  bought   twenty  South-Sea  and    India  bonds,  and   John 

Abington  the  defendant's  fervant,  by  defendant's  order,  with 
other  part  of  the  money  bought  ten  bonds  more,  and  defendarit'dc- 
livered  all  the  thirty  to  the  bankrupt's  wife.  That  on  2  September 
1724.  the  affignee  having  notice  where  fome  of  the  effefts  were 
depofited  by  the  wife,  feized  twenty-two  of  the  bonds  for  the  be- 
nefit of  the  creditors,  and  accepted  them  as  part  of  the  bank- 
rupt's eftate.  And  upon  this  (late  of  the  cafe  the  point  referved 
was,  whether  the  defendant  is  liable  in  this  aftion  to  make  fa- 
tisfaftion  for  the  money  with  which  the  eight  bonds  that  di4 
not  come  to  the  hands  of  the  affignee  were  purchafed. 

Strange  pro  quet^  argued,  that  here  was  a  plain  property  in  the 
plaintifFand  a  converfion  in  the  defendant.  In  order  to  make  it 
out,  there  are  fome  things  ftated,  which  fliould  be  laid  out  of 
the  cafe,  i .  That  at  the  time  of  receiving  the  money  and  buy- 
ing the  bonds,  there  was  no  commiffion  \  the  tranfaftion  by  de- 
fendant being  in  June,  and  the  commiffion  and  affignment  not 
till  Augujl  following.  But  as  to  this  it  is  dated  that  he  became  a 
bankrupt  7  May  before,  and  from  that  time  tlie  property  of  the 

affignee 
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affignee  Gommcnces  (i )-  2,  That  ten  of  the  bonds  were  bought 
t>y  another  perfon,  one  yohn  Abingtort*  But  this  is  dated  to 
have  been  done  by  the  defendant's  order,  and  with  part  of  the 
money  received  by  him  of  the  bankrupt's  wife,  and  that  the  de- 
fendant had  the  bonds  of  his  fervant,  and  delivered  them  to  the  [  Zio  J 
wife,  by  which  he  has  made  it  his  own  aft.  3.  The  feizing 
twenty-two  of  the  bonds  by  virtue  of  the  commifBon  for  thu 
benefit  of  the  creditors,  and  accepting  them  as  part  of  the  bank- 
rupt's eftate.  This  is  not  dated  to  be  done  in  affirmance,  and 
by  way  of  authenticating  the  aft  done  by  the  defendant  in  pur- 
chaCng  thefe  bonds;  but  only  to  leflen  the  damages,  which 
otherwifemuft  be  given  for  all  the  money,  and  to  fliew  that  in 
point  of  juftice  and  equity  the  plaintiff*  is  intitled  only  to  a  fatif- 
faftion  for  the  money  with  which  the  eight  bonds,  not  yet 
brought  to  light,  were  purchafed  ;  for  if  the  plaintiff  had  taken 
a  verdift  for  the  whole,  (lie  muft  have  been  compelled  in  z 
court  of  equity,  either  to  deliver  up  the  twenty-two  bonds,  or 
abate  for  them ;  and  it  is  in  eafe  and  favour  of  the  defendant, 
who  had  parted  with  the  poflcflSon,  to  take  thefe  bonds  out  of 
the  hands  of  a  third  perfon,  and  at  the  fame  time  allow  him  the 
benefit  of  the  feizure.  The  purchafe  of  every  bond  is  a  diftinft 
aft,  and  where  that  which  is  the  produce  of  my  money  is  to  be 
come  at,  I  have  my  eleftion  to  fue  for  the  money,  or  the  thing 
fo  purchafed  with  my  money.  Hujfy  v.  Phydall^  iz  W.  3.  (a)  ^]J^*^J  '** 
if  the  bankrupt  fells  goods,  the  aflTignee  may  bring  trover  for  the  uoit'os^ 
goods,  or  affirm  the  fale  and  fue  for  the  money ;  and  if  the  bank-  3  Salic.  59* 
rupt  does  fo  in  two  indances,  the  affignee  is  not  bound  to  make 
one  uniform  eleftion  for  botji  cafes ;  but  as  they  are  diftinft  and 
independant,  he  may  fue  one  vendee  for  the  money,  and  as  to  the 
other  may  difaffirm  the  fale  and  maintain  trover.     In  this  cafe  it  ^ 

is  dated,  that  the  bonds  were  purchafed  at  different  times,  fomc 
upon  the  16th,  and  others  upon  the  23  June  \  not  that  it  is  ma- 
terial what  he  did  with  the  money,  for  as  he  was  pofTctTed  of 
the  money  of  the  affignees,  he  can  no  otherwife  difcharge  him- 
felf  of  it,  than  by  a  payment  to  them.  4.  The  danger  that  in 
general  will  attend  brokers  and  others,  if  they  fhould  be  charged 
merely  on  account  of  the  money's  pafTing  through  their  hands, 
may  be  laid  out  of  the  cafe.  If  they  do  not  know  it,  it  may  be 
hard;  but  if  they  know  it  they  ought  to  be  charged,  and  there 
is  cxprefs   knowledge  dated  in   this   cafe,    not    only    of    the 


(i)   See  Cooke's  Bank.  Laws,  652  to  688.    Bull,  L,  N.  P,  41. 

bankruptcy. 
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bankruptcji  but  that  the  xnonev  was  the  bankrupt's  tSc(i$ 
(a).     . 


If  thcfc  things  arc  laid  out  of  the  cafe,  there  will  then  be  z 
plain  property  in  this  money  in  the  plaintiff,  and  a  convcTfion  in 
jdie  defendant.  It  will  be  no  more  than  this  :  a  man  knowing  of 
uie  bankruptcy,  and  having  money  or  goods  of  the  aflignee,  dif- 
pofes  of  them  without  his  authority  ^  and  it  will  not  at  all  differ 
from  the  cafe  of  Parker  v.  Godin^  M.  2  Geo.  2.  ante  813.  where 
Satur  a  bankrupt  left  plate  with  his  wife,  who  to  raifc  money 
delivered  it  to  her  fervant,  who  went  along  with  the  defendant  to 
£  85l  3  2  broker's  door,  and  there  the  defendant  took  the  plate  and  went 
into  the  (hop  and  pawned  it  in  his  own  name,  and  gave  his  own 
note  to  repay  the  moneys  and  on  receipt  of  it  went  back  and 
paid  the  money  to  the  bankrupt's  wife :  and  in  trover  for  the 
plate,  it  was  held  that  he  was  liable,  though  he  did  not  apply 
the  money  to  his  own  ufe*  He  was  charged  with  the  plate  as 
having  had  it  in  his  cuftody,  and  not  delivering  it  to  the  affignee ; 
and  there  the  plate  was  forth-coming,  but  thefe  eight  bonds  arc 
not.  There  the  directions  were  to  pawn,  here  to  buy.  There 
the  produce  of  the  plate  was  delivered  to  the  wife,  here  the  pro- 
duce of  the  money  was  delivered  to  her.  In  neither  cafe  had 
the  defendant  any  advantage  ;  if  any  difference,  his  difadvantagc 
Was  greater  than  thefe  here,  becaufc  there  he  had  by  note  fub» 
jcAed  himfelf  to  pay  the  money. 

It  may  be  faid  he  laid  out  the  money  as  direfled,  and  purfued 
his  authority.  To  which  it  is  anfwered,  that  no  body  could  give 
him  any  direftions  or  authority  but  the  aflignee,  and  he  was  not 
privy  to  the  tranfaflion  ;  for  though  in  another  cafe  it  fliall  be 
taken  that  the  wife  acts  as  a  fervant,  yet  that  is  only  where  the 
hufband  himfelf  has  power ;  and  though  the  aflignee  comes  in 
in  privity  under  the  bankrupt,  yet  that  is  only  as  to  all  tranfac- 
tions  previous  to  the  bankruptcy ;  but  no  aft  of  the  bankrupt 
fubequent  can  bind  the  aflignee,  there  being  then  no  privity  be- 
tween them. 

The  court  without  hearing  any  argument  of  the  other  fide,  de- 
clared, that  if  the  four  things  infilled  on  for  the  plaintiff  were 
all  to  be  laid  out  of  the  cafe  ;  the  conclufion  drawn  from  thence, 
and  the  application  of  the  cafe  of  Parker  v,  Godin  would  be  right ; 
and  as  to  the  firft,  fecond,  and  fourth  things,  they  thought  they 
ought  to  have   no  weight  againft  the   plaintiff;  but  as   to  the 


(2)  Fertion  v.  Haniey,  2  Tnm  Rep.   113.     3  fir».  Chan,  Ca.    313. 
and  Cwke^s  Bank.  Law,   3  ed.  ut/ufra. 

3  third^ 
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^rd,  they  were  all  very  clear  in  opinion,  that  the  feizing  part 
of  the  bonds  was  an  affirmance  'of  the  defendant's  aA  in  laying 
out  the  money ;  and  that  the  plaintiff  therefore  could  not  avow 
the  zGt  as  to  part,  and  difavow  it  for  the  reft  (3).  So  the  dc* 
fendant  had  judgment. 


(3)  CJarh  V.  Xyall,  I   Black,  whether   the   ptirchai^  of  In^m 

64.2.      Fmmr  St  al*  y.  HanJiMp  i  amd  South /ra  bondi  wm  Aconvtr- 

Term  Rep.  287.     In  i  Barm.  284.  Hon  under  the  circumftaDces  of 

the  court  «re  faid  to  have  doubted  this  caie. 


Sir  John  Fortcfcuc  Aland  venf.  Mafon* 

ERROR  of  a  judgment  in  B.  R.  in  Ireland  on  a  writ  of  whc«  error  b 
'  error  there  brought  to  rcverfe  a  common  recovery.     The  !»«>«sht  on  a 
defendant  pleads  infancy,  and  prays  that  the  parol  may  demur  ;  ihc^io/i^ 
upon  which  judgment  is  entered,  quod  hquela  rematieat  untill  his  demur,  the  am- 
full  age  ;  of  which  judgment  a  writ  of  error  being  now  brought,  *rf*2"*^  ^ 
the  defendant   comes  in  again  and  pleads   the  fame  plea,  and  ^xa\t»     ***** 
prays  that  the  parol  upon  the  writ  of  error  in  England  may  demur.  £nror  in  B.  Jt* 
To  this  plea  the  plaintiff  in  error  demurs,  and,  '^  (''^^*' '°  '*- 

recovery  AifFer^ 

^Fllmer  prs  quer*  ttt  errore  argued,  that  whatever  may  be  the  ««*  there  in  C.JJ. 
validity  of  the  firft  plea,  yetthcfecond  will  be  ill;  becaufe  that  is  tjid^j^^SLr 
to  bar  the  plaintiff  of  his  right  to  difpute  the  validity  of  the  firft  and  that  he  it  ;■ 
plea,  and  is  contrary  to  the  maxim  laid  down  by  Lord  Bacon  in  ^^  <iefcent,  and 
his  Elements  6,  7.   Non  valet  exceptio  ejufclem  rei  cujus  petitiir  dif-  S[Jy' demur, 
foltitie  :  and  it  is  a  rule,  that  you  (hall  not  plead  a  matter  which  juifmentaccord« 
will  come  in  judgment  upon  the  firft  fuit.     7  H.  6.   44.     Bro.  !Jffi[jj,7'u^^t  ** 
Error  70.     Co.  Litt.  128.  a.     If  the   defendant  had  to  this  fe-  error  here,  in 
cond  writ  of  error  picadcded  in  nulh  ej}   erratum^  he  would  ftill  ^-  -*•  He  may 
have  had  the  advantage  of  his  principal  point,  whether  the  parol  Sj"^  anTmnar- 

fiiall  demur  or  not.  lance  and  Che 

plcAWill  be^ood 

Et  per  curiam  J  The  plea  in  Ireland  was  very  proper,  but  the  nJi  mention  ^ 

other  party  has  a   right  to  difpute  the  validity  of  the  judgment  the  infant's  age. 

given  upon  it.     Now  if  this  fccond  pica  be  allowed,  the  defend-  J'b^^'^'J^^' 

ant  will  have  had  all  the   advantage  of   his  nonage,  though  it  5,  ico,  176, 

(hould  h.ippen  to  be  a  cafe  (as  in  dower)  where  he  is  notinti-  -3»»»8*. 

tied  to  his  a«re.     If  a  writ  of  error  be   brought  to  reverfe  a  fine,  v-^e'*.*co«. 

the  fine  itfelf  fliall  not  be  pleaded  in  bar.     Sir  Thomas  Jones  181.  Dig.  Infiint^ 

The  defendant  might   I'afely  have   pleaded  //;  nullo  ejl  erratum^  (^  '•)  ^•4* 

and  that  would  not  have  been  a  waiver  of  his  firft  plea,  inhncy. 

(L.  1.)  x6i. 

Ij  s.c. 

i  *862  ] 
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It  was  argued  a  fecond  time  in  ////•  fequen^y  wKen  the  court 
continuing^of  the  fame  opinion,  there  was  a  judgment  quod  def* 
ad  irrores  prad*  ulterlus  refpondeat* 

The  plea  of  nonage  in  England  having  been  over*ruIcd  ;  it 
came  now  to  be  debated  on  the  validity  of  the  judgment  of  Bm  R. 
in  Ireland^  by  which  the  parol  was  to  demur,  till  the  infant  came 
of  age,  and  the  court  being  of  opinion,  that  it  was  proper  to 
confider  that  as  a  previous  queftion  to  the  errors  in  the  common 
•recovery,  if  there  were  any.  Strange  pro  quer^  in  error e  argued, 
that  the  plea  was  ill  both  as  to  the  matter,  and  as  to  the  manner 
of  it. 

As  to  the  matter  of  it :  he  is  not  intitled  to  his  age,  becaufe  by 
his  own  (hewing  he  is  in  by  defcent,  and  therefore  fay  fome 
books  he  fhall  not  have  his  age.  47  AJf.  pL  4.  i  RolL  Ahr,  139. 
pU  33«  "  If  a  man  brings  a  writ  of  error  againft  the  heir  of 
•*  him  that  recovered,  being  within  age,  and  in  by  defcent  of  the 
^*  land,  the  parol  (hall  not  demur  for  his  nonage,  though  perhaps 
"  he  hath  a  releafe  or  other  matter  to  bar  the  plaintiff,  which  he 
•*  hath  not  knowledge  to  plead  witliin  age." 

Befides,  he  is  not  intitled  to  have  his  age  in  this  cafe,  becaufe 
the  error  affigned  is  error  in  law,  and  not  in  fa£t :  and  that  is 
the  diftinAion  taken  by  juftice  Dodderidge  in  3  Buljl*  139,  where 
[  863  ]  he  fays,  he  fhall  have  his  age  againft  an  error  in  fa£l,  becaufe  he 
may  not  be  fuppofed  to  know  his  cafe  well  enough  to  anfwer  the 
matter  of  fa£l  \  but  as  to  error  in  law,  it  is  a  matter  that  never 
will  lie  in  his  cognizance ;  the  Judges  are  to  look  into  it  for  him, 
and  they  can  as  well  judge  upon  the  record  now,  as  when  the 
defendant  comes  of  age. 

But  fuppofing  this  was  a  cafe  wherein  the  defendant  is  intitled 
to  his  age,  yet  the  manner  of  the  plea  is  ill.  1.  As  it  is  a  dila- 
tory, it  ought  not  to  have  been  pleaded  after  an  imparlance. 
-  2.  It  does  not  mention  of  what  age  the  infant  is.  In  Co.  Ent. 
.  256.  the  age  is  mentioned,  and  there  is  a  very  good  reafon  it 
{hould  be  fo ;  becaufe  at  his  full  age  a  rcfummons  niuft  ifTue,  and 
as  this  muft  be  founded  upon  the  record,  it  ought  to  appear  to 
the  court,  when  it  is  the  proper  time  to  award  fuch  a  writ. 

Sed  per  curiam^  His  being  in  by  defcent  is  the  ftrongeft  reafon 
for  having  his  age,  and  though  the  book  cited  is  to  the  contrary, 
yet  in  the  fame  page  is  a  cafe  direftly  againft  it,  and  the  current 
of  authorities  are  fo.  And  as  to  juftice  Dodderidge^  diftindion, 
there  is  nothing  in  it,  for  a  releafe  of  errors  if  he  knew  how  to 
2  plCid 
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plead  itf  wottid  defend  him  agatnft  errors  in  law  as  well  as  ia 
£iA.  As  to  the  form  of  the  plea  we  think  it  well  enough,  and 
Cfacrefore  the  judgment  for  the  parol  to  demur  muftbe  af- 
finned. 

K»  B.  A  fault  in  the  writ  of  error  was  amended  without  coft^ 
the  ftatute  not  giving  coiU  on  amendingi  as  it  does  oa 
quafliing  ( I  }• 


{i)  Miarret  y.  GMrdmr^  Fit%.    the  affignmeat of  crron, it  is  wich 
t68,  S.  P.  poll.    903.     But  laid    colb<  U. 
tku  if  the  rule  be  ^^  to  amcad 


VoL.n* 


m 
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i  Gieorgii  ?•    Regis.     In  B-  R. 

Sir  Robert  Raymond,  Knl.  Lord  Chief  Juft ice. 


Sir  Francis  Page,  Knt. 
James  Reynolds 
Sir  Edmund  Proby 


,  Knt.  1  ^ 

,  E/q.  Kjuftices. 

)byn,  KnL  j 


j^/r  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbor,  EJq.  Solicitor  General. 


The  Mayor  of  BaCngftoke  verf.  Bonner. 

AAtttMrneyer  jf  B N E IT  movtd^  that  the   defendant  being  an  attorney  of 

t.Bmu»fie9d  yi  Q^  2*  might  be  difchargcd  on  common  bail;  fuggefting  it 

j>"li?«n?(Mn"  to  be  the  praflice  of  C.  Bp  tq  pay  that  refpcft  to  the  attornies  of 

ii^tbedifcharge4  B.  R^  if  they  ate  fued  there,  and  cited  a  MoJ.  iSi.   i  Med,  lo. 

•a  common  bail.    o,/t     -.. 

B.C. 

I^Tn.  R.  Strange  contra  aflerted,  ^hat  there  was  no  fuch  praftice  In 

|oo.*S.  C.  *  C.  B.  and  as  to  the  cafe  in  2  Alod,  it  is  fo  far  from  being  an 
ftutfiad that df -  authority  for  the  defendant,  that  it  appears  the  Common  Pleas 
cLargedoBfilinf  ^"^  ^^^  difchaFgc  him,  though  arreftcd  in  the  Palace-yard,  !  ut 
comntOD  bail  and  fent  bim  uptothe  King's  Bench.  And  the  other  two  cafes  are 
jroaucimhii  Qf  attornies  of  the  fame  court,  who  no  doubt  are  to  be  difchargcd 
on  common  bail.  £t  per  curiam,  The  defendant  muft  find 
I  fpecial 


Eaftcr  Term  3  Geo.  «•  t6^ 

fpecial  ball  here,  and  may  plead  his  privilege  in   abatement  si^ 
tcr(i). 

Accordingly  he  put  in  bail,  and  pleaded  his  privilege ;  to 
which  the  plaintiff  demurred,  and  obje£led  that  he  had  not 
averred  himfelf  to  be  an  attorney  at  the  time  of  filing  the  bill,  [  85{  ) 
i>ut  only  at  the  time  of  pleading ;  it  is  ante  exhibition*  bilU  fecit 
(inftead  offuit)  et  adhuc  exijlit  urt  aitornatorum  dt  C  B.  And 
for  this  niult  the  court  held  it  ill,  and  awarded  a  refpondes 
piifler. 


{%)  Sme  y.  Humpbrtjs,  I  mij.  bail.     HTbeeler^s    cafe,     i    mff. 

^06.  S.  P.  But  where  anal  toraey  ic^t.     Imp,  Prac.K.B.  474.  ed. 

i%  arrefted  by  latitat  in  his   owa  1791-     Et  'vide  Cro/sley  y.  Sbano^ 

court  it  i%  a  motion   of  courfe  to  ;  Black*  io85# 
liircharge  him  on  filing  common 


Dominus  Rex  verf.  Fiffier    ■■  ■      et  Saunders* 

IN  in  the  cafe  of  /j/irr  judgment  was  arrefted  after  a  verdiA ;  JJSSaTit^* 
and  in  the  cafe  of  Saunders  an  indidment  was  quaihed  \  be*  found  ataoad- 
Wg  taken  at  an  adjourned  fe(IionS|  and  it   not  appearing  what  iwmed  feffioatf 
day  the  original  feflians  began,  to  bring  it  within  the  time  pre-  i™ffi^kc- 
fcribed  by  the  ftatute  ( i ).     Strange  pro  rege.  gan  ia  time. 

•  Scff.  Ca.  p^' 
>o.  no.  £5.    1  Ban.  K.  I,  278^  3*7*  &•  C% 


[})  ride  Rexy.  Walker,  2  Sefs.  Ca/,  ij.fl.  ai, 

Hatton  verf,  Hatton. 

5TRANGE  moved  for  a  prohibition  to  the  prerogative  Where  ^pww  fe 
court,  in  a  fuit  there  inftituted  by  the  next  of  kin  againft  the  Jiji^Secuwrt 
executor,  to  make  diftribution  of  the  furplus,  there  being  a  fpe-  Uufptritvii 
cifick  legacy  to  the  executor ;  for  that  although  there  have  been  •*^***?1*S 
variety  of  decifions  upon  this  point  in  courts  of  equity,  where  diAnMckoaC 
they  have  fometimes  held  the  executor  to  be  a  truftee  for  the  t>»  furplus 
next  of  kin  as  to  the  furplus  5  yet  there  was  no  inflance  of  the  JnJSJjSldJJi 
ipiritual  court's  judging  of  a  truft,  or  fetting  up  any  intereft  con-  ftatote  (t). 
frary  to  the  common  law.     He  infilled,  that  in  the  cafe  of  a  '"»»•  'i^* 

^  I  Barn.  B.  JU 
\ , S77f  3»9'  ^  * 

(l)  Rex  V.  Raiacsy  %  Ld,  Raym,  ^Sj.    Edivarde  v.  Freeman,  z  P. 
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Will  the  Judge  below  isfunBus  officio^  when  he  has  granted  pxo^ 

bate,  as  to  all  purpofes  but  calling  for  a'^n  inventory,  according 

to  the  ftatutc  2i  /f.  8.  r.  5.  and  he  cited  5  Mod.  247.  Petit  r. 

^«)xL.IU7m.    Smith  [a)^  where  the  teftatorgave  5  /.  to  the  e^ecjiitor,  and  the 

1 F.  Waw.  7*      daughter  cifed  him  to  make  diftributiQn  ;  and  a  prohibition  waf 

S«Gv  granted.     Aiid  in  a  rep6rt  of  the  fame  cafe  in  Cumb.  ^T^*  '^^  ^^ 

Utd'perHottC.].  they   neVer  pretended  to  diftributroh  in  th^ 

cafe  of  an  executdr;  aijd  they  only  do  it  in  the  cafe  of  ah  admi- 

nidrator  by  virtue  of  the   llatute,  and  he  denied  the  notioti  in 

i  Infl.  3  J.  that  executots  i!nufl  divide.  »        • 

Pr.  Sayer  e  contra  would  fain  have  maintained,  that  the  fpiri- 
tual  court  had  concurrent  jurifdi£lion  with  the  court  of  CJ^ancery 
in  this  cafe/  as  well  as'iii  legacies  i  and'infifled  that  this  is  a  bar« 
tial  intellacy  as  to  the  furplus.  But  the  court  was  clearly  of  opi- 
nion, the  fpifitual  court  could  not  intermeddle  :  and  faid  that  ia 
cafe  of  an  inteftacy  they  ufed  to  be  prohibited,  as  in  Carter  1 25I 
'I  Lev,  233.  and  the  ilatuteof  diftributio'ns  enlarged,  and  not 
barely  confirmed  their  power  j  as  appears  by  the  hittory  of  that 
ftatute  iniJoyiw.  496,  fefr.    '  -   "^     '. 

t  t66  1        '^^^  ^^^^  ^^^  ^  prohibition  was  made  abfolutc,  and  the  court 

«*  ^  ,  offered,  that  if  the  common  lawyers  on  the  doftor's  fide,  who 

were  Reeve,  Lee  and  Fazakerley^  virould  fay  they  tliought  thcrd 

was  any  thing  in  it,  tlie  plaintiff  fhould  declare  in  prohibition; 

but  they  declined  it. 

Ponunus  Kex  verf.  Martham  ^ryan. 

Inteiittoac*       TNpICT^ENT,  fetting   forth  that  the  defendant  came  to 

dWc^tiT*^^"  X  the  (hop  oi  Lar/gley  2L  mercer,  and  affirmed  (he  was  afeirvaht 

d  Scff.  Cm.  p,     to  the  Countefs  ol  Pomfrety  and  was  fent  bv  her  from  St,  Jameft 

SI.  no.  47.         to  fetch  filks  for  the  Queen,  endeavouring  thereby  td  defraud  thd 

^%4%\\i*  *'     ^^^^  f^^^S^fy  >  whereas  m  faft  (lie  was  no  fcrvanf  of  the  Countefs 

. '.    .  of  Pomfret,  nor  was  fent  upon  the  Queen's  acount.  After  verdiflt 

for  the  King,  it  was  moved  in  arreft  oF  iudgnient  by  Mr,  Faza* 

ierley,  that  there  being  no  falfd  tokens/  of  any  aftual  fraud  conw 

mittcd,'  there  was  no  offtncc  indi;ilable  5  and  he  cited  Salk,  379^ 

MiL.1L«7im  >  Mod.  i8.     6  Mod.  105  (j),  hi,  301  (^),  311  (i). 

(*) »,  L  Raym* 

ti79.  S.C.    ',       Reeve  contra^  would  h^ve  maintained  it  as  being  a  fraud  con* 

^*f  '     '  cerriing  publick  traffick  \  and  though  no  harm  was  done,  yet  ah 


(1)  Fult:  I  Hawk.  P.  C,  c.  yt.  Ri'x  v.  Chatwell^  ante  y^x,  deter* 

y.  ii  p.  343.-6'.  P:  and  30  Ge6.  t.  mined  upon  the  faaifc  piinci[^le. 
^.  7^.  aad  felt  the  cafes  cited  in  . 

H^.     •  *       .....     V  u  indidnient 


iWftcr  Tcriifi*  3  Geo.  2;  tH 

inixGtmeni  wooIcT  lie,  as  in  the  cafe  in  i  Fent.  304.  of  an  in* 
diclment  for  a  confpiracj  to  charge  a  man  with  a  baftard  child, 
when  there  really  was  no  child,  fo  that  the  part  j  could  not 
fiiner* 

Bed  per  curiam^  There  the  confpiraqr  was  the  crime  5  and  an 
ifidiftment  will  lief6r  that,  though  it  be  to  do  a  lawful  aft :  this 
k  no  more  than  telling  a  lie,  and  no  inftance  being  {hewn  t9 
mxintaiii  it,  the  judgment  muft  be  arretted. 

Stewart  verf.  Smith. 

i^TRANGE  took  an  exception  to  the  Jcin  facias  zgsAnR  MMfsdm 

•^  bail,  that  on  fcttinsr  out  the  catias  adfatisfaciendum  in  the  re-  ?""?  bail  mty 
1.       -.  1?/.-        /-.lYt  I  fbe  tdtt  the  day 

plication,  It  appeared  thtfcire  facias  bore  iejte  the  very  day  the  ©f  the  retnrn  of 
capias  adfatisfaciendum  was  returnable  s  and  would  have  had  it  to  ^^  ctfrnadfr' 
be  ill,  bccaiife  tht  fcire  facias  cannot  iffue  till  a  capias  ad  fa-  {j^j^^^^e^, 
tufadendum  is  returned  and    filed^;  which  could  not   be  pre-  s.  C 
fumed  to  have  been  done  the  very  day  of  the  return.     But  the 
court  faid  it  was  weU  enough,  and  gave  judgment  for  the  plain* 
tiff. 

S^eetapple  verf.  Goodfcllow.  [  8^7  J 

IT  was  held  that  a  writ  of  error  is  fo  abfolutely  a  fuperfedeas^  Writ  of  «rwr 
that  the  plaintiff  cannot  To  much  as  take  out  a  capias  adfatis*  where  a  /tjkt;^ 
faciendum^  and  return  non  efi  inventus^  in  order  to  proceed  againft  ^'^^  ^.-^ 
the  bail  (l).  t  Barn.  B.  lU 

J34.  S.  C.    39  Hen.  6.  SO.  u 


(4)  Smithy.  Nickolfan,  foj.  11 86.     Paiy  v.  CamhelletaP,  3  Term 
krp,  390.  S.  P. 

Tully  tvf/*  Sparkes. 

DEBT  upon  a  bond  againft  the  defendant  Sparkes  and  May  The  banknapte/ 
as  executors  of  miliam  Donelfon,  fctting  forth  that  Donets  S^t^n^  dif- 
fon  entered  into  a  bond  in  800/.  conditioned,  that  if  he,  his  oharseabond 

condicioned  for 
hit  executor  to  do  an  a£l  ( 1).     Jo  debt  if  there  he  no  writ  of  inqaUy  to  afcertain  the  damagei  fuftauied 
hy  the  detcntioD  of  the  debt,  fstrtt  whether  they  at  well  u  the  cofts  of  fuit  (hould  be  ftited  to  bf  |iv«» 
wichthe  aflcotof  the   plaiauff.    Record  and  tranicript  ancoded  •«  B..  B.  after  erroir  brtu^t  ii^  the 
Zxdu^oer  Clumber.    2  Barn.  B.  R.  59,  79,  325,  3359  34a.    a  Eq.  Abi.  105^  c.  5  In  Ot 

he}rs, 

(1)  Ex  parti  Cork,  7  Kin.  J2*     Ex  parse  Groome^  J  Jik.jt^.  Da- 
pi' J »    Ex  parti  Hang/Dawes  ti^^.    ws  524.     Ex  parti  U^'iat^befttr, 

iJtk. 


%$j^  Eafter  Term  3  Geo.  ffr 

fkcirtg  executors  or  admmiftrators  (hould  pty   to  the  plamti^ 
400/*  within  two  months  after  the  death  of  the  obligor  in  cafe 
3  he  (hall  marry  Martha  Latimer  and  (he  ftall  furtive  him,  thenr 

the  bond  to  be  void.  The  plaintiff  then  a^'crs,  that  the  marriage 
was  had  and  the  wife  furvived,  and  the  defendants  were  made 
executors ;  but  neither  they  nor  the  heir  have  paid  the  money 
according  to  the  condition.  The  defendant  May  pleads  that  he 
never  adtniuiftred  or  proved  the  will,  and  the  plaintiff  as  to  him 
enters  a  nolU  profeqttu  The  other  defendant  Sparhes  prays  cyr 
of  the  bond,  which  is  fct  out  without  the  condition ;  and  then 
pleads,  that  the  obligor  was  a  trader,  and  after  entering  into  the 
bond  committed  an  z(k  of  bankruptcy,  whereupon  the  creditors 
petitioned,  had  a  commiffion,  and  he  was  declared  a  bankrupt,, 
and  had  his  certificate,  which  was  confirmed.  To  this  the  plain*- 
tiff*,  haviifg  inrolkd  the  condition  of  the  bond  in  hdc  v§rba^  de^ 
murred ;  and  the  defendant  joined  in  demurrer. 

Strange  pro  quet^  argued,  that  the  plea  wa5  ill :  he  laid  it  db^^tr 
as  a  general  rule,  that  a  creditor  (hall  not  be  barred  quoad  a  de- 
mand which  he  cannot  come  inta  a  diftribution  for  ^  although  to^ 
ibme  purpofes  a  boad  is  dHfitum  i$t  prafeftti^  yet  this  is  to  be  con« 
fidered  upon  the  reafon  of  th&  feveral  adts  relating  to  bankraplSy 
which  plainly  defign  to  bar  no  boily  but  thofc  who  can  feek  re- 
Kef  under  the  c#mmi(non.r  And  this  is  proved  by  the  (latute 
7  Geo.  I.  r.  3r#  which  recites  the  inconvenience,  that  creditors 
by  bond  or  note  payable  at  a  future  day  could  not  prove  their 
debts  before  the  commiflTioners,  and  therefore  gives  a  liberty  to 
prove  the  debt,  and  have  a  diftribution,  making  a  rebate  of  in^ 


lAtk.wj*     But  if  the  lyufband  w))ere      ibc    contingency     upon 

gives  bond  to  pay  a  fum  of  mo-  which   the    bond  is   to    be   for- 

ney  in  his  life-time  to  truUces,  to  fritrd,     is    the     infolvcncy     or 

be  laid  out  upon  truds  declared  bankruptcy  of  the  hufband,  the 

in  niarringc  articles,  and  becomes  trullecs  cannot  prove.     Ex  parte 

bankrupt,  the  trullecs  m^y  prove  Hill,     Ex  pat  u  Mot  thews ,  CBoke's- 

this  as  a  debt  under  the  coninnf-  Bank,  La^s  291.  3  ed.     Ex  pattr 

iion.     Ex  paUe  i^incl^fier,  I  yitk,  Bennit^  ib,  293.     Ex  parte  Green  * 

117.        Ex   parte   Smithy    Cookers  "nay^   I  ^tk,  1x3.      Ex  parte  Mi t' 

Bunk,  La-ivs  3  ed.  267.     Ex  parte  clkll,   I  M.  1 20.      J^non,  3  Ji^ilf. 

B/cwn,  ii.  2y\.     Ex  pcr*e  Mit-  27 1.     But  the  wife's  fortune  may 

•forJ,   1  Bro.  Chan.  Ca.  30,8.     So  be  fettled  on  the  huibnnd  ttniil 

alfo  if  the  bond  be  conditioned  to  his  failure,  and  then  to  her  (cp4* 

pay  the  principal  after  the  death  rate  u.'e.     Lcciycr  v.  Sm-x^e,  /^. 

of  the  obligor,    and   intcreft  at  947.     For  other  cafes  of  coniin- 

ftaicd  limes  during  his  life,  and  gent  debts  vide  HockUy  v.  Merry^ 

the  condition   is  Icrleited  before  pofi.     1045.    and     Cruikjhamk    v. 

bankruptcy.    Ex  parte  Ulncbc/er^  ihompfon^  pofi,  11 60. 


Duvies  y^Q.     1  xUk.   ii6.     iiui 


tercft> 
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tereft#  ^crc  tie  money  is  ptyaWe  at  a  certain  fattire  day,  anf 

where  the  debt  arofc  by  the  falc  of  gbods.     That  it  could  not  be 

done  before  this  aft,  is  proved  by  the  cafe  of  Calhwel  t.  Clutter*  ^ 

tmhj  Pafch.  ID  Arm.  B.  R.  which  was  a  note  dated  i  January^ 

ptyable  one  month  after  date,    the  party  became  a  bankrapt 

lb  January ;  and  it  was  held  that  the  creditor  Could  not  come 

in  for  a  diftribution,    for  though  it  was  Jebitum  in  prafen'ti^      X  968  J 

yet  the  caufe  of  a£tion  did  not  accrue  until  after  the  adl  of  ban]c« 

niptcy. 

Tins  demand  depends  on  two  contingencies,  whether  it  (half 
ever  arife;  firft  the  marriage  taking  efied,  and  fecondly,  the 
wife's  furviving ;  and  it  is  impoIBble  to  make  a  rebate  of  intereft, 
there  being  no  certain  time  to  compute  it  from.  If  the  bank- 
rupt himfelf  would  difcharge  himfelf,  his  plea  muft  be  that  th6 
caufe  of  a£tton  arofc  beforene  became  a  bankrupt ;  but  could 
that  be  faid  in  this  cafe  ? 

J^eljH  contra  iniifted,  that  the  words  of  5  G«.  !•  e.  24.  difr 
charged  the  bankrupt  from  all  debts  contraBeddue  or  otuingf  in  thf 
d»jun£li¥e,  and  that  this  is  certainly  a  debt  contra£^ed :  were  i( 
a  bond  io  die  bankrupt  on  fuch  a  contingency,  it  would  certainly 
bd  affignable :  and  hereupon  he  entered  into  a  long  argument,  to 
prove  that  the  condition  was  no  part  of  the  bond,  but  only  ' 
fiayeth  the  cfFcGt  of  it.  Bed  per  curiam^  As  no  caufe  of  adion 
could  accrue  upon  this  bond  during  the  life  of  the  bankrupt,  the 
obligee  could  never  come  in  for  a  diftribution,  and  therefor^ 
ihall  not  be  barred :  the  ftatute  7  Gee.  has  not  taken  in  thui 
cafe,  but  explains  very  well  what  the  law  is  concerningit  5  and 
the  word  ^f^/ in  5  Geo,  muft  be  expounded  a  demandaHe  debt  \ 
whereas  it  could  never  appear  during  the  life  of  the  bankrupt^ 
whether  this  would  ever  come  to  be  a  charge  upon  his  eftate. 

Upon  this  judgment  was  given  for  the  plaintiff,  and  the  de- 
fendant brought  a  writ  of  error  in  the  exchequer  chamber,  where 
it  was  argued  again  by  Jocelyn  and  Strange.  And  Mr.  Jocelyn^ 
befidcs  his  argument  upon  the  merits,  took  an  exception  to  the 
form  erf*  the  judgment,  that  the  damages  and  cofts  occnjione  deten^ 
tionis  debit't  are  not  faid  to  be  given  ex  ajfenfu  of  the  plaintiff}  and 
for  this  he  cited  1  Roll.  Abr.  771. 

Strange  contra  argued,  that  whether  it  was  right  or  wrong, 
the  defendant  could  not  obje£t  it,  for  that  he  has  no  eledion  as 
the  plaiiitifr  has :  the  plaintiff,  if  h^:  do  not  like  the  damages 
given  by  the  court,  may  infift  upon  a  writ  of  inquiry,  2  Saund. 
106.  But  when  he  waives  that,  and  takes  judgment  for  the 
damages  and  cofts  afTefled  by  the  court,  it  amounts  to  a  cojo&n^ 

J?4  to 
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to  ftand  by  them.  And  agreeably  to  this  reafoning  the  objeAion 
wa«  oVer-Tuled  in  CcmB.  220, 

But  if  there  was  any  thing  in  the  obje£liony  he  infifted  it  vat 
enred  by  the  16  (^  17  Car.  2.  c.  8.  which  fays  there  (hall  be  no 
r  8tfo  1     reverfal  by  rcafon  that  the  cofts  in  any  judgment  whatfoevcr  are 
*'      ^  •*    not  cntred  to  be  by  confent  of  the  plaintiff. 

He  likewife  infifted,  that  if  it  was  wrong,  there  might  be  a 
reYcrfal  only  as  to  the  damages  and  cods,  and  the  judgment  be 
affirmed  as  to  the  debt  *,  according  to  the  cafe  of  Hinriqtas  v.  the 
StikttM.         Dutch  Wfft' India  comp^.     Trin.  2  Geo.  2* 

And  as  to  the  merits  he  repeated  his  former  argument^  and 

cited  two  cafes  in  chancery,  that  had  been  determined  (ince  the 

judgment  of  B.  R.  viz,   23  Decentker  1728.  when  the  Lord 

C!hanceIIor  having  taken  time  to  confider  of  three  petitions  est 

%  Wilii«iii497,  p^^^  Chmtnd^  ex  parte  Gazeletj  and  ex  parte  Batetnan^  delivered 

MaiAy  li.  79.  his  opinion,  that  upon  a  bottomree  bond  (2),  where  the  (hip 

^  ^  was  not  yet  returned,  and  upon  two  bonds  given  on  marriage 

with  conditions  to  leave  money  to  the  wife  if  (he  furvived,  the 

obligees  could  not  be  let  in  to  prove  their  debts  before  the  com* 

mrilioners,  becaufe  they  were  not  payable  at  a  certain  future 

timey  but  depended  upon  contingencies^ 

Whereupon  the  judges  in  the  Exchequer  Chamber  were  una* 
siimous  for  afHrming  the  judgment  upon  the  merits :  but  P«i- 
gellej  Ch«  Baron  having  fome  doubt  upon  the  exception  about  eK 
affenfufu9^  the  caufe  was  adjourned,  and  the  plaintiiTappHeH  to 
B.  R.  upon  the  16  (5*  17  Car.  2.  c.  8.  to  amend  it:  where 
yocelyn  argued  very  elaborately,  that  the  record  was  not  before 
them  (3^  and  tlie  fault  not  amendable  if  it  was;  notwithftand- 
ing  which  the  judges  did  amend  it  (4),  (though  they  fcemed  to 
think  that  it  could  not  be  a  fatal  objection)  and  upon  amending 
the  tranfcript  alfo,  it  went  back  to  the  Exchequer  Chamber^ 
where  the  judgment  was  affirmed. 

A^.  B.  There  had  been  a  former  a£lton,  where  the  bankruptcy 
was  pleaded,  but  ho  petition  of  the  creditors  was  fct  out,  which 
the  King's  Bench  h»ild  to  be  neccflary,  and  for  want  of  it  the 
plea  to  be  ill.  But  then  exception  Ix^ing  taken  to  the  declara- 
tion, Aat  it  was  not  averred  the  heir  did  not  pay  the- money,  fo 
that  a  caufe  of  adion  did  not  appear,  the  plaintiff  difcontinued 
that  fuit  upon  payment  of  cofls. 

(s)  Bottomree  or  reJpanJeatia  (3)  Vtde  Ruturs.  Red ft<,He^  ante 
boftds  are  now  proveable  under     837. 

the   commtflion    by    19   Gf.   a.         (4)   Vtdi  Riehareh  pti  torn  v. 
e.  32./.  2.  Jra^wr,  Daug.  'I3.  3  ed.  audihe 

note. 
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4  Gcorgii  2  Regis.     In  B.  R. 


Sir  Robert  Raymond,  Knt.  Lord  Chief  Juftice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.        ijfHfiices. 

William  Lee,  E/q;  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 


Dominus  Rex  verf.  Clendon. 

INDICTMENT,  fctting  forth  that  the  defendant  made  an  Ctniiot  jote 
aflault  upon  Sarah  the  wife  of  William  Beetniff^  and  £//za.  »fl«»Itdn  ciiv 
ietb  Cooper ^  and  did  them  beat,  wound,  and  evil  intreat.     After  ^^^ )^mL 
Terdi£l^d  rege^  it  wa«  mored  in  arreft  of  judgment,  that  thefe  went. 
were  two  diilin£l  offences,  and  therefore  could  not  be  laid  in  the  ^' ^»y™-  »57*« 
fame  indidiment ;  and  of  that  opinion  was  the  court,  and  the  \'^^^'   '    ' 
judgment  was  arrefted.     Strange  pro  def*.  ( i )  %  Scfl*.  Caf.  p. 
H^  No.  al,  S.  CV 

(i)  Yhiscafc  is  denied  to  be  .  9S4.     Vldt  2  Haix:k,  F.  C,  ch. 
law  in  RiM  v.  BtnfiiU,  2  Burr,     25./^.  89.^.  34.2. 


Dominus  Rex  verf.  Scott. 

TH  E  defendant  was  prcfented  at  feffions  for  not  attending  Frefenttw^ 
at  the  high  conftablc's  petty  fcflions,  to  give  an  account  of  «>«ft  be  ia 
his  fervant's  wages;  and  being  in  EfigUJh^  contrary  to  36  E.  3.  ^*«»C»)' 
Cm  15.  it  was  quaHied. 

(1)  But  fee  4  Geo.  2.  e.  26.  IS  6  Gee.  2.  e.  14./  5. 


«7« 
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Bajnham  ver/»  Mattt&ews* 

Where  thctt  ia  /^  A  S  E  upoii  a  prohiiflbry  note ;  the  defeh^anf  ptcacfcrf  Ad 

*  ^ultUon^*     ^^  ftatutc  of  ufury ;  to  which  the  plaintiff  replies,  that  the 

ftould  conclude  ^^^^  was  givcn  for  a  juft  ckbt  ab/qt/g  hoc  quod  corrupte  agreatum 

with  an  aver-    fuit  modo  ft  formay   and  concludes  to  lie  country.     Demtifref 

J^'*  ,-o^s,e.  '"^^^  ^/^^  r/7;^,  that  the  replication  fliould  have  biieh  concluded 

'  with  an  avern?jent.     And  Fa%oherley  pro  def*  argued  fliat,  the 

replication  w^s  ill,    there  bfii^g  new  matter  difclofed ;     and 

though  there  be  a  negative  and  affirmative  as  to  one  particular 

fa£l:,  yet  the  plaintiff  may  conclude  with  an  averment,     i  'jonet 

327.     Luiw*  *43'5» 

tpilmnn  contra  cited  Co,  Etit,  305.  i  Itifl.  il6.  Raym^  9^4 
That  where  there  is  a  negative  and  affirmative,  yotx  moft  rtot 
conclude  with  an  avci'mcnt.  El  per  cufiam^  Generally  (peaking 
h  is  fo  (1),  and  if  the  plaintiff  here  would  have  been  contented 
to  have  replied  in  the  common  form,  n<m  corrupte  agreatum  fuit 
fnodo  etforma^  without  a  traverfe,  he  would  have  been  right  in 
concluding  to  the  country  (a).  Birt  wherever  you  add  a 
traverfe,  there  muft  be  an  averment.  Rajl*  689.  Lib.  Placit. 
'S6.  (3)- 

Almtnift^ratdr         The  plaintiff  prayed  leave  to  difcontinuc,  and  being  an  admi<« 
wiSrirwas.     niftr«'itor  it  was  granted  without  colls  (4). 


( 1 )  Fide  Trnpcud  V.  Mercer^  2 
Burr,  iota    S.  P. 

(2)  yiat  Rolhifm  v.  Knlevt  I 
Bit*r.  316.  Boyce  v.  IVhitakerp 
Dcu(.  94.  S»i.'th  V.  Dffi'eis,  ib, 
4»8.  S.  P.  lUflges  V,  SanJon^ 
2  Tetm  Rrp,  439.  and  the  cafes 
there  cited. 

(3)  But  wherever  the  whole 
fubllance  of  ihe  plea  is  put  in 
iflue  by  the  replicaticn,  it  may 
conclude  to  the  cou'^try  norwiih- 
Handing  the  traverfe.  /7</#  the 
auihoriiie^ /r/^r/f.  n.  (2). 

(4)  Er/i,^cff  V.  CUifrm,  2  Kib. 
385.     Bird  y.  Sfiiih^  2  Barnard* 


1542  Kely.  710.  S.  C.  Bemnet 
V.  Cokrr.  4  Rurr>  1927.  Say. 
LniAf  of  Ctfls  96.  Hv^h  V.  LA74/, 
Burt.  Prac.  Exih,  156.  S.  P.  But 
this  being  difcrecionary  in  the 
court,  they  will  not  permit  an  ex- 
ecutor orsdminiAlrittor  to  JifcOBti* 
nue,  except  upon  payment  of  cofls 
where  he  has  knowingly  brought 
hi^  a^ion  improperly.  Hturis  v. 
yoatSy  3  Burr.  1 45 1.  I  Black. 
451.  S  C.  in  B.R,  IIa!lv.Kor^ 
im^  Barnes  1 69  in  C.  B,  Caf. 
Pr.  in  C.  B.  79.  S.  C.  Et  ^iife 
Ha-vces  V.  Saundn's^  3  Burr,  \^%^ 
St7j.  Lazv  ofCcJii  87.  S.  C* 
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Atldnfon  verf.  Aflunfon; 

£  A  V  E  was  given  to  plead  mn  $ji  faBum^  vxtA  a  difcharge  Meai  d«aUe; 
by  a  comiiufiibn  of  bat>kruptcy  ( i)« 

(1)  P*/.  Philips  y,  If^ood,  1000.     raptcy  denied.  Nrmmauj.Chand' 
S.  1^.  but  ffDff  ajfumpfit  and  bank-     /r^y  /l^r/.  3^36. 

Dominus  Reic  t/n^I  Charlefwortb. 

INFORMATION  for  forging  a  warrant  of  attomcf  to  aC-  inSmaBSam 
knowledge  fatisfaftion  upon  a  judgment  of  Eajier  term.  And  *a«ni«i. 
after  iflue  joined  the  record  appearing  to  be  of  Hilary  term,  the  '  ^^  344.5. *C. 
mformation  was  amended  without  cofts  (the  profecutor  having 
keen  admired  a  pauper)  and  without  giving  the  defendant  leave 
to  plead  </f  fiov9\  and  ////.    to   Ann.  Regina  v.   Simtnonds  was 
cited,  where  the  title  of  an  a£l  fet  forth  in  an  information  was 
amended.     Salk.  47.     3  Lev.  347.  ( i ) 


( i)  Pex  V.  Hughes^  cited  in  l^ex  may  be  done  by  a  fingle  Judge  at 

T.   Ellantf  Cnf,  temp.   Hard.  44.^  chambers.      Fide  z\(o  Rex  v,  HoU 

2  Barn.  446.     Rex  v.   ISUlkcs,  4  hnd,  4  Tmm  Rep.  458. 
Bufv.  2527.  2532.  S.P.  and  ihatit 


Slater  verf.  Swann.  f  872  3 

A:  Guildhall  coram  Raymond  C  J. 

ACTION  upon  the  cafe,  for  that  the  plaintiff  was  poflcf-  On  Nat  gu'lty 
fed  of  an  horfe  and  cart,  and  the  defendant  fo  violently  ^"''°/  *, 
beat  the  horfe,  that  the  plaintilT  was  deprived  of  the  ufc  of  his  may%ft.fyi 
cart  and  horfe  for  ftveral  davs.  cvidcMc. 


in 


The  defendant  pleaded  Not  guilty.  And  the  Chief  Juflicc 
aHoWed  him  to  give  in  evidence  a  j unification'  for  beating  the 
horfe,  viz.  that  the  plaintifF  put  his  cart  before  the  defendant's 
door,  and  prevented  a  cart  which  the  defendant  had  hired  from 
coming  to  take  his  goods,  and  therefore  he  whipt  the  horfe  to 
remove  the  cart.  And  the  Chief  Juftice  faid^  this  differed  from 
trcfpafs  17  c/  armti  for  affaulting  a  man,  where  the  afl'ault  is  a 
C3ufe  of  a£lion ;  but  here  the  alFault  on  the  horfe  is  no  caufe  of 
a^iou,  unlefs  accompanied  with  a  fpccial  damage.  And  there- 
fore 
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^rc  iic  left  It  to  the  jury,  on  the  queftion  whether  iefeni^Jii 

did  any  more  than  w^  neceflary  to  remoye^  the  horfe  and  tart 

from  his  door,  or  beat  the  horfe  immoderately*  And  they  fouiid 

<IMcfiBsii  mtf*  for  the  defendant.     He  faid,  if  a  hlckney  coach  ftands  before  i 

ttmate  a  coach  tradefman's  door,  and  hinders  cuftomer^^  he  may  lawfully  take 

fnm^  beftift  hu  j^^j j  ^^  ^j^^  horfcs  and  lead  ttem  away,  and  is  not  boond  to  take 

his  remedy  for  damages.     Strange  pro  quet^^ 


w  fcole  1/er/.  BucklanJ* 

y^jj^j^^  rV^  H  £  {tconA/cire  facias  wafs  returnable  the  firft  day  of  thc^ 

1  Earn.  B.  &»       X     term,  and  a  week  within  term  the  bail  moved  to  (lay  the 

Ji»*  !♦$•*•  C»  proceedings,  on  the  common  terms  of  giving  judgment  in  the 

fcire  facias^  and  taking  four  days  to  furrcnder  after  .affirmance  ill 

the  principal  caofc.    But  the  court  held  they  came  too  late,  after 

their  time  to  furrender  was  gone,  and  would  not  revive  it  again : 

all  they  would  do  was^  to  flay  tlie  fuing  out  e^cution  611  aftef 

affirmance  (i). 


CO  f^idi  tt^'wcll  V.  Slonet  4  Bmr. 
Dominus  Rex  verf.  Wych. 


«4S4- 


IT  was  dcniccf  to  read  a  quaker's  affirmation  on  af  m6tion  fof 
an  information  for  a  miFdemeanor  (i). 


(i)The  affimation  of  a  Qoa- 
kcr  appears  to  be  either  received 
or  rejeiled  by  the  court  in  a  pro- 
ceeding whichr  is  ///  /*//  form  at- 
m'mal,  upon  the  following  prin- 
ciples. Where  \\ni  form  is  merely 
erimina!,  but  the  immediate  ob- 
ject of  the  profecuiion  is  a  civil 
rtrcompcnce,  ibe  afHrmation  Ihall 
be  received.  Fiat  Robins  v.  Sny- 
<waidt  ante  44 1,  and  the  cafes 
there  cited.  Rtx  v.  Turner^  fo/i, 
1 2 19.  But  where  it  is  in  lub- 
ftance  aciiminal  profecurion  hav^ 
ing  for  its  ionnediaie  ol  je£l  the 
pun^diment  of  (he  inuividual 
againll  whom  it  is  had,  (here  it 
ihall  not  be  admitted.  As  in  the 
prcfent  cafe,    Rex  v.  Bell^   And* 


2C0.  bat  1)0  deciiion.  Rix"  "$. 
Green,  ante  5^7.  and  the  note. 
But  in  the  ca(es  which  come  un- 
der this  lad  clafs^  a  diftiftfliea 
fee ms  to  arife^  where  it  is  a  pro- 
ceeding inditiited  fy,  and  where 
it  i^  one  had  agninfi  a  Quaker. 
In  the  former  cafe  his  affirmatioa 
has  been  refufed,  although  the 
obje<f>  of  the  application  was  hit 
perfonal  protection.  But  Lord 
Mansfula  feems'notto  approve  of 
ibeiedecifions  Aebfjin^  v.  Eceri  tp 
Cco-'p.  388.  and  Lord  hardwicke 
expreilcd  his  doubts,  and  (;onfi<- 
dered  i(  as  a  queition  proper  to  be 
Tent  to  the  Judges.  Ex  parte  Gum* 
hleton,  2  Atk.  70.  On  the  conirary, 
where  application  is  a^ainft  % 
Quiiicfj 
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Qoal^er^  His  affinnatl«n  may  be  Rex  r.  Gardiner,  2  Burr,  liij^ 

teadin  hii  owa  excalpation.  F^i^/e  Bnc  it  cannot  be  read  in  excalpa* 

Rmv.ShmdtlMgtmg^Geo.2,  Uud^  cion  of  aaother»  where  .the  Qaa* 

Jni  T.  J^MKTy  9  Gt9.  a*  ,4b^«  201.  /r,  ker  is  not  cha;;ged  himieli.  i^ 


Broome  verf.  Rice  et  al\    In  C.  B,  [  873  ] 

IN  trefpafs,  the  defendant  juftifies  under  a  diftrefs  for  rent,  «w.ikM.c.5^ 
and  ftiews  that  he  gave  notice  according  to  the  zQt  of  Par-  Defendant  jufti* 
liament,  had  th^  goods  appraifed  by  pcrfons  fworn  before  the  tr^fsf^'iu^ 
!headborougb^  and  fold,  and  the  furplus  left  in  the  hands  of  the  ihrwt  that  ch«  ' 
^o^nfitable ;  the  pbintiflF  replied  de  injuria  fua  propria  abfque  tali  y^^^^VJ]*" 
CMifa :  and  on  the  trial  there  was  a  verdift  for  the  defendant,  hcadbonnigb. 
But  upon  motion  the  court  fet  afide  the  verdifl,  and  ordered  tbomgbMtnfia* 
judgment  to  be  entered  for  the  plaintiff,  and  a  writ  of  inquiry  of  ^*""j7^'"'» 
^t^magea  to  iffue.    For  by  the  defendant's  own  (hewing  the  fale  inuc»  which  i» 
cannot  be  juftified  \  it  appearing  there  was  a  conftable  prefent,  fo  (^^^^  p^  ^9 
that  the  h^adborough  had  no  power  tp  adminiftcr  the  oath.  Vide  ^fct'trSe^ 

Carthcvi  370.  .         «  an  inquiiT 

awarded^  for^ 
fide  caoiiot  be  juillM.     Vide  5  Cbm.  Dig.  Pleader^  ($•  ii.)  (S.  aiS.}^.  iH« 

Coffin  verj.  Gunner* 

THE  defendant  was  conviftcd  upon  the  black  ad,  and  or-  ?p^ ••••**•. 
dered  to  be  pardoned,  on  condition  he  tranfports  himfelf.  ch«ic  a'fctoo* 
And  thea£);  working  no  forfeiture  of  goods  or  land,  ^heat  moved  coovia  widi 
ifor  leaire  to  charge  him  in  a  civil  adion.     And  upon  confider-  5!°^' 
ation,  that  it  w»i  not  to  hold  him  to  bail,  or  rcftrain  him  from  iBarnaru.  b.r. 
performing  the  condition  of  his  pardon,  the  court  gave  leave  to  339*  34i'  35^* 
charge  him  with  procefs,  that  the  plaintiff  might  proceed  to  get  ^'  ^ 
execution  (ij. 


(l)    Poxv}orthy$   cafe,    2   Ld,  Ram/ay  v.  Macdonald^    i   Black, 

Raym.    848.       2   Saik,   500.      7  30.      \  lVil/,z\y.     /o/.  61.  and 

Mod.  153.  (omtrm  in  the  cafe  of  the  opinion  of  F^ry*  J .  there, 
actainder   for  felony.     Sed  lidg 


Stonehoufe  verf.  Mullins. 

THE  plaintiff  in  Trinity  term  lad  brought  an  a£lion  of  In erca|>e» tH« 
efcape  againft  the  marihal,  who  imparled  to  Michaetmai  ^^^  "J?.* 
term,  arid  then  pleaded  a  recaption  on  aoth  of  Oilober.    The  brough"  * 

*  iBarn.  B  lU 

354.  S.  C»     3  Com.  Dig.   £icape,(C.}d4a 
plaintiff 
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flamtifF  demurred.  And  judgment  was  given  for  the  plaint i/T, 
becaufe  to  ouft  him  jof  his  adion  it  (hould  appear  the  recaption 
was  before  tlie  a£^ion  brought^  and  this  appears  to  be  long 
after.  3  Gf.  44.  52,  1  Jon.  144,  Crs.  Jac.  657.  i  RolU 
Abr.  808. 

Dr^t  lies  on  nc-      It  was  alfo  held  that  debt  lies  by  i  R.  2.  /.  12,  ^$  iKrdI  wlierp 
ivf ^"^  «"^*r'  ^^  cfcapc  is  negligent,  as  where  it  is  voluntary. 

.1  Com.  Dig^ 

?:ing  verf.  Wilfon.     At  GuildhalC. 

rnwbafidper.    nATMOND  C.J.  held,  that  a  parol  promifc  to  pay  the 
juifci.   ^  J\   ^\ix.  of  another  in  confideratioh  of  forbearance,  was  voi4 

by  the  ftatute  of  Frauds  and  PerjurJ^s  ( i  )• 


(i)   Retbity  v.  Currj,    Tr.  21  the  diftinf^ion   bftwecn  rhc  pre- 

Geo.    i.  C.  B.     Bull.   L.  N.  P.  fcnt  cal<r,   and  Reec/  v.   NaJ/,,    i 

281.     Fijh  y,  HLtcbin/on,   2  ff^i(f.  H^ilf,   305.      Hllliams  v.   Lfu^er^ 

94.     In    Bucbmyr  v.   Damall,    2  in    C.  B,   f    H^tlj.   30S.  S.  C.  U| 

£/.  Rajmf   1087^  S.  P.  and  fee  iff.  /{.   3  ^i/rr.  1886. 


r  g^^  1  Stoftehoufe  verf.  Ewen. 

Elegit.  jyER  curiam^  If  it  be  returned  to  an  elegit^  th^t  there  are 

1  Barn.B.R«  "^  no  lands,  the  (beriffneed  not  return  an  inquifition;  for  the 
JS^^C.  ^ife  of  that  is  only  to  deliver  a  moiety  of  the  lan^s  by,  if  (hcrg 
Eiecu.i^,  (C.  are  any. 

14.)  tyy. 

Dominus  Rex  verf.  Inhabitantes  de  Mlnchinhampton. 

Renting  the  D  ^  ^  curiam^  Renting  a  piece  of  pafture  ground  of  10/.  /#r 
p.fture  u  no  fct-  ^  atw.  IS  a  fcttlemcnt,  but  not  renting  the  pafture  of  a  piece 
fsTa.p.,-.°fsrouud(i). 

Nc.  93.  p.  163, 

No.  132.  ■' — t 

2  Bott  by  Ccnft  .  ^,  .  /..#..!  ,  ,  ,  ««  .  •  •  «• 
1A5.  pi.  185.          (i)This  cafe  is  laid  to  have    down  here.    But  the  opinion  of 

more  tul!.  bcrn    detrrmincd    upon    another  BuUer  J.  Rex   v.    Old  AlresfrrJ, 

point,  a//«.  the  want  of  an  adju-  i    Term  Rep.  358.    Rex  r.  iioke^ 

dicatioii.     Burr.  S.   C.   ^16.     2  2  7>r«  Rep.  451.  and  the  rea- 

Sfif.  Cfl/,  92.  ^.  93.    In  Rex  V.  foning  of  all  the  Judges  in  Rex  v. 

loclerty,  Burr.  S.  C.  518.   Ifrighi  folfUilMe^  4  term  Rfp.  671.   ^af/. 

J.  ailentcd  CO  the  dodlrine  laid  Rrp,  73.  S.  C.  is  contra. 
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D.ominus  Rex  verf.  Earl. 

THERE  was  a  rule  for  the  profectitor  of  an  information  Cofts  aot  to  bo 
to  pay  cofts  for  not  going  on  to  trial :  the  dcfcmiant  died  j^jor®^*^*' 
before  they  were  paid.     And  it  was  held  the  executor  could  not  projcuwr  of** 
have  them ;  nor  would  be  have  been  liable,  if  the  tcftatoj:  h^d  criminai  inSos^' 
beeii  rulc<J  to  pay  them.  ^b!^J;  b.  r, 

35^    33«- 
Cowpcr  verf.  Olbornc. 


/Tp  HE  entry  of  judgment  was  ideo  conf  withoijt  ifi.     And  ^ 
1      obje£ted  by  Reeve  to  be  error.     Zed  per  Strange^  it  being  yrt 
abbreviated  may  pafs  for  the  pre  fen  t  tenfe  of  the  indicative  mood 


CmfiderMtmr  it  at 
inrtU  at  cumf*  |/f. 

may  pafs  for  the  prefei 
of  the  pafliye  verb,  conjidcratur^  it  is  conftdered\  and  the  judg- 
ment was  affirmed. 


The  Mayor  of  Poole  wrf.  Bennet, 

TH  E  a£lian  was  laid  in  (he  county  of  Poole^  and  for  a  duty  r<m#chaBgei. 
claimed  to  be  due  to  the  corporation  ;  and  on  my  motion  ^^^^^'  ?*  *.*  ^ 

%  ,j  tr         A.'       i    \     '  •  .     *83.  Cafe  with 

the  v^nui  was  changed  to  Hamybtre  \a\  it  appearmg  mam-  (:*xntoamebu:of 
feftly  there  could  be  no  fair  trial  in  fooU  (i).  a  different  term, 

and  the  motion 
■jg  '        '  ■!  ■  '  'f4idtohaveliee« 

refaied. 
(l)  FidfiMnjwr  a^dC^mr^onalty     Myl,ck  v.  Saladime^  3  Burr,  I J 64.  (<)  Dor(ccihIre» 
•fBrifiids.  Vroftwt,  I  Iftlf.  29^.     Rexy.jimcry^  1  TermRei^i^ti.      ^»««» 

Child  et  aP  verf.  Hardyman*. 

At  Guildhall  coram  Raymond  C.  J.  [  875  ] 

C  T I O  N  for  linen  fold  to  the  dcfcndant*s  wife.     Upon  wife  having 
non  njffitmpfit^  the  delivery  was  proved.     And  the  defend-  ^^^^^  »»*  * 
ant  proved  that  (he  had  lived  in  a  very  lewd  manner ;  one  Mr.  ^JJ^^^  wkh'^her 
Nott  frequently  coming  to  her  at  her  huiband's  hcufc,  and  they  hufl>and,  leaves 
were  locked  up  together  in  a  bed  chamber ;  and  other  indecen-  ^'"»  and  aftcr- 
cics  pafled  between  them.     And  it  was  alfo  proved,  that  (he  fe-  y^^  ^  receive 
Tcral  times  went  to  the  houfe  of  this  Nott^  a  gentleman  in  Wilt-  her,  or  allow  her 
Jbtrcy  who  lived  within  three  miles  of  the  defendant's  houfe.    It  JeTcfiit'«  th!»l 
did  not  appear  farther  than  that  he  difliked  her  going  and  flaying  fhc  ihoiiid  live 
at  Mr.  Notfs.     Bat  under  thefe  circumftances  tliev  continued  "*  *^"  g*"ef» 
to  live  together  (1).     Afterwards  on  the  i8th  of  OHober  1726,  "^^ten!^,"* 

He  is  not  an- 

•""""^  ■ — ■ (Werable  for  hct 

4ehci 
(r)  That  this  is  immaterial  ^vide  Rohijak  v.  Go/noldj  I  Salk.   119. 
*  Mod.  171.  S.C. 

fill 
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Ac  went  away  from  him,  and  went  to  Marlborough,  where  (he 
refided  for  fome  tune*  But  after  the  leaving  her  hufband's 
houfe  it  did  not  appear  that  (he  ever  faw  Mr.  Nott^  or  lived  in 
a  lewd  manner.  Aft^r  fome  time  (he  fent  Lucas  an  attorney  to 
her  hu(band,  to  defire  that  he  would  receive  her  again  .^  the  huf« 
band  told  him,  that  if  (he  came  again  ihe  (houid  xidver  fit  at  the 
upper  end  of  his  table,  nor  have  the  government  of  the  children^ 
but  (hould  live  in  a  garret.  Then  Lucas  propofed  to  him,  to 
make  her  an  allowance,  and  propofed  about  80 /•  or  looA  fer 
annum^  he  being  worth  about  5  or  600 /•  per  annum.  But  diat 
was  not  complied  with^  and  afterwards  ^c  cam^e  to  Ijmdon^ 
and  bought  the  linen  to  the  amount  of  53  /• 

Chief  Jttftice  Raymond  was  of  ojunion,  that  the  plaintiflT  (hould 
be  aalled.  And  accordingly  he  was  nonfuited.  He  held,  if  a 
Woman  elopes  from  her  hufband,  though  (he  does  not  go  away 
with  an  adulterer,  or  iii  an  adulterous  manner;  the  tradcfman 
trufts  her  at  his  peril,  and  the  hu(band  is  not  bound/  And  this 
had  been  fo  adjudged  in  two  or  three  cafes  (a)  Indeed  if  he 
refufe  to  receive  her  again,  from  that  time  it  may  be  an  anfwer 
lo  the  elopement  (3).  In  this  cafe  he  does  not  abfolutely  refufe 
to  receive  her  again  (4) :  but  tliat  (he  (hould  neidier  Ct  at  his 
table,  nor  have  any  government  of  the  children,  but  (hould  be 
kept  in  a  garret;  and  (he  deferved  no  better  ufage.  Aod  the 
plaintiff  was  nonfuit. 


( j)  EiUringtm  V.  PtffTf/,  1  Ld, 
Rajm*  lOo6,  Longwrth  v.  Hack' 
mon^  I  Saik.  ]  iS.  itMoJ.  244. 
1  U.  Raym,  444..  S.  L.  S   P. 

(3)  Man6j  v.  $c§tt,  S.  P.  I 
Bac.  Jbr.  Baron  and  Ftme*  (H.) 
I  Sid.  109.    I  M^dn  1 24.    I  Lev. 


4.  I  Keb.  69.  80.  87.  206.  337. 
361.  383.  429.441.  482.  S.  C* 
See  more  upon  the  fubjed  of  the 
huiband'i  liability  to  debts  coa- 
traded  by  the  wife.  BoU^m  v« 
Prentice,  pofi,  1214. 

(4)  jamei  v.  fTarreWf  Bolt  I04» 
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Sir  Robert  Raymond,  Knt,  Lord  Chief  JuJIice; 

Sir  Francis  Page,  Knt. 

iS/r  Edmund  Probyn,  Knt, 

William  Lee,  E/q; 

Sir  Philip  Yorke,  KnL  Attorney  Generah 

Charles  Talbot,  Efq;  Solicitor  General, 


\juftices. 


Palmer  verf.  Wadbrookc. 

IN  trcfpafs,  aflault  and  battexy,  the  defendant  moved  for  Icare  Kot  guilty,  mk 
to  plead  double,  viz*  Not  guilty,  and  a  juftiiication  in  de-  >  juftitic^uoa 
fence  of  his  mafter's  barge.    Which  was  denied  as  being  con-  ^  ^c*^^r.dt<u 
tradiftory  ( i ).  ,  Birn^B.^lL 

^ ___ — , . ____   368.S.Q. 

(i)  Fijher\  cafc.  Fort.  335.  R.  ace 

Bercherc  et  al'  verf.  Colfon. 

TH  E  defendant  prevailed  with  ColUns  and  Bevan  to  become  gaji  n^y  i^  p^^ 
bail  for  him  to  the  (herifTin  300/.  at  the  return  of  tht  in  above  wiihout 
writ  they  went  before  a  Judge  in  order  to  put  in  bail  above.  ^^  *»^*cndanfi 
And  the  defendant  himfelf  appearing,  and  in (1  fling  that  no  bail  Tidas  Pra«. 
ihould  be  taken,  the  Judge  refufcd  to  do  any  thing  in  the  mat-  J^^B*  »*^« 
tcr.     Whereupon  I  moved  the  court,  that  to  prevent  fo  palpable 
a  fraud,  the  bail  might  be  permitted  to  perform  the  condition 
of  their  bond,  by  putting  in  bail.     And  leave  being  given  fo  to 
do»  the  bail  was  put  in  'before  a  Judge,  and  the  next  day  the 
bail  took  up  the  defendant^  and  furrendercd  him  in  difcbarge  o£ 
them&lves. 

Vol.  II.  (^ 
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Qgaih'ing  wrici 
u  not  €X  deh'M 
Ju/UtLe. 
Btfiurd.  R.  B. 
36  S,  369.  S.  C. 
but  fomewhat 


Andrews  verf.  Dinglcy, 

OTRANGE  moved  to  quafli  a  fpecial  capias  that  was  te/fe 
*^  17  June  laft,  the  caufc  of  aftion  appearing  on  the  face  of  it 
to  arifc  21  September  after,  Buc  the  court  faid,  quafliing  was 
not  ex  detito  juftitiit^  and  therefore  they  would  give  the  plaintiff 
an  opportunity  to  fct  it  right  if  he  could^  by  filing  a  bill  as  of 
this  term. 


Trance. 
I  Barn.  B.  IL 
373-  S.  C 


Rifton  verf,  Francisi  Bail  of  Na{h« 

AFTER  judgment  on  fcirefacuu  againft  bail.  Agar  moved 
to  ilay  execution,  the  principal  having  brought  erjor,  and 
the  bail  undertaking  to  pay  the  condemnation  money  and  the 
cofts  on  the  fcire  facias  in  four  days  after  afiirmance :  but  in  this 
cafe  chere  being  no  bail  on  the  writ  of  error,  the  court  made  the 
bail  undertake  alfo  to  pay  the  cods  on  the  writ  of  error,  in  cafe 
the  judgment  was  affirmed :  and  faid,  it  was  a  favour  they  were 
afldng,  and  they  would  make  tliem  fubmit  to  equitable  terms. 


Worlcy  verf.  Glover. 

SI Gm. !.€.««•  B^^  curiafHf  On  the  late  aft  12  Geo.  i.  r.  29.  which  rc- 
Piaftice  oBferF-  -^  quires  the  procefs  to  be  ferved,  it  is  not  neceflary  to  flicw 
ing  copies  of  ^j^^  party  the  original  writ,  as  you  do  on  fervice  of  rules.  The 
1  Bjm.  B.  B.  aft  only  requires  him  to  ht  ferved  with  a  copy,  which  is  the  fame 
374.  S.  C.  as  if  it  had  faid  deliver  a  ccpy.     Strange  pro  def*  ( I ) 


(f)  Bofnuell  v.  Roterts,  S.  P.  in  C.B.Barnes  j^iz. 


CertUrsru 

I  Seff.  Ca.  313. 


Dominus  Rex  verf  Elford. 

AFT  ER  a  mandamus  was  taken  out  under  feal  of  the  court, 
the  defendant  (being  the  country  attorney)  found  a  fault 
in  it,  and  altered  it  before  he  delivered  it  to  the  party  to  whom 
it  was-dire£ied«  And  for  this  an  attachment  was  granted.  And 
upon  his  fubmiflion  and  paying  cods  he  was  difcharged.  After 
this  he  was  indiAed  before  the  Judges  of  affize  at  Exon  for  a 
forgery.  And  upon  thefe  circumftances  he  moved  for  a  r^r- 
tiorari,  but  the  prdfecutor  not  confentmg,  the  court  refufed  iQ 
grant  it  (i). 


( 1 )  Rex  v.  BeBlandt  p^ft.  1 202. 
Vidg  Rix  V.  fTiMf  ante  549. 


Begina  v.  KnatcbhuU^  1  Salk.  l$0. 
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Winter  verf.  Slow. 

ON  a  motion  to  ftay  the  plaintiff's  proceedings  as  2l pauper,  ^^^' ^  ^ 
till  he  paid  cofts  in  a  former  aftion,  wherein  he  was  non-  Jye.MSsis.C. 
fuiced :  it  appeared  that  the  nonfuit  was  upon  a  flip  of  the  attor- 
ney's ( I ),  and  not  upon  the  merits  of  the  caufe ;  which  the  de- 
fendant might  have  gone  into  notwithftgnding,  if  he  would. 
The  court  thought  this  was  not  vexatious,  and  therefore  refufed 
proceedings. 


(1)   The  flip  was,    that   the  wl^ich  laft  report  the  motion  was 

a£Uon  being  trover,  the  only  de-  to  difpauper  the  plaintiff  upon 

inand   and  refufal  to  prove  th^  this  ground;    and'  that   that   la 

converflon   was   made  after  the  the  proper  method  of  proceeding 

writ  was   fued  ont.     MSS.  and  'viJi  N§ais  v.  Watts^   mite  430. 

I    Barnard.    575.    according    to  Taylor  v.  Lowi^  fofi,  983. 


Mallory  verf.  Jennings. 

UPON  debate  it  was  held,  that  the  want  of  a  writ  of  in-  Waatofwrftof 

quiry  is  aided  by  the  ftatute  of  jeofails;  though  it  was  in-  |°^«'n^  "  «'<*«^» 

lifted  to  be  fuch  a  fault  as  could  not  happen  in  the  cafe  of  a  iBamaid.B.R. 

verdia.  376. 

rit»|.i6i.s.c. 

— '—. MS5.S.C. 

(1)  lla  v.  P///,  2  Ld.  Raym.  1397.  S,  P. 


Dupkflis  verf.  Chalk. 


EBT  for  rent  laid  in  London  on  a  parol  Jcmifc  of  lands  in  Verwe. 


\  J  Kent\  and  the  court  refufed  to  ciiange  the  vcnue^  faying  *'"«•  '^^• 
they  never  do  it  in  debt.  '  ®*T?;  ^•*- 

'  379.  S.  L. 

VUc  1  Crooip. 
Prac.  Oftbt 

Between  the  Pariflhes  of  Hanmcr  in  com'  Flint  and  Ellcfmcre  in  ^'""  "^' 

com'  Salop. 

UP O N  a  fpecial  order  of  feffions,  the  cafe  ftated  was,  that  Cwineasd  fcr- 
Randal  Fidian  being  unmarried,  and  having  ho  child,  was  ^}^t^^^  ^^^*  ^ 
hired  into  Hanmer  for  a  year,  and  fervcd  the  fame;  and  after-  ?t^/,ot"uiK£r\h« 
wards  in   1718,  he  being  ftill  unmarried,  and  having  no  child?  hiring  for  a  year* 
was  hired  into   Ellcfmcre  in  Salop^  to  fcrve  from  Lady-day  to  ^^nt*'*^*" 
Chrijlmas  following,  (which  he  did)  and  was  then  hired  again  iBam.  B.IU 
for  a  year  by  the  fame  mafter,  and  ferved  to  the  end  of'  Ma^.  37«- 

n  ^  A    J    *  Seff.  Ca.  pw 

Qj^  And  ,w.  No.  133. 
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And.  the  fcffions  adjudged  it  no  fettlement,  and  fent  liim  id 
Hanmer% 

Strange  moved  to  quafh  the  order,  there  being  m  the  whole  a 
fcrvice  for  a  year  in  Ellefmere^  and  that  is  enough  to  fatisfy  the 
ftatutc,  which  requires  both  a  hiring  and  fcrvice  for  a  year. 
And  cited  the  cafes  of  Overton  v.  Stevcnton^  Hil.  10  1^.  3.  and 
L.  Ra^.  1511.  Hf^  y^  Inhabit  antes  de  Brightwell  in  com*  Berks  y  in  both  wiiich  it 
«P»3»  •  ij5  j^gij^  ^2^  (j^g  fervice  for  a  year  need  not  be  of  the  famd'  iden- 
tical year  for  which  the  hiring  for  a  year  was.  And  upon  the 
authority  of  thefe  cafes  the  court  held  it  a  fettlement  in  EU 
lefmerey  and  quaflicd  the  order  of  fcflions,  that  adjudged  it  other - 
wife  (i). 


(1)  Rex  V.  South*fioi(ltott^  I  Lii. 
Raym.  ^i6.  Bn'^L'avt/l  v.  ff^tjl- 
haily,  2  Bott  by  Cor.Jt,  417.  //. 
387.  Rex  V.  jf,ftc$c:,  ii.  420. 
/'/.  389.  Rcx  V.  Ffebead  Mag- 
t/alifi.  Bun.  S.  C.  1 16.  R,x  v. 
Uni/er  Barrcrx  and  Bradley  fieidy 
ih,  545.  Rex  V.  Bagivorth,  Cald, 
1*2.  Rex  V.  Grendon  Undernuoodf 
ihn  359.  S.  P.  trom  thefe  cafes 
it  appears  to  be  immaterial  as  to 
gaining  a  fettlement  what  is  the 
ttvUBEBi  or  fartiadar  duration 
of  each  of  thtfe  contrails  under 
which  the  year's  fcrvice  is  per- 
formed, that  is  to  be  coupled  with 
fcrvice  under  the  yearly  hiring, 
provided  they  are  conncded.  It 
feems  equally  immaterial  <^hether 
the  NATURE  of  the  fervices  per- 
formed under  the  feveral  contradls 
arc  different  or  not,  provided  they 
are  fuch  as  that  a  contrail  to  per- 
form each  of  them  iov  a  year,  and 
fcrvice  under  it  would  be  iulii- 
cient  to  give  a  fettlement.  Rcx 
V.  irthiUftt  Burr,  S.  C.  280. 
Where  it  was  held  that  fervice 
under  a  weekly  hiring  to  burl 


cloth  could  not  be  coupled  with 
fcrvice  under  a  yearly  hiring,  fo  as 
10  confer  a  fettlement,  fecras  at 
firllvicwtocontradid  this  opinion. 
But  the  ground  of  that  decifioii 
was,  that  the  contrails  «nd  not 
that  \\it  fervices  wire  of /z  df^ 
fcrent  nature^  the  weekly  hirings 
being  fuch,  as  that  fervice  under 
a  fiiiiilar  one  would  not  confer 
a  fettlement,  though  it  had  been 
extended  in  its  duration  to  a  year. 
Mr.  J.  Fojler  lays  particular  (Irefs 
upon  the  pauper's  not  being  **  in 
her  mailer's  fervice  either  at 
night  or  on  SundaysV  There 
was  therefore  a  fpccial  exemption 
in  the  contradl,  which  not  being 
created  by  general  law  or  by  lo- 
cal cuilom,  but  by  the  agreement 
of  the  parties,  would  prevent  a 
fettlement  from  attaching  to  a 
year's  fervice,  under  a  iimilar 
c  jntrad>,  for  a  year.  As  to  which 
point  vide  Rev  v.  Macclesfield, 
Burr.  S.  C,  458.  ^.:.v  v.  B.cL'and 
Denbam^  ib  694.  Rcx  v.  AV/Vj /  r:'///- 
Jord,  i^Ttrm  Kep.  219.  Rtx  \. 
North  Nil  ley,  5  Tarn  Rep,  2i, 
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Robinron  et  al'  Creditor!  of  Dr.  Tonge  vtvf.  Tonge  et  al'. 

la  Canc% 

UPON  debate  it  wai  held,  that  an  adrowfon  in  fee  was  Aiifowfonitaf- 
real  aflets  in  the  hands  of  the  heir  for  pajment  of  debts,  j^^jj;  i^^ 
I  Jon.  a4.     And  the  decree  wis  affirmed  in  the  Houfe  of  39S940Z. 
LordsVi).  ^Ea.Ab.25^ 

\ C.14. 

jBro.  Ptr.Ct. 

(i)  Vide  I  Com.  Dig.  Affcts  ^A.)  561.    i  Cm.1^.  Chanccrj  l%^*^^ 
(i  G.  I.)  363. 


Dr.  Gooche  verf.  The  Bifliop  of  London. 

TH  £  bifhop  libelled  in  the  fpiritnal  court,  fuggefting  that  S«lt  miy  tot  k 
Dr.  Gooche^  as  arch-deacon  of  Effex^  Unetur  fohmt  10  f.  ^^^^p^^ 
due  to  the  bifliop  as  a  preftation,  for  die  ezehdie  of  his  exterior  taxkm,  \ ' 


jurifdiaion.       '  '  dietidti 

^  itin dM  libel  U 

geoenl*  altKo* 
Reroe  moved  fof  a  prohibition,  alleging  dut  they  had  pleaded  the  piciiNitia 

there  was  no  prefcripdon ;  and  then  that  being  denied)  a  prohi-  ^'^  **l^!L- 
bition  ought  to  go  for  defed  of  triah  S.*****^^ 

I  Ban.  B.  B» 
E  contra  it  was  argued  by  Henchman  et  dtj  that  the  libel  being  ^  A^«g 
general,  it  mull  not  be  taken  that  they  go  upon  a  prelcription  \  Bed.  Uw.  79^ 
but  it  is  to  be  confidered  in  the  fame  light  as  the  common  cafe 
of  a  penfion,  which  is  fueable  for  in  the  fpiritual  court :  and  the 
nature  of  the  demand  (hews  it  muft  have  its  original .  from  % 
compofition,  it  being  a  recompence  for  the  arch -deacon's  being 
allowed  to  exercifc  a  jurifdi£lion,  which  originally  did  belong  to 
the  ordinary.  2  Cro.  666.  Saik4  58.  Cro.  £liz.  675 •    2  Iftft.  491. 

Et  per  curiam^  They  may  certainly  intitle  themfclvcs  ai  anti'  Anx»^%» 
qttoj  without  laying  a  prefcription*  And  as  they  have  only  laid 
it  in  general,  there  is  no  giound  for  us  to  interpofe,  till  it  ap- 
pears by  the  proceedings,  that  a  prefcriptivc  right  will  come  in 
qucftion :  if  they  join  iflue  on  the  plea,  it  will  then  be  proper 
to  apply  ;  but  at  prefent  there  ought  to  be  no  proliibiiion. 


VouII.  •  0^3 
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Dominus  Rex  verf,  Wildman. 

clerk  of  com-  A  Mwaamuj  was  granted  to  ivtldmanon  my  motion,  rrqulr* 
P»y  ^°  ^'^^^'  Lx.  ing  him  to  deliver  to  the  company  of  blackfmiths  all  bock», 
c^'aJ^  (1).       P^P^'^s,  i^c,  which  he  had  in  his  cuftody  by  virtue  of  bciiig  their 

[  880  ]     clerk,  from  which  office  he  had  been  removed. 
^"Idr*""'"^       The  officer  took  the  rule  to  deliver  them  to  the  new  cleA  5  but 
corSng^totiir"   ^y^  mandamus  was  made  out  right,  as  I  moved  for  it  5  liowever 
rule.  it  varying  from  the  rule,  the  writ  was  fuperfeded  (2),  and  I  af. 

terwards  moved  and  obtained  a  new  one* 


( I )  *''  A  mandamus  '•J:as  granted  l  Sid.  3 1 .  Rex  v.  Ingram ,   I  Black. 

^^ for  the  clerk  of  a  tumpiki  road  to  50.   Rex  v .  Chapma^ip    1  M'///:  305. 

*^  deliirr  the   books  oi'er.     Rex -v,  Fide  a\ Co  caife  o(  Borough  of  CaJntg 

' *  Rohinfon  1 7  5  7 ,'  MSS,   M, .  Dun^  pofl.  948. 

^  ning:*  MSS  fee  ulfo  Sheriff  and  (2)   Fid.  Rex  V.  Major  de  King. 

Town  Clerk  of  Nottingham*^  cafe,  fon,  fupra  ^-j^. 


BuUer  verf  Lufitano  de  Pina. 

Where  erfw  A   Writ  of  error  brought  by  zfeme  fole  abated  by  her  mar- 

ofAe^'faintift^  jtV  "age,  and  then  fhc  and  her  hufbaiid  bring  a  fecond ;  and 

execution  ihaU  ^^  court  gave  leave  to  take  out  execution,  it  being  a  delay  oc« 

go-  cafioned  by  the  aft  of  the  plaintiit*  in  error  (1).     i  Mod.  285. 

1  Bern*  B.  R*  _   BT-..^    •  *v^ 

4Q3.  S.C.  ^  ^^'•^-  'O^' 


(1)  Jenkins  v.   ^4/r/,  fofl.  1015.  S.  P.     Fide  5  Com,  Dig.  Pleadcf, 
(}B.  120  706. 


Dominus  Rex  verf  Solomon  Nathan* 

Banknxptd:f-  TT^  HE  defendant  was  committed  by  the  commiflioners  of 
charged  fviiuults  J[  bankrupt,  who  in  ihcir  warrant  recite  that  he  had  been 
men*  ^^^^'  examined  befoYe  them  upon  his  oath,  upon  which  examination 
iSciT.  Ca/p.  he  had  notorioufly  prevaricated;  they  therefore  commit  without 
S"»'  ^^264.  jjjjji  Q^  mainprize,  until  he  fliall  make  a  full  and  true  difclofure 
393!  S.C.  ^"^'  difcovery  of  his  eftate  and  efFcdls  (i),  or  be  othcrwifc  lic- 

livercd  by  due  courfc  of  law. 

Upon  a  habeas  corpus  it  was  moved  that  the  defendant  might 

be  difcharged.     j.  Becaufe  the  ftatute  i  Jac,  i.  r.  15.  requires 


(1)   Vuomas  Miller's  cafe,  2  Blaek,  S8o«  II41. 

there 
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there  (hould  be  interrogatories  exhibited  for  his  ezaminatioii» 
that  fo  he  may  have  time  to  confider  of  hisanfwer,  and  it  caa 
then  appear  to  the  court  whether  he  is  bound  to  anfwei.  Per* 
haps  this  prevarication  might  he  in  a  matter  they  had  no  power 
to  enquire  into.  2.  Prevaricated  is  too  loofe  an  expreiEon  :  he 
might  prevaricate,  and  yet  give  a  full  anfwer  at  laft.  3.  Or  be 
a^rwifi  £fcharged  is  wrong.     Salk.  3  5 1  {a).     348.  W  *  ^'^3^"^ 

Et  per  curiam.  Interrogatories  zrc  a  term  known  in  law,  and  ^''  '  * 
import  that  the  queftions  are  put  in  writing.  And  Holt  held  the 
bankrupt  ought  to  have  a  copy,  and  time  to  confider  of  his  an- 
fwer. It  b  very  dangerous  to  let  people  depart  from  the  words 
of  the  a£l,  where  thefe  fpecial  authorities  are  given.  And  this 
commitment  not  purfuing  the  words,  the  prifoner  muft  be  dif* 
charged.     Strange  pro  defendente. 

John  Giles's  Cafe.  [  881  J 

MR.  Ree^>e  moved  for  a  mandamus  to  the  juftices  of  the  ciiy  Msrulamat iin 
of  JVorceJler^  to  Krant  a  licence  to  Giles,  to  keep  an  ale-  n^t^S""'* 
i_      r       •    r/x-      "^  1        •    i_   .  •  1-  %     \      r>,     '^  a     licence  to  keep 

houle :  multmg  that  it  being  within  a  city,  the  *  2  Geo.  2.  r.  28.  an  aie-hoafe. 

did  not  extend  to  it.  »  Barn  B.K. 

Strange  contra  infifted,  that  it  was  difcretionary'in  the  juftices;  ched  And!  i8e* 

and  cited  Salk,  45.  that  no  appeal  lies  from  the  denial  of  a  li*  •  2  G.  1.  cat. 

cence  (i)  and  if  the  owner  be  committed,  the  want  of  a  licence  ^«^'  "j  q^**" 

can  only  come  in  qut^ftion,  and  not  the  reafon  why  it  was  denied.  ^  xi,\€l^ 

Et per  curiam f  There  never  was  an  inftance  of  fuch  a  manda-  ». waded. 
muSf  and  therefore  we  will  not  grant  it. 

( 1 )  **  //  zvas  /aid  hj  A//'.  "Sa'es  **  GIL  s  hadji^ned  a  petition  to  ered 

'*  in  the  cafe  of  Rex  i*.   T'oujtg  and  "  a  iwik^jMnje.   and  though  the  re^ 

"  Pitts,    £/?/.    B.  R.    lOtb  Af'ril  ^\f'ufal-Mas/oillJo'wdid,   %ft    the 

**  1758,  that   the  /ok  rcr.fm  ivhy  **  niandatnus  was  denied  MSS  bec 

•«  thf  juf.'icis  of  peace  je/ufed  the  aifo  the  report   o!    tHat  cafe.      I 

••  licence  in   rh^j    cafe  'mas   biCaufe  Burr,  556. 

. 

Jofliua  Cornwall's  Cafe. 

T  y  E  was  indiclcd  with  another  perfon  for  burglary.     And  Senrant  lett  in  • 
X  X   upon  the  tvidencc  it  appeared  that  he  was  a  fcrvani  in  the  ^^«^» "  >« *>**f -^ 
houfe  where  the  robbsry  was  committed,  and  in  the  ni^^ht-time  i  ii'jf.p.C. 
opened  the  ftreet  door,  and  let  in  the  other  prilbner,  ard  llic^'cd  55'- 
him  the   fide-board,  from  whence   the  other  p;  iioner  touk  the  l    '!,"  ,53.^^^ 
plate  :  then  the  defendant  opened  the  door  and  let  him  out  j  but  theM  10.  5.  r. 
the  defendant  did  not  go  out  with  hii.i,  but  went  to  bed.  -  433-  '*  «-'"• 

Upon  the  trial  before  Lord  Chief  Jultice  Raym:f:d,  Julllcc 
Denton  and  Baron  Comyns  at  the  Old-Bailey j  it  was  doubted,  whe- 
ther this  was  burgl;iry  in  the  fervant,  he  not 'going  out  with  the 
•ther :  and  ic  being  laid  down  in  H.F.C.  8i.     Dalt.  317.  that 

Vol.il  •Q^4  ic 


tst 
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it  it  not  burghry  in  the  femnt ;  the  Judges  ordefied  it  to  h4 
found  fpeciaUy.  And  afterwards  at  a  meeting  of  all  the  Judges 
at  Serjeant/^  Infif  thcf  were  all  of  ojilinion  that  it  was  burglary  irt 
both  and  not  to  be  diftingmflied  from  the  cafe  that  had  been 
eften  ruled  and  allowed  iti  the  fame  page  in  Ha/e^  that  if  one 
watches  at  the  ftreet  end  while  the  others  go  in,  it  is.  burglary  in 
all :  and  upon  report  of  this  opinion  the  neit  feffions  die  defeR«» 
dant  was  execoted. 


Thejufticei 
^ave  power  f 
eommit  u  hard 
idcmruiUaml 
difirderly  ptr-^ 


Mary  t'reeman  alias  Talbot's  Cafe. 

SH  E  was  committed  by  fereral  Juftices  of  the  peace,  be!ng 
taken  on  a  general  privy  fearch,  and  charged  on  oath  to  be  a 
loofe,  idle  and  diforderly  perfon  ;  and  the  commitment  required 
her  to  be  kept  to  hard  laix>ur  till  the  firft  day  Of  the  next  general 
quarter-feffions :  and  upon  confidetation  of  all  the  ftatutes  re^ 
lating  to  this  ttiMatx^  which  are  39  EU  c.  4.  i  Jac^  i.  r.  7. 
7  Jac.  1.  r.  4*  13  {JT  24  Car.  2.  d  12.  $  l6.  1 1  C^  II  W.  3. 
^•18.  I  Ann.  r*  13.  12  Ann.  c.  13.  the  commitment  wa^ 
held  to  be  good,  and  the  prifoner  reoianded.  Strange  ffo  de^ 
ftniente. 


(1)  Fide  17  Get.  2.  c,  J.  /  4. 
4  Burnt  Jufi,  16.  ed.  35 j.     Va- 


f  rants,  4  Com.  Dig.  Jttftrces  of  tht 
eace  (B.  76.)  etfcq.  636. 


jTidgmciit  may 
be  entered  on  a 
w^iT^ntofatMr* 
ncy  after  the 
4each  of  the 
party  (I). 
Caf.  Temp. 
Hardw.  15!. 
S  Barn.  B.  A. 
357>358>404» 

a.c. 


Fuller  verf.  Jocelyn* 

LADY  Twifden  (the  defendant's  tcftatrix)  0  February  172^ 
gave  a  warrant  of  attorney  to  confefs  a  judgment.  1 8  April 
1730  the  died,  and  the  judgment  was  figned  22d  oi  April,  as  a 
general  judgment  of  £a/ier  term,  which  began  the  if^th.  And 
upon  motion  to  fet  it  afidev  it  was  inCfted,  that  by  the  death  of 
the  party  the  warrant  was  countermanded.  1  JTeni.  310.  Sa/i^ 
399.  Ccr.  Litt.  52i  ^.  For  it  is  confidered  as  given  only  in  eafe 
of  the  party,  to  excufe  her  perfonal  appearance  in  court,  and 
the  attorney  cannot  do  more  for  her  than  (he  could  for  herfelf. 
And  this  is  by  relation  to  divcft  a  right  legally  veiled  in  the  exe- 
cutor, who  in  confidence  of  the  goods  may  have  advanced  money 
out  of  his  own  eftate« 


(i) 
1081. 


Cbancf  ▼, 
Ribiiitfon 


Nefdhantf  pofi, 
?.    Tange,    3  F. 


H^ms,  398.     Saville 
Barttei  271.  S.P. 


V,   Wdtfiiire^ 
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But  the  court  faid,  that  the  cafe  of  Oates  v.  Woodward^  Salt, 
87.     2  Mod.  Caf.  93  (fl).  was  not  to   be  got  over  ;  and  that  it     (tf>Rep.iifo, 
being  the  courfc  of  the  court  to  enter  the  judgments  as  of  the  *L'R'"y»a-766, 
firft  day  of  the  term,  they  could  not  alter  it  on  confideration  of  3  s^uk.  iifi. 
the  circumftances  that  attend  a  particular  cafe  :  befides  this  feems  Holt  401. 
to  be  eftablilhed  by  the  (latute  of  frauds,  which  provides  for  pur* 
chafers^  but  has  given  no  remedy  for  this« 


Dominus  Rex  verf.  Johannem  Huggins,  Arm. 

THE  defendant  flood  indifted  before  the  juftlces  of  oyer  If  agaokrcoa- 
and  terminer  at  the  Old-Bailey y  and  the  indiament   fet  fonila"ainft"his 
forth,  that  John  Huggins  i  OEloher  12  Geo.  I.  and  long  before,  wllinanun- 
and  until  i  Janunry  following,  was  warden  of  the  Fleets  and  had  wholfome  rooin 
the  care  and  cuftody  of  the  prifoners  committed  thither.     That  i^^*^^e  ne. 
James  J?i7/7/^/ was  his  fervant,  employed  by  him  in  taking  care  of  ccflaricsofa 
the  prifopcrs.     That  Barnes  being  a  perfon  of  a  cruel  nature  ^^^^'j^'"'^^*  t. 
and  difpofition,  did  i  November  12  Geo.  i.  make  an  aflfault  upon  contrlas^a  iif- * 
Edward  Jrne  then  a  prifoner  in   the  Fleet j  and  felonioufly  took  temper  by  which 
him  agaiiift  his  will,  ard  carried  him  to  a  new-built  room  in  the  *****!,"' |***^*|j 
prifon^  where  he  kept  him  fix  weeks  without  fire,  chamber-pot  jtU  iiuhc  paity 
cr  cIofc-i>ool,  the  walls  being  damp  and  unwholcfome,  and  the  ^oingic.    But 
room  built  over  the  common  Ihore.     That  at  the  time  of  fuch  im.-  findl^^tJat^the 
prifonment  Barnes  and  Huggins  knew  the  room  to  be  as  before  principal  knew 
dcfcribed.     That  Arne  by  reafon  of  his  imprifonment  in  the  faid  'jj<^  condition  of 
room  fickcned,  and  by  durcfs  thereof  died  ;  and  that  Huggins  days^efore  thc^ 
-was  aiding  and  abetting  Barnes  in  committing  the  faid  felony  and  death  of  the  dc-« 
murder.  5"f«'i>  *".<*,  ^^ 

lie  was  Within 
that  time  ones 

The  defendant  Huggins  only  was  taken,  and  having  pleaded  prcfcnt  "and 
Not  guilty,  the  jury  find  this  fpecial  verdid.  uTde^^dit^uKft 

of  the  faid  jm- 

That  Qiiccn  Anne  by  letters  patent  under  the  great  feal  dated  prifonment  an<i 
22  July  I  2tl\  of  her  reign,  conftituted  Huggins  warden  of  tlie  fu^eL'TfJds 
Flett  during  his  life,  to  be  executed  by  himfeif  or  his  fufEcient  are  not  four.d  to 
deputy  or  deputies.     That  from  the  date  of  the  letters  patent  un-  an^o^nt  to  niur- 
til  I  January  12  Gio,  I.  the  defendant  was  warden,  and  Thomas  nai cafes  the""' 
Gibbon  all  the  faid  time  his  deputy,  and  afted    as  fuch.     That  priacipai  is  not 
James  Barnes  was  the  fervant  of  Gibbcn^  and  afted  in  the  care  of  !?^^^a^''*/l-'^ 
tl:e  prifoners,  and  particularly  of   Edward  Arne.     lliat   Barnes  deputy.    The 
7  September  12  Geo.  i.  aflaulted  Arney  and  feionioufly  put  into  a  accidental 
room  (which  is  found  to  be  as  defcribed  in  the  indidlmcnt)  and  ^^^^^\^l^'^ ^^^ 
kept  him  there   forty-four  days  without  fire,  chamber-pot,  or  revoke  t  he  pow- 
er of  the  deputy, 

be   miift  alfohive  an  intention    of  executing  the  office,     ^^rc,  wlietlicr  a  venln  de  r.cvc  an.  be 
a  *<jrJ-.»  ioc  Mijc^tain^y  in  a  vi-rdici  in  a  capital  cafe.    L.  Riyn:.  1574.  1  Birn.  B.  R.    -^v^   -,^5.  ^t^jj 
tkc  ar^juin-nU  of  the  counlcl  'dli>e'jeur.ti''Inn,     Fitxg.  J77,  and  with  Uic  evidence.   5  S:.Tr.  111. 

•  ciofc-HooI, 
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clofe-ftool,  or  fuch  like  untcnfil.  That  Barnes  knew  the  room 
to  be  fituate  as  in  the  indiftmenti  and  that  it  was  unwholefome  ^ 
and  that  for  fifteen  days  at  leaft  before  the  death  of  Jrtte^  Hug^ 
gins  knew  the  condition  of  the  room  ( i ),  but  whether  he  knew  it 
before,  penitus  ignorant.  That  by  durefe  of  the  imprifonment 
jlrne  10  September  became  fick,  and  languifiied  till  20  Ociober 
following,  upon  whichf  day  he  died  by  durefs  of  the  faid  impri- 
fonment in  the  faid  rot)m.  That  fifteen  days  at  leall  before  his 
death  Hugginswzs  once  prcfent  at  the  faid  prifon,  aftd  faw  j^mt 
under  durefs  of  the  faid  imprifonment,  and  ^lirnrd  away,  and  at 
the  fame  time  he  fo  turned  away  Barnes  (hut  the  door,  ami  yfme 
continued  in  the  room  till  he  died.  That  during  the  time  that 
Gibbon  was  deputy,  Huggins  fometimes  adcvi  as  warden.  But 
whether  he  be  guilty  of  the  murder  of  Edward  Artie  is  the  doubt 
of  the  jury  5  on  which  they  pray  the  advice  of  the  court;  etji 
fro  Rege^  pro  Rege  ;  etJl  pro  dejendente^  pro  dcjendente^ 

This  verdift  was  removed  at  the  prayer  of  Mr.  Attorney  intO' 
B.  R*  and  there  argued  by  Mr,  fFi/hs  and  Serjeant  Eyre ;  after 
which  It  was  argued  at  Serjeants- J f/f:  hail  in  Ckancerylane  before 
r  884  ]  all  the  Judges,  by  Serjeant  Chc/byrcy  Mr.  Attorney,  Mr.  Soli- 
citor, and  M.  Willes^  for  the  King  ;  and  by  Serjeant  Darnally 
Serjeant  Eyre^  Serjeant  Hawkins^  Mr.  Peere  IVilliamSj  Mr. 
Strange  and  Mr.  Fofier^  for  the  prifoner.  But  as  every  thing 
infided  on  by  cither  fide  is  taken  notice  of  in  the  opinion  delivered 
by  the  Chief  Juftice^  it  will  not  be  necefiary  to  Aate  the  argu- 
ments of  counfeh 

Raymond  Chief  Juftice,  after  ftating  the  heads  of  the  fpecial 
▼erdift,  Avent  on  as  follows.  The  general  queftion  in  this  cafe 
is,  whether  upon  the  fafts  found  in  the  verdidl,  the  pri- 
foner at  the  bar  is  guilty  of  the  murder  of  Edward  Arne. 

For  that  purpofc  it  will  be  necefiary  to  confider  thefe  two 
things:  i.  What  ofl^encc  it  is  m  James  Barnes  \  and,  2.  Whe- 
ther the  prifoner  is  guilty  in  the  fame  degree, 

I  H.  H.  P.C.  And  as  to  the  firft  point  we  are  all  of  opinion,  that  if  Barnes  waa 

*  h'  k  p  C  ^^^  before  the  court,  and  the  fa6ts  as  found  in  this  verdift  were 

e.  3i.rea.4«*  found  againft  him  5  he  would  undoubtedly  be  guilty  of  murder. 

l6c.  118.  It  is  cenain,  there  is  no  particular  way  of  killing  another,  that  is 


(l)  According  to  the  report  is  '*  newly  built,  and  that  thf  walls 
Ld.  Raym,  1 577.  the  verdift  was,  «•  of  that  roonn  were  made  of 
••  that  the  (aid  J,  H,  knew  that  **  bricks  and  mortar  and  then 
"  ihc  faid  room  had  been  then     **  were  damp.** 

necefiary 
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ncccflary  to  conftitutc  a  murder  •,  but  the  committing  of  murder 

is  as  various  as  the  fcveral  ways  of  putting  an  end  to  life.     In  the 

cafe  of  a  prifoner  there  is  no  occafion  for  an  a6iual  ftroke :  the 

reftraining  him  by  force,  and  killing  him  by  ill  ufage,  is  enough 

to  conftitute  this  offence.     All  the  authors  who  fpeak  of  this  fpe- 

cies  of  murder  defcribe  it  by  a  general  expreflioni  per  dure  garde 

iefes  gardens.    The  duty  of  a  gaoler  is  not    to  punifli,  but  con-  3  Inft.  35,  f  i. 

fine  the  party,  for  the  fingle  purpofe  his  of  being  forth-coming  to  Triton,  cap.  11. 

anfwer  a  legal  charge   or  demand.    Fleta  38.   In  this  cafe  Barnes  Cromp.90; 

has  certainly  exceeded  his  duty ;  he  has  been  guilty  of  a  breach  Braa.105, 

of  that  trufl.  which  the  law  has  repofed  in  him^  and  is  anfwerable 

for  all  the  confquenccs  of  it. 

Another  confideration  to  make  it  murder  is,  that  it  is  a  deli- 
berate -aft,  of  long  continuance  and  of  great  cruelty.  It  is  likc- 
•  wife  accompanied  with  force,  againft  the  confent  of  the  party. 
On  all  which  accounts  the  law  implies  malice.  Had  he  therefore 
been  before  the  court,  there  would  have  been  no  difficulty  in  ad* 
judging  it  murder  with  regard  to  him  (a). 

Having  thus  determined  what  offisnce  it  would  be  in  Barnes^ 
let  us  now  conflder  how  it  ftands  with  regard  to  the  prifoner  at 
the  bar.     And  tho*  the  indiftment  has  charged  him  equally  with  • 

the  other,  yet  we  think  the  verdift  has  made  a  wide  difference 
between  them.  The  indiftment  charges  Barnes  to  be  his  fervant, 
but  the  verdift  finds  he  was  the  fervant  of  Gibbon.  The  whole 
charge  in  the  verdift  againft  the  prifoner  is,  that  for  fifteen  days  [  885  ] 
before  Arn/s  death,  he  knew  what  fort  of  room  he  was  in  :  that 
he  once  faw  him  under  the  durefs  of  imprifonment  that  Barnes 
had  put  him  :  and  that  during  the  time  Gibbon  was  deputy,  Hug^ 
gins  fometimes  afted  as  warden.  But  notwithftanding  thefe  cir- 
fiances  which  are  found  againft  the  prifoner  at  tlie  bar,  we  arc  - 
all  of  opinion,  he  is  not  guilty  of  murder. 

It  is  a  point  not  to  be  difputed,  but  that  in  criminal  cafes  the 
principal  is  not  anfwerable  for  the  aft  of  the  deputy,  as  he  is  in 
civil  cafes  :  they  muft  each  anfwer  for  their  own  afts,  and  ftand 
or  fall  by  their  own  behaviour.  All  the  authors  that  treat  of  cri- 
minal proceedings,  proceed  on  the  foundatipn  of  this  diftinftion  ;  - 
that  to  afFeft  the  fuperior  by  the  aft  of  the  deputy,  there  muft 
be  the  command  of  the  fuperior,  which  is  not  found  in  this 
cafe. 

The  durefs  in  this  cafe  con  fitted  in  the  firft  taking  him  againft 
his  confent,  and  putting  him  in  that  room,  and  the  keeping  him 

(z)  CaJielJ  V.  Bambridge^  ante  856.     Foft.  Cr.  Laiv.  322. 

there 
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Ro.  3.  there  was  no  verdi£l:,  the  Judge  difcharged  the  jury, 
and  would  not  take  their  verdi£t,  becaufe  it  was  put  into  their 
hands  in  writing  as  they  flood  at  the  bar.     And  in  the  cafe  of 
(a)  Re    alfo     ^^*  Keate^  5  Mod.  287.     Skinner  666  (a),  though  the  verdi£l 
1L.Raym.138.  wasfo  incertain,  that  it  was  imprafticable  to  determine  either 
Holt  48.  way,  for  want  of  finding  who  ftruck  firft  ;  yet  Holt  C.  J.  was  fo 

avcrfe  to  a  ventre  focias  de  novo^  that  he  himfelf  took  an  excep- 
tion, that  quafhed  the  indi£tmentj  in  order  to  put  it  into  a  proper 
way  of  being  tried  over  again. 

But  whatever  may  be  the  determination  of  the  court,  wnen 
that  point  comes  properly  before  us,  it  is  unneceffary  for  us  now 
to  confider  (4),  becaufe  as  to  the  other  point  we  are  all  of  opinion^ 
that  this  verdi^  is  not  incertain. 

.  There  is  no  incertainty  as  to  the  fafts  that  arc  found :  the 
only  fault  is,  that  there  are  not  fuch  fadbs  found  as  will  amount 
to  murder.  The  confequence  of  whicll  is,  that  the  defendant 
is  Not  guilty  of  murder ;  and  it  would  be  endlcfs  to  fend  it  back 
to  a  jury,  till  they  find  fa£):s  enough  to  make  it  murder ;  befides 
*  its  being  contrary  to  law^  in  expsfing  a  man  to  a  fecond  hazard 
of  his  life. 

It  would  have  been  a  circumftanccVery  material  in, the  cafe  of 
Vide poft.  1018.  Plummer^  Ke/yng  ill.  to  have  found,  that  the  fuzee  was  dif- 
charged againft  the  King's  officers ;  but  the  jury  were  filent  as 
to  that,  and  the  court  faid  they  could  not  take  the  hO.  to  be  fo, 
upon  bare  evidence  of  the  fa£l: ;  and  proceeded  to  give  judg- 
ment, as  if  the  fuzee  had  not  been  difcharged  againft  the  King's 
ofiicers,  without  fending  it  back  to  the  jury  to  find  it  pofitively 
one  way  or  the  other. 

So  in  the  cafe  of  Mejfenger  et  aP  {Kelyng  79.)  who  were  in- 
di£ied  for  high  trcafon  in  aflembling  and  pulling  down  bawdy- 
[  888  ]  houfes.  TTie  vcrdift  was  filent  as  to  Green  and  Bedell^  whether 
they  were  aiding  and  aflifting ;  and  this  (fays  Kelyng)  being  a 
matter  of  faft,  which  ought  to  be  exprefsly  found  by  the  jury, 
and  not  be  left  to  the  court  upon  any  colourable  implication  from 
their  being  prefent  \  they  two  were  difcharged,  without  fending 
it  back  to  the  jury  for  their  further  opinion  as  to  the  fad. 


(4)  According  to  the  report  in  "  venire  de  no'vo  would  not  have 
Barnard.  398.  Ld.  Raymond  is  «*  lain."  But  all  the  other  re- 
made to  fay,  *'  that  all  the  Judges  ports  concur  with  the  prefent,  that 
^*  had    delivered     their    feveral  thfy  gave  no  opinion   upon  the 


'*  thoughts   to    be,   that  if  the     point. 
**  verdict  had   been  uncertain  a 


In 


•  _ 
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In  Kelyng  66.  on  a  fpecial  vcrdift  it  was  found,  that  Thompfon 
and  his  wife  were  fighting,  and  Daives  endeavouring  to  part 
them  was  killed  by  Thompfon :  and  it  not  being  foundj  that 
Tbomffon  knew  Daives  intended  only  to  part  them,  it  was  held 
xnanflaughter,  without  fending  it  back  to  the  jury  to  be  certified 
of  his  knowledge. 

Thefe  are  cafes  dire£Uy  in  point  as  to  this  head ;  and  I 
muft  obferve  that  Plummer*s  cafe  was  after  the  cafe  of  Keate^ 
wherein  HoH  Chief  Juftice  had  this  point  under  his  confidera- 
tion. 

This  Terdift  therefore  being  fufficient  to  found  a  judgment  up- 
on,  our  judgment  is,  that  the  prifouer  is  Not  guilty,  and  there* 
fore  he  muft  be  difcharged. 


M9 
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Robert  Lord  Raymond,  Lord  Chief  Jujlice. 

Sir  Francis  Page,  Kttt.  -^ 

Sir  Edmund  Probyn,  Knt^  \jujiices^ 

William  Lee,  Efqi  J 

Sir  Philip  Yorke,  Knt.  Attorney  GeneraU 
Charles  Talbot,  Efq\  Solicitor  Generals 


Da  Cofta  verf.  Carteret  et  al*. 

K«t  guilty  anA    ^  |  ^  H  E  Common  Pleas  having  laft  term  determined,  that 

tfafi  ftatute  of  li-     \^     tioti  ajfumpftt^  and  non  ajftim^tt  infra  fex  annos  {howXA.  not 

nitationi  plead-  \^  pleaded,  becaufe  the  latter  puts  ail  in  iflue,  and  does  not  im- 

Fiu'g.  1S9.        ply  a  promife  witliout  the  fix  years ;  it  came  now  to  be  folemnljr 

1  Barn.  B.  R.     debated  in  this  court,  Strange  having  moved  for  leave  to  plead 

iUitt  678.'**  ^*  ^^*  guilty  and  the  ftatute  of  limitations.     And  the  court  granted 

it  for  this  reafon,  becaufe  thereby  the  defendant  fecured  to  him- 

felf  a  trial  upon  the  merits  in  all  events,  whereas  if  he  was  to 

to  reft  only  on   the  non  ajfumpftt  infra  Jex  annos,  it  might  come 

to  a  demurrer,  or  the  iflue  of  nui  tiel  record^  i ). 


(1 )  Vide  Cox  V.  R9U^  %  Wi]f.  25  3. 
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Willams  verf^  Ogle. 

UPON  the  iflue  of  nul  tiel  record^  one  was  Segrave  and  the  Variance, 
other  Seagrave,  and  the   court  held  it    no  variance,  quia  Vide  ante  201,  ^ 
idem  f mans.     ^/.  tamen^  where  the  party  has  fome thing  elfc  to  Dou*g.  194. 
go  by  than  the  found.  6  Com.  Dig. 

**        ^  .  Record. 

(C.)(D.)173-     • 

Leapidge  et  al'  verf.  Pongillionne.  [  890  ] 

IN  debtyj/r  emtjjet  for  goods  fold,  the  court  refufed  to  let  the  No  bringing 
defendant  bring  monty  into  court,  faying  they  never  did  in  ^no^ney^n^o court 
debt  ( I ) .     Strange  pro  quer\  ,  Bam.  B.  R. 
4*°*  ^'  ^' 

(1)  In  the  report  \n  Barnard,  putation,  money  may  be  paid  into 
the  court  granted  a  rule  to  ihew  court  as  in  debt  for  rent,  <fec.  f^ide 
caufe  ;  and  in  de  bt  wherever  the  Hallet  v.  Ea/l  India  Company, 
fom  that  the  plaintiff  can  take  2  Bmr,  1120.  and  the  cafes  col- 
out  execution  for  is  capable  of  leftcd,  i  Cromp.  Pra^.  150. 
being  afcertaincd  by   mere  com-  Imp.  Prail,  K,  B.  256. 

Dimmock  verf.  Chandler.  ^ 

A  Prohibition  was  moved  for  to  the  Admiralty  in  a  fuit  there  A^^^'raitr* 
brought  by  one  part-owner  againft  the  other,  who  would  i^Bam-^B^R. 
go  to  fea  with  the  fliip,  in  order  to  oblige  him   to  give  fecurity.  415.  S.c. 
And  Carth.  26.      Hardr.  473.  were  cited.     But  the  court  faid, 
thofe  cifeswere  dfiiici,  7  Ann,  Grave  v.  HedgeSy  [a)y  and  that  («)Holt47o. 
if  fecurity  wn/  ofFcrcd  and  refufed,  they  would  grant  a  prohibi- 
tion J  but  not  before  ( 1 ). 

(l)  Lambert  v.  Acvitrce,   i  Ld.  cited    fu^^ra.      Oujlon    v.    lUldar^ 

Baym.ZTi,.      Blnckft  \.  AJlev,  lb.  I  J  111/.    101.      \  Ccm.    Dig.  A6.- 

335.     De  Gra'v-'  v.  Htaye:^  2  LJ.  miralty  (F.  I  )  3-;4. 
Raym.  1285.     i^^^r^,  if  not  S.  C. 

DoKlcrn  vcrf,  Feaft. 

PE  R  curiam^  We  hive  k^n    fo  much   opprefTion  in  letting  Sheriffs  officen 
the  fherifls  ofp.cers  i)c  bail,  tiiat  wc  tliink  proper  to  concur  ^^fj^=  °^^^°  ^* 
with  the  Common  Pleas  in  a  general  rule,  not  to  accept  them  of  1  Barn.  B.  R. 
ferjeants  at  mace  ( i ).  417.  S.  C. 

(i)  R.  M.  14  Gto.  2.  Reg.  2.  rule  extends  to  the  Ketp'^r  of  the 
B  liaml  V.  P rite  hard.  In  C.  B.  Poulttv  Compter  ^  Hawkins  v.  Mag" 
2  Slack,  yt)^,     Lcfft.  153.     This     nall^  Doug,  ^66. 

Vol.  II.  R 
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Ameridmeiit. 
FiUf.  193. 
better  reported 
I  Bad.  B,  R« 
4o8»  418. 
i.C. 


The  Executors   of  the   Duke  of   Marlborough  agawjl  Wid* 

more. 

TH  E  plaintiffs  declared  as  executors  on  a  promife  to  their 
^  teftatoT  ;  and  iffue  was  joined  on  a  plea  of  the  (latute  of  lU 
mitations.  Then  the  plaintiffs  moved  to  amend,  by  laying  the 
promife  to  have  been  made  to  themfelves ;  and  cited  3  Lev.  347. 
where  in  an  a£tion  npon  the  fiatute  of  hue  and  cry  the  allega* 
tion  of  the  oath  was  amended|  and  laid  to  be  by  tlie  fervant  in- 
ftead  of  the  mafier. 

And  on  the  authority  of  this  cafe  the  court  ordered  the  amend- 
ment, on  payment  of  cofts  and  liberty  for  the  defendant  to 
plead  de  novo  ( l ).     Strange  pro  def*. 


(1)  Othcrwifc  the  ftatute  of 
limitations  could  have  barred  the 
aaion.  Ftde  liijheit  v.  Griffith, 
Saf,  97.  Jubetr  v.  Barktr,  I 
Wil/.  149.  Upon  which  ground 
the  court  gave  leave  to  ameod  an 
information  for  killing  a  hare,  by 
altering  the  pariih  where  the  of- 
fence was  laid,  becaufe  the  three 
months  within  which  it  n^uit  be 
filed  were  e  lap  fed.  Ho-a.^Il  qui 
tarn  V.  Jamei,  £,  R.  i  fVilf,  1O3. 


But  in  Grff,  qui  tarn  v.  Popplnvelh 
2  Tirm,  Rip.  707.  •whettaqui  iam 
aSitH  had  deptndtd  four y tars,  the 
court  refufed  to  allow  the  plaintiff 
to  amend  his  declaration  though 
the  pleadings  were  in  paper» 
becaufe  it  would  in  effed^  amount 
to  a  permifHon  to  biiog  another 
aclion  to  which  the  defendant 
nMght  oiherwife  plf  ad  die  Aatute 
of  limitations,  f^lde  alfo  Doe  v. 
Filkittgton  4  Burr.  2447. 


[891 3 


Fau^m 


Butler  verf.  Inneys  et  ux\ 

TH  E  plaintiff  fued  as  a  pauper^  and  was  nonfulted  5  after 
which  he  brought  a  fecond  a£lion,  and  recovered.  And 
Slninge  moved  on  behalf  of  the  defendants,  that  the  cofts  in  the 
hrit  aclion  might  be  deduded  out  of  the  recovery  in  the  fecond^ 
but  it  was  rcfufcd. 


tcremnuum  is 
-well  cAUagh  in 

Ancc  ^34^ 


Vice  verf.  Burton, 

IN  irefpufs  for  mrfne  profits,  the  declaration  was  for  an  entry 
mxo  nitfiuiuitim  five  ter.cmcuttnnm  And  011  error  it  was  ob* 
jcCtcd  to  ior  the  uiicertairny  ;  and  a  cafe  cited,  where  it  had 
been  held  ill  in  ejcctiuent.  To  wliich  it  was  anfwertd,  and 
refolved  by  tlie  court,  that  there  was  a  very  effcntial  difference  ; 
l>ccaufe  in  cjeclm-vUt  it  wiii  be  uncertain,  of  vvlmt  ilic  llicriff  is  to 

deliver 


Hilary  Term  4  Geo.  t.  toi 

dcliTCT  the  pofieiSan.  So  the  plaintiff  in  error  went  over  to  an 
exception  to  the  writ  of  error,  which  was  quaihedj  being  re* 
turnable  before  judgment* 


Dominus  Rex  verf.  Bettefworth. 

T^ANDAMUS  to  grant  adminiftration  to  John  Culkm^  Tboaghaftmo 
^^  of  Joan  his  wife.     Return,  that  by  articles   before  mar-  ^^^XtS 
riage  it  was  agreed,  that  the  wife  (hould  have  power  to  make  a  yet  the  bam 
will,  and  difpofe  of  her  Icafchold  eftate  ;  that  purfuant  to  this  i^^  ^  «*«*' 
power,  (he  made  a  will,  and  her  ^mother  executrix^  who  has  ^ J]^]*b'  R. 
duly  proved  the  fame.  324.  s.  c. 

But  no  judgneot 
MSS  '17  S  C 

To  this  return  it  was  objcfled,  that  (he  might  have  chofesen  ,  mo^  «i» ' 
aEfion  not  covered  by  the  deed,  and  the  hufband  was  m  all  events 
intiticd  to  an  adminiftration  quoad  them. 

E  contra  it  was  iniided,  that  with  the  confent  of  the  hufband 
ihe  might  make  a  will.  2  Mod.  xyo.  And  here  is  hts  confent  by 
being  party  to  the  deed. 

Sed  per  curiam^  A  general  confent  to  make  awSMoes  notfeem 
fuffictent,  but  there  (hould  be  a  confent  to  that  particular  will  ^ 
beGdes,  this  is  going  beyond  her  power,  which  did  not  extend  to 
the  making  an  executor*  This  is  rather  an  appointment,  which 
in  equity  will  controui  the  adminiftration  as  to  the  leafehold 
eftate,  than  a  will  \  an  1  as  there  may  be  other  eflfefts  not  covered 
by  the  deed  ( 1 )  the  return  is  ill,  and  there  muft  be  a  peremptory 
mandamus* 

(l)  Fide  lUx  V.  Bettefxorth,  f$Ji,  liiS.  and  Rgxr.  Bettejwortk^ 
/o/.  1111. 

Smith's  Cafe.  f  ^97  J 

MR.  Reeve  moved   for  a  mandamus  to  Dr.    Bettefworthy  Mt»imn$t iie» 
commanding  him  to  erant  adminiftration  to  &mith  of  the  "".^S'***^ 
goods  of  Ins  dece«iiea  ion,  durante  minori  atate  ot  hi%  gt2knd*  rmt4  mm^' 
ion.  ^ats. 

I  Barn.  B.iU 

Fazakerley  contra  iniifted,  that  the  father  has  not  an  equal  right  jpit/g.  16*3. 
with  thefon  ;  and  that  the  fpiritual  court  has  always  confidcred  Cit.And.  36^. 
thefe  adminlftrators  only  as  truftces for  the  infant,  and  have  ne-  \^^^q^^ 
ytx  kept  to  any  rule  in  granting  them,  but  according  to  the  cir- 
ciunftances   of  tlie   family-,  where  there  are  feveral  in  equal 

R  a  degree 

4-  Z^Cdy  Jif. 
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de^cc,   as    children,    they    have    always   chofen   which   they 
pleafed« 

Et  p^r' curiam^  When  we  grant  mandamus* Sy  it  is  to  ohlijije  the 
judge  to  do  right  to  the  party  who  fucs  the  writ ;  but  as  there  is 
no  law  which  fays  to  whom  thcfe  adminiftrations  during  mhiori- 
ty  (hall  be  granted,  there  is  no  law  to  be  put  in  execution. 
( I ).  In  the  cafe  of  the  next  of  kin  he  is  inticied  de  jure^  and 
therefore  in  his  cafe  we  grant  a  mandamus  of  courft;  (2).  Wc 
will  grant  no  writ  in  this  cafe. 


(i)  Amori,  Aid.  24  S.  P.    nde 
Rix  V.  Bettc/'juortb^pft.  9j6. 


(2)  Anon,  ante  552. 


Varimce. 
I  B&m.  B.  R. 

42?  S.  C 
6  Cam.  Dg. 
Record 

(c.)  173. 


Baynes  'oerf,  Forreft. 

UPON  the  iflue  of  nul  tie!  record^  the  fare  facias  recifed  a 
judgment  for  damages  pro  mn  perfonnatione  cujufdam  pro* 
mijfiojiis  et  affuwptionis  :  and' on  producing  the  record  it  was  feve-' 
ral  promifcs,  and  intire  damages.  And  the  court  held  it  a  va- 
riance ;  and  the  plaintiff  quafhed  li\s  fcire  facias  with  co(lS|  the 
court  refufing  to  amend  it. 


Amendment  of 
Writ  of  error. 

Fi£2|{.  to  I 

i  B^in.  B.  R. 
405,  421.  S.  C. 


The  Sword-bladc  Company  verf.  Dempfey. 

AN  ejeftment  was  brought  againft  the  Company  and  Mr. 
Edwards.  After  a  verdi£t  for  the  plaintiff,  Mr.  Edwards 
died,  and  a  writ  of  error  is  brought  laying  the  judgment  to  be 
ad  grave  damnum  of  the  Coippany,  and  of  Mary  Edwards  the 
daughter  and  heir.  And  (he  and  die  Company  jointly  afBgu  er- 
rors. 

It  was  moved  to  amend  the  writ  and  affignment,  by  flriking 
out  her  name.  And  upon  confideration  the  court  were  of  opi- 
nion, that  it  was  amendable  by  the  ftatute  5  Geo.  i.  <-.  13.  not 
only  as  a  variatfce  from  the  original  record,  which  is  really  no 
Vide  poft;  973.  way  to  the  damage  of  Mary  Edwards^  but  alfo  by  virtue  of  tlic 
general  words  other  defedl  (l } . 


(1)  J^idc  Ferelfi  and  Smith  v.  Ri fatly  Cmvp,  425. 
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Symes  ler/.  Oakes. 
Shepherd  verf.  Oakes* 
Lavender  ver/»  Oakes. 

ON  error  e  C.  B,  In  a£\ions  of  debt  on  bail  bonds,  it  was  What  amountt 
excepted  by  Fihur,  that  it  was  not  Ihcwn,  that  the  bonds  '^^'^^'^^^."^  *** 
were  to  tlie  fheriffby  the  name  of  ollice,  as  the  llatute  23  H,  6.  ihc  name  of 
r.  10.  requires.  And  the  court  held,  that  it  ihouid  fo  appear  ( I );  office 
but  they  thought  it  did  fuihciently  appear  on  the  whole  declara- 
tion, they  b>:ing  hldfj/vi'fiJ'  eidcm  viceconmi  et ajftgnatis*    Strange 
pro  quer\     Judgment  alErmed. 

■       — - 

(1)2  Jones  138. 


Dominus  Rex  verf.  Ward, 


M\ 


ANDAMUS  to  admit  Henry  Dry  Jen  to  be  deputy  re-  Mandamus  li^s 
g'ldcr  of  the  archbilliop  oi  Tork'$  court,  fuggefting  that  ^^^  ^^  prhcipal 
Dr.  TLomas  Shiirpe  had  been  acimitted  to  tlie  oificc,  to  execute  XxhofniV^^ 
t!ie  fame  by  liimklf  or  his  deputy,  that  he  had  appcinted  I)rydttt  court  to  admic 
(who  is  averred  to  be  a  fit  pcrfcm)  to  be  hib  deputy,  whom  ihe  \^'^  ^'^';  ' '* 

-r  11  rri  i-  1  i  riN        deputy,   bttC  it 

tomimilary  had  refulcd   to  admit,  to  the  great  dam.jge  of  D'.  ,...j ,',  i.,  for 
SLtrpe  who  complains,  and  therefore  the  writ  commands  tjic  ih?  j. pu.yhim- 
commiirary  to  admit  and  Iwear  Dnden^  or  (hew  caufc  to   the  ^J/*  »^''*-'^f*" 

'  ^,,       ,  .  .  -,.  '         '  ,        ,  ,     -  -       orfacer  ai  will, 

contrary,      lo  this  the  commiliary  returns,  that  l«ng  before  the  Miei  nocwith- 

coiiilituting    Dryden  to  be   deputy,    John    Sharpe   and   Thomai  A^nding  ihat 

Ehiirpe  were  admitted  into  the  office  as  principals,  to  hold  for  tual office.*"" 

their  lives,  and  the  life  of  the  furvivor.     That  they  ii  March  Thcwntncfd 

1714,  appointed  John  Shaw  to  be  their  deputy,  who  executed  « »•  »ver that ihe 

the  oihce  till  John  Sharpe  died.     That   Thomas  Sharpe  furvived,  u  VuiredLd^  u 

and  12  May  1727,  by  a  new  appointment  conftituted  Shaw  his  the  pcrfon  to 

deputy,  who  was  admitted  and  executed  the  office,  until  iiif-  ^.**®®  't  arp^r- 

r      /»  ..  I         T^i         c7  »  tains  to  admit 

pcndwd  m  the  manner  alter  menrioned,      1  hat  bhaw  a<  tiie  tmies  and  fwc.tr. 
of  his  admiflion  took  an  oath  that  he  wouid  jullly  and  hontltiy  Fit^g.  i-.-?.  194. 
execute  the  office  without  favour  or  reward,  and  do  every  thing  ^..^'^Ig/  ^J^^ 
incumbent  on  the  office,  and  not  be  an  exactor  or  greedy  of  re-  ^ix. 
wards.     That  by  the  canons  of  1603,  it  Is  [inter  alia)  ordained,  3^^  .Abr. 531. 
that  if  any  rcgiller  or  his  deputy  ihouid  receive  any  certificate  j^^j,/,  g,  q^ 
without  the  knowLdge  or  confent  of  the  judge,  or  omit  to  call 
ov^r  any  pcrfon  cited  to  appear,  or  put  ort*  the  examination  of  * 

wltneiVcs,  or  difubey  the  juJge,  or  omit  ro  enter  the  decrees  be- 
fore tlie  next  court  day,  or  nut  reguler  wills  within  a  convenient  ^ 

R  3  time. 
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time,  or  enaflt  any  thing  falfc,  or  of  his  own  conceit,  in  the  dc-^ 
crees,  or  take  any  reward  fiom  either  party,  or  be  of  counfel 
vrith  them,  or  do  any  thing  that  may  fcandalize  the  judge  ;  then 
fuch  regiftcr  or  his  deputy  may  be  fufpended  by  the  biihop  for 
the  fpacc  of  one,  two  or  three  months,  or  more,  according  to 
the  degree  of  his  oflTcncc,  and  the  bifhop  fliall  appoint  fome  oth<ir 
publick  notary  to  execute  the  office  during  the  furpcnfion.  That 
whilft  Shaw  was  deputy,  feveral  pro£lors  of  the  court  16  Fe^ 
brudry  1727,  exhibited  to  the  commiflary  feveral  articles  againft 
him  (which  are  fct  out  in  hie  verba)  complaining  of  divers  mif- 
behaviours  in  his  office,  contrary  to  feveral  of  the  particulars  fct 
forth  in  the  canons.  That  Shaw  being  fummoned  6  ^pril  1728, 
gjave  in  his  anfwer  in  writing  (which  is  fet  forth)  and  then  the 
return  goes  on  with  a  quia  videbatur  to  the  commifTary,  that  the 
anfwer  was  infufficient,  and  that  Shaw  had  confeffed  himfelf 
guilty  of  feveral  omifFions  arid^xtorfions  in  the  excrcife  of  his 
office ;  therefore  upon  complaint  thereof  to  the  ^rchbifhop,  he 
21  May  1728,  by  his  commiffion  iinder  his  archicpifcopal  feal 
direfted  to  the  commiflary^  and  reciting  that  Shaw  had  been 
guilty  in  die  manner  before  mentioned,  he  therefore  impowers 
*  the  commiflary  to  fufpend  him  arid  aflumc  another  notary  pub- 
lick.  That  by  virtue  hereof  he,  24  May  1728,  fufpended  Shaw 
for  five  years,  and  aflTumed  Jtfe^h  Letch  a  notary  publick,  who 
before  the  conftitutirig  Dryden  to  be  deputy  took  upon  him,  and 
lias  ever  fince  exercifed'the  office/  Th<it  S^^w  appealed,  and  in 
that  appeal  alleged,'  that  23  May  1728,  he  rcfigned  the  office, 
lind  that  Dr.  Sharpe  had  appointed  William  Smith  to  be  deputy. 
That  delegates  wete  apt)6inted,  who  23  OBober  1728,  ifliied  an 
inhibition  to  the  commijfTary,  that  pending  the  appeal  he  fhoufd 
Ao  nothing  to  the  prejudice  of  the  appellant.  That  the  appeal 
remains  undetermined,"  and  for  ihefc  reafons  he  cannot  admit 
Dryden  to  be  the  deputy  of  Dr.  Sharpe, 

Strange  argued  that  the  return  was  ill,  and  there  ought  to  be 
a  peremptory  mandamus. 

I  mud  obfcrve  in  general,  that  there  is  no  incapacity  retunied 

in  Dryden  J  no  want  of  any  regular  appbirltment  or  deputation  ; 

.    bnthe  contrary  it  appears  that  Dr.  Sharpe  had  a  power  to  make 

a  deputy,  and  that  he  has  executed  it  with  regard  to  Mr.  Dryden, 

As  therefore  Dryden  lizs  prima  facie  ^  regular  title  to  the  office, 

the  commiflary  who  is  to  admit  him  ought  not  to  refufe  to  do 

his  duty;  cfpecially  cbnfidering  that  the  admiffion  give6  no  right, 

but  only  a  legal  poflcfljori,  to  enable  him  to  afl'ert  his  right,  if 

Ante  t\%,  ^'C  has  any.     And  upon  this  foundation  it  is,  ih^tnonj'uit  ehElus 

3fi4i/ria66.      had  been  held  no  good  return  to  a  mandamus  to  fwe^r  in  a 

,•••*  ..,.•.•-•...,>..  church- 
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ehurdiwarden  [Micb.  1 1  Gto.  Rex  v.  Wlnft)  {o)  becaofe  it  it  di-  («)2Ld.]Uym. 
ve£led  only  to  a  minifterial  officer,  who  is  to  do  faU  duty,  aod  J^^^  ^,. 
no  tncojnvenience  can  follow  ;  for  if  the  party  ha«  a  right,  he  s.  c. 
ought  to  be  admitted,  if  he  has  not,  the  admiffion  will  Ao  him  BanMrd.K:.B* 
so  good.     This  effe£^  of  a  mandamus  to  admit,  was  laid  down  in  ^/'a       ^ 
the  cafe  of  the  King  againft  the  Dean  and  Chapter  of  Duhfin^  ^  ^^  ^ 
Hil.  7  Gro.  which  was  a  mandamus  to  admit  one  Dougati  to  his      ^  ^ 
feat  m  the  choir  and  his  voice  in  the  chapter.     Where\^  t  fh^B 
officer  is  but  minifterial,  he  is  to  execute  his  part,  let  the  09^- 
quence  be  what  it  will.     Mich,  1 1  Geo.  Rex  v.  Simeon.     That  j|j^  f^ 
was  a  mandamus  to  the  archdeacon  of  Colchejler^  to  fwear  Rodney 
Fane  into  the  office  of  churchwarden.  The  archdeacon  retumccf, 
that  before  the  coming  of  the  writ  he  received  an  inhibition  from 
the  bifhopi  but  the  court  held  that  was  no  excufe,  and  that  a 
niinifierial  officer  is  to  do  his  duty,  whether  the  z(k  would  be  of 
any  validity  or  not.     In  the  cafe  of  Taylor  v*  Raymond^  Mieb. 
4  Geo*  to  a  mandamus  to  fwear  in  a  churchwarden,  it  was  re- 
turned, that  before  the  coming  of  the  writ  he  had  fworn  in  an^ 
other  \  and  held  an  ill  return^  for  be  the  right  which  way  it  will, 
the  pfficer  is  to  do  his  duty.     Thefe  cafes  are  both  in  point:  in 
one  tliere  was  an  inhibition  (as  there  is  in  this  cafe)  and  in  the 
other  there  was  another  officer,  as  they  pretend  there  is  herCi 
%n%*  Jofeph  Leech* 

But  wh;at  is  that  inhibition  ?  it  is  to  do  nothing  that  may  pre* 
judice  the  appeal.  Can  this  hurt  &hanv  ^  no :  if  he  is  reiicved 
on  the  appeal,  he  will  be  reftored,  though  another  is  admitted, 
\i  he  is  not  idleved,  it  muft  be  for  want  of  a  rt£ht,  and  he  will 
not  be  capable  of  fuifering  any  prejudice  by  the  other's  admiffioft. 
But  what  takes  off*  all  pretence  of  the  inhibition's  being  material 
in  this  cafe  is,  that  it  appears  by  Shavf*s  own  (hewing,  that  he 
had  the  day  before  his  fufpenfion  furrendered  his  deputation  \ 
and  that  accounts  for  the  lait  part  of  the  return,  that  the  appeal 
is  undetermined,  it  not  being  of  any  confequence  to  Sbavf  to 
profecute  it  any  further.  Befides,  this  would  l^  to  deprive  Dr, 
^harpe  of  the  benefit  of  this  plHce  as  long  as  &havf  (hall  think  fit 
to  fleep  upon  the  appeal  j  Dr»  Sharfe  havipg  no  power  tp  expert 
(lite  the  4eterminatipny 

A  deputy  is  but  at  will,  and  this  is  to  deprive  Dr.  Sharpe  of 
bis  will  for  five  years,  whiph  fufpenfion  I  take  to  be  illegal,  for 
the  words  §r  more  which  are  added  in  the  canon,  inuft  have  a 
I eafonaUe  conftru£iion,  and  can  never  be  extended  to  five  year^, 
Shaw  is  intirely  divefted  of  the  office,  which  anfweis  fhe  pur- 
pofe  of  reformation  better  than  a  bare  fufpenfion.  As  there- 
fore the  office  is  vacant,  there  can  be  no  reafon  why  the  coi^^ 
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miffary  Ihould  rcfufe  to  fill  it  up,  and  a  peremptory  mqndaniUf 
'     ought  to  go,, 

i.  Raym.  1405.1  Filtner  contra.  The  cafes  of  churchwardens  have  been  denied; 
S  Moii.  380.  and  it  has  been  fince  determined  in  The  King  v.  Hariooody  that 
\f^ll\  cl  '  nonfuit  eh  Bus  is  a  good  return  (i) :  and  Pafck.  1 1  Geo,  Rex  v. 
12  Mod  7,' 3.  PcfidiTi  it  was  held  a  good  return,  that  the  party  praying  the 
Ante  625.  mafiimus  had  had  judgment  of  otdjler  againft  him  in  an  informa- 

L   ^9^  J        t\m  in  the  nature  of  a  quo  Warranto.     The  principal  ought  to 

fuffer  in  fomc  degree  for  the  faults  of  his  deputy,  nor  ought  the  . 

principal  to  defeat  the  punifliment  of  his  deputy  by  accepting  a 

iurrender  of  the  deputation. 

Sed  per  curiam^  Surely  it  is  attempting  too  much,  to  fapport 
this  as  a  good  return :  the  c:{^t(X  of  a  mandamus  as  laid  down  is 

•  certainly  fo;  that  it  gives  no  right.     The  canon  only  intended, 

•  that  the  biOiop  (hould  fufpcnd,  where  the  principal  would  not 
revoke  5  but  an  a£lual  revocation  is  better  than  a  fufpenfion.    It 

•  would  be  carrying  the  power  of  inhibitions  a  great  way,  if  we 
fhould  allow  it  the  force  contended  for  by  tlie  return :  we  arc 
therefore  all  of  opinion  the  return  is  ill, 

.  . .  i 

Then  FUmer  took  exceptions  to  the  writ,    •  i .  That  a  manda^ 
tnus  would  not  lie  for  a  deputy.     2.  Nor  for  a  fpiritual  office  a» 
this  k(  and  3.  It  is  not  averred  in  the  writ,  that  Dr.  Ward^  to 
'  whom  it  is  dire£ted,  is  the  perfon  bound  to  admit  and  fwear. 

1.  As  to  the  firft  objeftion  he  cited  6  Mod.  18.  where  Holt 
C.  J.  lays  it  down,  that  a  mandamus  will  not  lie  for  a  deputy. 

2.  As  to  the  fecond  he  cited  3  Mod*  322.  Carth,  169.  3  Lev. 
309.  Sbmv,  217.  that  a  mandamus  will  not  lie  for  a  pro£lor, 
who  belongs  as  much  to  the  ecclefiaflical  court  as  the  regider. 

3.  It  is  the  conftant  form  to  allege,  that  the  party  to  whom 
the  writ  is  dirc6^cd,  is  the  pei  fon  to  whom  it  appertains  to  fwear 
and  admit,     ?V^/w.  E(tt.  452. 

Strange  centra.  To  tlie  firfl  objeflion,  this  is  not  a  vtandamuf 
for  the  deputy,  but  for  the  principal  to  be  admitted  to  have  a  de- 
puty r  the  refufal  of  Dryden  is  laid  to  be  ad  grave  damnum  of  Dr. 
Sharpe^  ficut  ex  querela  fua  accep'imus^  and  therefore  to  do  him 
(Dr.  Sharpe)  right  in  the  prcmiflcs,  is  the  writ  awarded.     It  ap- 


(0     Reglna    v.    T^-u;itfy^    'Salk.      1 379.      Rex   V.    Do^or  Harris,  3 
433.      Rix  V    R'ce,   1    /.</.   Raym,     Bun,  1420.      Rex  w.  Penrice^  fOjK 

liajr.i,  I  cod.     Rex  V.    I'/bje^  ib, 

pears 
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pcaxs  Dr.  S/.jrpe  ha",  a  freehold  in  the  ofEce,  fo  though  his  de- 
put  '^  ;)ut  at  uiil,  /?e  has  it  for  life,  i  Fent.  no.  a  mandamus 
w:  .'f  \'it<?<i  to  retlore  -<^.  to  the  office  of  deputy  fteward  of  the 
coui  01  lie  council  of  Marches.  And  it  was  held  to  lie  for 
a  :  •  ^  i  ':  deputy,  becaul'e  the  principal  has  no  other  way  to 
gCt  ;.ii:i  ...iinictcd.  And'in  the  report  of  the  fame  cafe  in  i  Lev* 
306.  it  Is  faid  per  curinmy  Though  a  mandamus  does  not  lie  for  a 
deputy,  yer  it  lies  for  hini  who  deputes  him,  to  have  him  admit- 
ted or  rcftorcd ;  for  othcrwife  he  may  be  deprived  of  his  power 
to  make  a  deputy. 

1.  As  to  the  nature  of  the  ofEcc,     Its  being  an  office  fubjeft     [  897  } 
to  the  ecclefiaftical  court  is  no  obje&ion.     Tnn\  3  Geo.  i.  Rex  Ante  58. 
V.  BalUvos  de  Morpeth.     A  mandamus  to  admit  an  under  fchool- 
mafter;  and  yet  fchool-maflers  arc  within  77  and  79  canons  of 
1^03.  as  well  as  regiflers.  So  in  the  cafe  of  Mr.  FoUes  lately,  for 
the  office  of  apparitor  general  of  the  Archbifhop  of  Canterbury. 
It  has  been  often  granted  for  a  fcxton  and  parifli  clerk,    i  Vent\ 
143,     HiL  4  Geo.  Davis*s  cafe   for  a  parifh  clerk.     And  the  Ante  115. 
fame    term  Rex  v.  Parcchian'  de  Thame  for  a   fexton,    Trin.  Ante  557, 
9  Geo.  to  reftore  Dr.  Bentley  to  the  degrees  of  batchelor  of  arts  '^"^f  '59* 
and  do£tor  of  divinity.     And  Dr.  Sherlockh  cafe,  to  admit  him  a  Ncwdt  ^poft 
prebend  of  Norwich^  Trin.  4  Geo.  And  Dougati\%  cafe  before  cited.  983. 

No  afTize  will  lie  for  this. office;  fo  if  the  party  has  not  this 
remedy,  he  has  none.  The  reafon  why  it  was  rcfufcd  to  a 
proclor  was,  becaufe  it  did  not  appear  what  intcrcfl  he  had,  but 
here  appears  a  freehold.  Carth.  1 70.  is  a  mandamus  to  admit 
a  regiflcr  of  an  archdeacon  of  Sarum.  And  Trem.  536.  for  the 
like  at  Exon. 

3.  If  Dr.  Jf^ard  was  not  the  perfon  to  whom  the  executing  vide  Rex  r., 
this  writ  belongs,  he  fhould  have  returned  fo,  {Trem.  453.)  but  wijan,  a  Burr, 
inftcad  of  that  he  is  making  an  excufe  ;  bcfid^,  it  is  laid  that  fhe*pcriloFhim 
minus  rile  he  refufcs,  which  is  an  averment   that  in  juftice  he  wno  fues  out  the 
ou^ht  to  do  it.      And  as  to   precedents,  they  are  both  ways.  ^"' ^<>  ^"/^  '^ 

.  o  -._*,--'.  'to  the  perlon 

Tremayne  450.  461.  465.  483.  and  fcveral  precedents  were  pro-  proper  to  execute 

duced  from  the  rolls.     Mich.  2  Ann.  rot.  61.     Trin.  3  Ann,  rot-  it- 

35.      Hill.  22  Car.  2.  rot.  2 18. 

Et  per  curiam^  We  all  think  this  writ  is  good,  notwithftand- 
ing  the  exceptions  that  have  been  taken,  and  therefore  a  pe- 
remptory mandamus  mud  go  (2).  ^ 

(2)    The  court  here   permitted  v.  Mayor  ofTofk^  5  Tnm  R^p,  74. 

the  party,  after  making  a  return,  the  court  hetJ,  that  the  paity  by 

to  object   to   the  writ.      Et  'v/de  making   a  return  had  precluded 

Rcxv.CoUfgeof  Phy/icians,  I  Burr,  hiinklf   fro.ii    objeding     to     the 

27;0.  v^hen  the  writ  wasquafhcd  writ;     and   fee  the  cafes    contra 

after  a  reiarn  made.     But  in  Rex  cited  ib,  in  ihe  note. 


t9t 
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flobert  Lord  Raymond,  JUrd  Chief  Jujlke^ 

Sir  Francis  Page,  Knt.  1 

Sir  Edmund  jProbyn,  Knf.  y^uftices. 

William  JLee,  EJ<ji  J 

Sir  Philip  Yorkc,  Knt.  Attorney  Generalfi 
jCharl^  Talbot,  Efq.  Solicitor  Qtncrd. 


^arman  verf^  Delanj. 

Wb^tatibel,    »TN  ail  aSion  uppi)  the  cafe  for  a  libel,  the  plaintiff  declared. 

•aionabie.  j[  that  hc  was  gunfoiith  to  his  Royal  Highncfs  the  Prince  of 

I  BwIi^b!  R?'*  TTfl/^x,  and  that  it  having  been  inferted  in  the  Craftfman^  that 

st9.4i8's/c.  he  had  had  the  honopr  to  prefent  him  a  gun  of  two  feet  fix  in* 

tiSTr A*'*  \    ^^^  '^"Si  vhich  would  Ihoot  as  far  as  one  of  a  foot  longer,  and 

^%^       ^         ^*^'i  kiflcd  the  Prince's  hand  oji  being  appointed  his  gunfmith  ; 

the  defendant,  intending  to  fcandalize  him  ip  his  trade,  pub* 

li(hed  an  advertifement  in  ihefe  words,  "  Whereas  there  was  an 

•^  account  in  the  Craftman  of  John  Harman  gunfmith  making 

•^  guns  of  two  feet  fix  inches  to  exceed  any  made  by  others  of  a 

*<  foot  longer,  (with  whom  it  is  fuppofe^  he  is  in  fee)  thi$  is  to 

<<  advife  all  gefitlemen  to  be  cautious,  the  faid  gunfmith  not 

•*  daring  to  engage  with  any  artift  in  town,  nor  ever  did  make 

**  fuch  an  experiment^  (except  out  of  a  leather  gun)  as  any  gen- 

?•  tleman  may  be  fatisfied  of  at  the  Crofs  Guns  in  LongacreJ^ 

After  Not  guilty  pleaded,  there  was  a  ycrdidl  for  the  plaintiff 

^d  50/.  damages. 
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It  was  moved  in  arrcft  of  judgment,  that  this  Is  noiib^I,  an^ 
that  if  one  tradefman  will  pretend  to  be  a  igreater  artift  than 
others,  it  is  lawful  for  them  to  fiipport  their  pwn  credit  in'  the 
fame  way. 

Et  per  curiafrij  That  Is  certainly  {o^  and  If  the  defendant  .ha^ 
gone  no  farther  lie  would  not  h^ve  i>een  chargeable  j  they  mighf, 
advertife  that  they  make  as  good  as  he,  but  they  ought  not  xq 
Tay  he  is  no  artift,  which  they  plainly  do  by  faying  he  dares  not 
engage  with  any  artift,  and  by  advifing  gentlemen  to  be  cautious 
of  him :  the  law  has  always  been  very  tender  of  the  reputation 
of  tradefmen,  and  therefore  words  fpokcn  of  them  in  the  way  of 
their  trade  will  bear  an  a£lion,  that  will  not  be  adionable  in  th^ 
cafe  of  another  pcrfon:  and  if  bare  words  are  fo,  it  will  be 
ftronger  in  the  cafe  of  a  libel  in  a  publick  news-paper,  which  is 
to  diffufive.  I  Mod.  19.  i  Roll.  Abr.  6^.  pi.  70.  Cro.  EL 
343.  1  Roll.  Abr.  62.  pi.  28.  Hitley  71:  iro%unL  151'. 
2  Mod.  118.  5  Co.  125.  Hard.  470.  l  Ktrb.  293.  I  Roll. 
Abr.  37.  pi.  15.  Skinner  123.  Hob.  ^25.  Mo*  627,  2  And. 
40.     Hutt.  125. 

The  plaintiff  had  judgment,  the  court  being  of  opinioni  that 
It  tended  to  difcredit  him  in  his  bufinefs, 

Mcdlicot's  Cafe,     In  Cane. 

A    Commxflion  of  bankruptcy  ^as  fuperfcded,  bccaufe  granted  Afllgnef  of  a 
Xjl  "P^"  ^'c  P^^^^*o"  ofanafligncc  of  a  bond }  who  though  iwnd  cannoc  pe- 
^e  is  an  equitable,  yet  is  no  legal  creditor  { i  )•  m^ffio^oSl 

'  '      .  niplcy. 

'  '  •**"    '"""""  '• Caf,  temp.  Xh» 

C.  ^c.  6,  •     • 
il)  Ex  parte  HylUard^  I  Aik.  1^7.     2  Fe%.  407.     Ex  parte  iff, 

I  p.  ff'^Ms.jiz: 

Seymour,  Bart.  <jux  tanfi  verf.  Day, 

THE  a£lion  was  for  the  penalty  in  killing  a  hare,  riot  being  ^^  new  trial  U 
qualified.     And  the  jury  found  for  the  defendant,  con-  ifuitsmifut 
trary  to  the  dire<flion  of  the  Judge*.     But  the  court  refufcd  a  verdiafr*^^. 
new  trial,  faying  it  had  never  been  carried  fa  far  as  a  penal 
adion  (i).  .  ,     .         . 


(i)  F'ide  Matt //on   qui  tam  v.  cither   through    the   miflake  or 

Allan/on t  po/i.    1 258.     But  note,  mif-direAiola  of  the  Judge.    H^iL 

they    will   grant    one   where   the  /(m  v.  Ra/lalL  4  *Term  Rep.  758. 

whole  merits  of  the    cafe    have  nde  the  cafes  there  cited,  and  5 

not   been  laid  before   the  jury,  Com,  pig.  fleadgr^  {J^^l^)  loz* 
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Moore  vaf.  Goodright, 

^msjiing^for^cr-  T  J  p  Q  N  a  writ  of  error  coram  vobis,  it  was  affigned  for  cr- 
the  pbintiff  in  V-*/  ^^''>  ^^'  ^^^  plaintilT  in  the  ejje6lmeiu  i.icd  before  the.  day 
*}camentisa  d  Htfi piiiis.  And  it  being  in  ejcclment,  the  couit  let  it  afidc, 
con;eAip:^i).      ^j^^  ordered  the  attorney  to  flicw  caufe,  v.  !iy  there  fliould  not 

be  an  attachment  again  ft  hi«i  \  for  they  faid  it  was  to  defeat  the 
r  9^^  1     PJ^CKieedings  inflituted  by  the  court  to  try  the  right;  and  every 

body  knows  that  the  plaintiff  is  but  nominal,  or  if  a  real  perfon^ 

yet  his  rcleafe  is  a  contempt. 


(1)  JlJti  RlX  v.  BiirrUge^  ante  595. 


Goodtitic  verf.  Holdfaft* 

Pni^ice.  A   PTER  judgment  againft  the  cafual  eje<3:or,  and  before 

j^od^^s'        •'^   any  writ  of  poffcffion  executed,  the  court  made  a  rule  to 

ftay  proceedings  on  payment  of  all  rent  due  and  cofts :  it  not 
-  being  pretended  that  the  ejectment  was  brought  on  any  other 

title,  than  a  re-entry  for  non-payment  of  rent. 

Dommus  Rex  verf*  CatheralT. 

3&4W.  &M.  'TpHE  defendant  was  convicted  on  the  Jir-?'^/;^^(7w  turnpHtc 
S*&**w  acl  for  refufing  to  account  and  pny  over  the  money  by 

4^  j^^  '  ^*  him  received  as  Qolledor.  And  being  eommitted,  and  a  habeas 
tn  con  virions  corpus  brought,  the  defendant  was  difcharged,  and  the  con- 
for  non-payment  virion  quaihed :  becaufe  no  particular  fum  was  fpecified,  or  the 

of  nwnc)  ihe  .  1  '  T  ,         1  •       i      r 

fum  mull  be  times  when  the  money  was  charged  to  be  reccivi  d,  fo  as  to  ena- 
menriont-a.  ble  him  to  defend  himfelf  on  a  fecciid  charge.  And  though 
iBJriuB.R.  the  counfLl  for  the  truftccs  would  have  had  the  commitment 
417  442.  S. C.  {land  good  as  to  the  not  accounting-,  yet  the  court  faid  it  was 
^1^  ^R*^  ^'^^*  ^"^  intire  nonfeazance  charged  both  in  the  conviction  and  com- 
500.'  ^^^  niitmenr,  and  they  would  not  fever  them  (i).  The  defendant 
was  difcharged,  and  the  conviction  quaflicd  (2). 

(1)  Vide  Rex  v.  Hale^  Ccnv/.  counfel    for   the   truftees  applied 
728.          "  for  leave  to  amend  the  conv'.dtion^ 

(2)  Fiorii  the  other  reports  of  but  being  filed,  it  wai  rdulcd. 
tkis  cale   it    appears,    that    the 
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Dominus    Rex    verf.    Inhabitantes    dc    Ilamworth    in    com* 

Staff'. 

UPON  motion  to  quafh  a  certiorari  to  remove  an  uidi£l:-  Certiorari miyWt 
ment  a^ainll  the  defendants  at  fellions,  for  not  repairing  l^^l^^^^^ 
2L  brtd^e,  it  was  infifted,  that  by  i  j^nn.  c.  i8.  the  certiorari  is  arc  charged  to 
taketi  away.      To  wiiich  it  was  anfwered,  and  refolvcd  by  the  '^|^  *  *>"^gei 
court,  that  this  acl  extended  only  to  bridges  where  the  county  is  4,5.  no!^!^, 
charged  to  repair  5  and  that  where  a  private  pcrfon  or  pariih  is  1  Bam.B.IU 
charged,  and  the  riglit  will  come  in  qucilion,  the  aA  5  ^  6  ^5«  S.  C 
W.  t^  M.  r.  1 1 .  had  allowed  the  granting  a  certiorari*     And 
therefore  they  refufed  to  ^ualh  ( i). 


(i)  And  according  to  1  S-.J,  being  laid  by  way  of  recital,  and 
Ca,  415.  the  indiwlini*nt  was  A-  not  pofitively.  f^Uc  z  tluivk,  P»C» 
lerivar«is    quaHicd,     the     Ciur^e     zy  fcH,  to.  p.  yii, 

Dominus  Rex  verf.  S  tough  ton. 

INDICT  MENT  agaii  ft  defenda;?t  for  a  nufance,  charging     r  g^j  ^ 
that  hc/t'pem  leuavit  vel  levari  caufavit.     And  on  demurrer  Ltt/avU  vd  ttm 
judgment  wab  given  for  th'i  defendant,  on  account  of  the  inccr-  y^*  cauJavUt 
tainty  cf  ihc  charge.     Hde  Rex  v.  Stocker  in  Salk.  342.  371.  aSe(r.Ca.p.^c, 
and  5  Mod,  137-  (0*  No.  3©. 

I  Barn.  B.  &• 
347-4»S» 

(l)  Rcx  V.  Flint,  B.  R.  Ca/,  ch.  25. /-i^.  58. />.  321.  4  C$m. 
4tmp.  Hard,  370.      z  Ha^k.  P,  C,     Dig,  hidi^mtnt^  (G.  3.)  394. 


Dominus  Rex  verf.  Morris. 

AFTER  convidion  on  an  indiftment  the  judgment  was  The  jury  muft 
arreftod,  becaufe  the  \'4oxA%  adtutic  et  ibidem  were  left  out  appear  u>  be 
as  to  the  fwcaring  01  the  jury,     i  Mod*  26.    I  Fen t.  60.    2  Keb,  ^'^''^  ***  ^^^ 
S^3*  OlO*  Fiug.  i66. 

I  Barn.  B.  R. 
44S.  S.  C. 

Cooke  qui  tarn  verf,  Champnicys. 

IN  an  action  fjr  the  cfcape  of  Sarah  Chatford^  who  was  taken  Aftion  npcin  tht 
nion  AW  outlav\ny  on  inepie  pruccfi ;   Gappcr  moved  in  arreft  e?cVe*oVaD'outt 
ot  jud^al;:nt,  th.it  rhe  Aiwrx  would  not  he,  for  the  plaintiff  is  Um 
atxiie  cad  01  ius  fuit,  a.id  the  King  only  Uas  an  ijatcreft  iox  the  ^'ifs*  -^5- 

3  ,  for-4„.5.Q. 
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iprfeiturCj  and  the  body  is  kept  for  the  contempt;  and  cited  Cm 
£/.  706.     13  H.  4.  i.     Salt.  80. 

Draper  contra.  The  cafe  in  Cro.  t%  of  debt  on  the  ftatute  of 
R.  2.  But  it  was  never  doubted  but  cafe  would  lie.  Cro.  EU 
Yelv.  Its  652*  Cro.  Jac.  360.  It  will  lie  for  the  efcap'e  of  one  taken  on 
zn  excommunicato  tapiendo*  Lutw.  122.  2  Buffi.  226.  I  Roll . 
Rep.  47*  Mo.  834.  So  for  the  efcape  of  one  comibitted  by 
^ommiffioners  of  bankruptcy. 

Etpet^  curiam^  He  niay  never  be  taken  again,  and  the  confine- 
ment would  have  enforced  his  appearing  to  the  aftion^  to  reverfe 
the  outlawry :  fo  the  plaintiff  has  an  inteteft  and.  a  damage,  and 
muft  have  judgments 

Dominus  Rex  verf.  japhet  Croote. 

Indiamentof  T^  HE  defendant  was  conviQcd  on  the  ftatute  5  Eltz.  c.  14. 
forgery  on  5  EL  X  for  forging  a  leafe  and  releafe.  And  the  indidment  fets 
biin^felfcd  of  ^^^^^  ^^^  Garbut  et  uxor  v^ere  feifed  in  fee  of  certain  mefluages, 
Jatvick,  the  de«  lands  and  tenements  called  Ja^ick  in  the  parifli  of  Clackton  in 
fendant  forged  a  EJfex^  and  that  the  defendant  intending  to  moleft  them  and  their 
^^wlT^kf  for  intereft  in  the  premiffes,  forged  a  leafe  and  releafe  as  from  Garbut 
a  forgery  with  it  ux\  whereby  they  are  fiippofed  for  a  valuable  confideration  to 
{"''•AkTtwT  ^^"^^y  *^  ^^  "  *^^  ^^^^  P^***^  called  Javjick  Partj  in  the  pariih 
Fitzg*  57*  *6i-  **  of  Clackton  in  Ejfex^  containing  eight  miles  in  circumference^ 
m^re  full.  <<  with  all  the  deer,  woods^  l^e.  thereto  belonging.** 
X  Bam.  B.  R. 

s.  c.     '      '       •After  verdift  pro  rege,  it  was  moved  in  arrcft  of  judgment. 

Vide  I  Hawlc    that  the  premiffes  fuppofed  to  be  conveyed  were  fo  materially 

ua.'i^'.lt9.     ^iff^^^"'  ^^^^  ^^^f^  which  were  really  the  eftate  of  Gar  tut  et 

ftBac.Abr.571.  f/^9  which  was  houfesy  lands,  and  tenements ;  that  it  was  im- 

[  *902  J    pollible  this  conveyance  ever  could  moleft  or  difturb  them :  if  it 

was  a  true  deed,  it  could  not  pafs  tlieir  lands  at  law  for  want  of 

a  proper  defcription ;  and  though  where  lands  are  improperly 

defcribed,  a  court  of  equity  will  oblige  the  vendor  to  convey 

them  by  proper  words ;  yet  that  is  only  where  there  is  a  previous 

contradi  for  a  fale,  and  they  do  it  as  carrying  that  contra£t  into 

execution  ;  whereas  here  is  no  contrad,  and  the  cafe  is  no  more, 

than  if  A.  had  been  feifed  of  Blackacre^  and  B.  had  forged  a 

conveyance  of  Whiteocre^  which  certainly  M'ould  not  be  within 

the  ftatute. 

The  court  for  feveral  terms  inclined  ftrongly  with  the  ob- 
je£lion :  but  this  term  the  Chief  Juftice  declared  that  they  were 
all  of  opinion  to  over-rule  it :  the  words  of  the  aft  are,  "  to  the 

"  intciu 
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^  intent  that  the  ftate  of  freehold  or  inheritance  of  any  perfon 
<<  to  any  lands,  ^c.  or  the  right  or  title  of,  in  and  to  the  fame» 
««  ihatl  or  may  be  molefted,  troubledi  defeated,  recovered  or  * 
<<  charged.''  By  this  it  appears,  that  it  is  not  neceflary,  there 
fhottld  be  a  charge  or  a  poffibility  of  a  charge  i  it  is  fufficient 
that  it  be  done  with  that  intent,  and  the  jury  have  found  that 
it  was  done  with  intent  to  moieft  Garbut  and  his  wife  in  the 
pofleffion  of  their  lands.  Accordingly  judgment  was  given  for 
the  King,  and  the  defendant  had  fentence  to  undergo  the  pu- 
nirhmenc  appointed  by  the  z€t  for  forging  a  deed,  and  the  fame  I 

was  executed  upon  him  at  Charing  Crofs. 


Gardner  vnf^  Merrett.  ^^ 

^HERE  was  a  variance  between  the  writ  of  error  and  5 Ceo.  f.e.i)w 
^     the  record;  and  as  it  flood  in  the  paper,  the  court  ob-  Thccourtmay 
fcrvcd  it,  but  neither  party  would  move  to  amend  it,  for  fear  of  ^^^gf*^^ 
paying  coils :  upon  which  the  court  faid  the  flatute  5  Geo.  i.  i  Banu  B^  ill 
r.  13.  would  warrant  their  amending  it,  which  they  did  with-  ^^'     . 

«Ut    COfU.  UKl^nu'iilf, 

S.C. 

Regula  generalis. 

THE  court  taking  ndllce  of  great  inconveniences  follow-  ko  warrant  of 
ing  from  holding  a  warrant  to  confefs  judgment  by  one  attorney  from  t 
in  cuftody  to  be  good,  if  any  attorney  (though  for  the  oppofite  prifo»»er good Jiut 
party)  was  prefent;  made  a  rule,  that  for  the  future  there  (hould  JJJ,  auorncy*^ 
be  an  attorney  prefent  on  the  behalf  of  the  defendant  ( i  )•  iief  prefeac 


(1)  Similar  rule  in  C  B,  Reg,  the  marihall.  Parhin/on  v.  Caines^ 

14  iJeo,  a.     But  this  rule  extends  3  Term  Rep.  616.     Neither  does 

only  to  cafes  where  the  party  is  it  extend  to  cafes  where  the  de- 

in  cuftody   upon   mefne  proccft.  fcrjdant  i«  himfcif  a  pradliiing  at- 

PFatkint  v.  HarJfwy^   poji,     1 245.  torney.      U^nttonv:  Stantun^Bafnes 

Fell  V.  Rjiey,  C^rivp.  281.     Bitch  37.  or   where  being   acquainted 

V.   Sharland,    1    Term    Rep.   715.  with  the  rule,  the  defendant  means 

and  at  the  fuit  of  the  party  for  to  convert  it  into  an  inllrument  of 

whom    the    warrant    to    confefs  fraud.      Gillman   v.    tiill^    Or.vp. 

judgment    is    given.       Finn    v.  141.    But  within  thefe  exceptions 

Hutchtnfom^     2     Ld.   Raym,  797.  it  mull  be  complied  with  in  all 

JHzlccmbe  y,  PTade^   '^  Burr,   1792.  cafci.      tVoodlm    v.   College,    j^nn. 

In  Giilman  v.   H:ll,   Qrjup.    142.  177.  even  though  the  warrant  be 

Charitmi  v,  F-etcher^  4  Term  Rep.  executed  out  of  England,     FttZ" 

233.      And   it   dors    not    include  gtrJdv,  P /unlet,  po/i.  12 ^j.     BuC 

ihccafc  of  prifoarrs  Id  tuil^u/  of  even  in  cafes  Dot  ibri6lly  wiihia 

2  ike 


foiti 
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the  rale,  if  the  defendant]  hat 
been  opprefled  or  impofed  upon, 
in  conlequence  of  fuch  a  warrant 
figned  without  the  prefence  of  an 
attorney  adling  for  him.  Both 
courts  will  relieve  him  from. the 


judgment.  ^Rvfle  v.  Httchacocht  2 
Black,  Rep,  1097.  in  G.  B. 
JVar raker  v.  Gajcoym,  ii»  1^9/. 
Parkin/on  v.  Caines,  3  Ttrm  Re/), 
6i6.  in  B.R. 


[  903  ] 

Award  that  A. 
ihtll  execute  a 
covenant  to  in- 
demnify B»  is 
good. 

Fitxg.  53.  but 
not  S.  P.    lb. 
167.  279.  S.  P. 
I  Barn.  B.  R. 
S4,  151.  but 
not  S.  P.    lb. 
387.457.463. 
S.C.  S.P. 


I 


Philips  ver/.  Knightley, 

N  debt  on  an  arbitration  bond.  It  appeared  that  the  award 
was,  that  the  defendant  fhould  execute  a  covenant  to  in- 
demnify the  plaintiff  againft  all  cofts,  damages  and  expences, 
which  (hould  Ijappcn  by  means  of  any  further  proceedings  in  an 
aftion  begun^t  the  inftance  of  the  defendant,  and  at  iffue  in 
C.  5.  wherein  Marjball  qui  tarn  is  plaintiff,  and  the  now  plaintiff 
defendant ;  at  the  bottom  of  which  covenant  the  arbitrators  had 
figned  their  names. 

Page  Juftice  thought  this  a  bad  award,  as  not  putting  a  final 
end  to  the  fuit,  but  only  giving  the  plaintiff  a  new  aftion  of  co- 
venant: befides,  it  was  not  reducing  things  to  any  certainty. 
And  Mich,  ^W.  1,  B,R.  Selby  v.  Rujfily  there  was  an  award, 
that  if  no  further  demand  was  made  out  in  ten  days,  releafes 
ihould  be  given ;  which  was  held  ill  j  atid  Holt  Chief  Juflicc 
faid,  they  could  not  delegate  their  authority  in  any  other  in- 
ftance, but  that  of  ordering  cofts  to  be  taxed  by  a  mafter.  . 
2  Saund*  192.  Salk. /j^.  2  Keb.  351.  i  Sid.  358.  He  faid 
he  fhould  think  it  well  enough,  if  a  bond  had  been  awarded,  be- 
caufe  there  the  penalty  made  all  certain. 

But  the  other  Judges  were  of  opinion,  that  the  award  was 
good,  and  that  it  did  not  lie  in  the  mouth  of  the  defendant  to 
make  this  objeftion.  And  they  faid,  there  was  no  difference 
between  a  bond  and  a  covenant,  for  the  remedy  is  by  a£lion  in 
both  cafes.  And  this  being  a  qui  tam^  in  which  the  poor  had 
an  equal  intereft  with  Marjkaly  it  was  not  in  the  power  of  the 
arbitrators  to  order  it  to  ceafe.  They  cited  Cro.  Jac.  400.  and 
gave  judgment  for  the  plaintiff. 


Between  the  Parifhes  of  Curenden  and  Laland  in  Lancafhire. 

Where  the  duty  T"  TPON  a  fpecial  order  of  fettlement,  it  was  ftated,  that  a 
on  apprentices  is  |^  ^qq^  jjpy  ^^^  bound  out  apprentice  by  indenture,  and  the 
premtit gains^no  mafter  had  20/.  paid  him :  that  he  ferved  three  years;  but  that 

fettlement. 

Fitzg.  167.    a  Scff.  Ca.p.  167.  No.  134*    I  Barn.  B.  R.  379.  400.  466.    2  Bott  by  Conft  483. 

P1.679.S.C.  ^^ 
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^e  mafter  never  paid  the  duty  of  6  J.  in  the  pound  according  to 
8  Ann.  c»  8.  $  39.  which  fays,  that  if  the  duty  be  not  paid,  the 
indenture  ihall  be  roid  to  all  intents  and  purpofes  whatfoever. 

The  cafe  was  referred  to  Fortefcui  Jufticc,  who  went  the  cir- 
cuit. And  he  held  it  a  fettlement,  becaufe  mafter  had  fix 
months  to  pay  the  duty  in,  fo  that  during  thofe  fix  months  a 
fettleinent  was  gained :  and  it  fhould  not  be  in  the  power  of  the  [  904  J 
mafter  to  defeat  it  by  matter  en  poftfaSU*  And  purfuant  to  this 
opinion  the-fcffions  held  it  a  fettlement. 

But  upon  debate  in  B.  R.  the  order  w^s  quaflied  (1)  $  for 
they  faid  it  was  making  the  indenture  good  to  one  purpofey 
when  the  a£l  of  Parhament  had  made  it  void  to  all  intents  and 
purpofes  whatfoever.  And  though  it  was  a  hard  cafe,  they 
could  not  break  through  the  poficive  ^ords  of  the  a£k.  So  the 
order  was  quafhed  (2). 


(1)   In    Rex  V.   hbabitants  of        (2)  Vtde  Rex  ^r.  Holbecb^  Burr, 

ffatland^  vh:^re  a  cafe  had  beoo  S,   C.    198.      Rex    v.    Llanvair 

by  confent,  referred  to  the  Judge  Duffryn  Chwytiy  lb.  2  j6.  S.  P.   Bo^ 

of  affite  fcr  his  opinion,    B,  R,  where  the  confideration  money  it 

held  thrat  it  ought  to  be  confider-  under  20/.  the  indenture  is  not 

ed  as  final,  ana  refufed  co  enter  void  for  want  of  this  ftamp.    Bax^ 

into  a  difcaflioii  of  the  queflion,  ter  "v.  Fatdam^  1  IVilJ.  129.     lUx 

and  difcharged  the  rule  for  quafh-  v.  Tf^mmb^  Burr.  S,  C.  37<^. 

iag  the  order  of  feflions.     Burrm  ^ 

s.  a  796. 

Dominux  ilex  verf.  Domipam  Lawtef. 

SHE  moved  iq  aireft  of  judgment  after  cpnviclioiv  on  an  in-  ^rMMioanio- 
formation  for  attempting  to  perfua^e  a  witnefs  not  to  ap-  ^jl^"**"^  "  * 
pear  and  giVe  evidence  againft  Japhet  Crooh  for  forgery.     And  Fictg!  «».  163. 
the  exception  taken  was^  tliat  it  was  not  pofitively  averred,  tliat  >  Barn.  B.  R. 
Crooke  was  indiftcdj    it  was  only  laid,    that  (be,   fciens  ^^^  itVllt^^^* 
Crooke  had  been  indi£led,  and  was  to  be  tried,  did  fo  and  fo :  s.  C.  '  * 
whereas  in  all  criminal  cafes  the  fa£b  muft  be  pofitively  alleged, 
and  not  by  iitference.     5  Co.  1  '^c^     6  Mod,  30.     4  Co.  44.  b.  ^ 
%  Cro.    19.     4   C?.   18.     Hardr.   2.     a   fiutj.  292.      }   Roll. 

Rff.  70, 

But  the  court  upon  cpnfideration  held  it  was  well  enough: 
and  that  there  is  no  real  difference  between  indictments  anq 
aAions,  where. ^^iV  of  the  action  muft  be  pofitively  averred* 
Vans  plagam  niortalem  \  iuarruntizan4o  vendidif  \  receiving  ftoleti     « 

Vol.  II.  S  good# 
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goods  knowing  them  to  be  ftolcn  5  arc  all  as  loofc.  So  is  the 
,  cafe  of  keeping  a  dog  knowing  him  to  be  accuftomcd  to  bite 
Ihecp.  And  there  is  no  inconvenience  j  bccaufe  if  there  was  no 
fuch  indiftment  proved  at  the  trial,  the  <lcfendant  muft  have 
been  acquitted.  Vide  i  Sid.  183.  337.  2  Sid.  127.  SaIk.6B6. 
2  Lev.  208.  5  Co.  120.  2  Roll.  Abr,  S2.  pi.  4.  9.  I2,  Dy. 
69.  a.  Appendix  at  the  end  of  the  State  Trials  ro.  where  it  is 
laid  that  the  dckndznt /atis  fciens  Sir  Tlonas  Armftrong  to  have 
confpired  the  death  of  the  King,  and  to  have  fled  for  the  fame, 
the  defendant  neverthelefs  traiteroufly  remitted  money  to  him 
for  his  fupport  (i).  Judicium  pro  Rege^  and  the  defendant  was 
fined  three  hundred  marks^  and  to  fuffer  one  month's  impri- 
fonment. 


(l)    Vide    Rex   v.  Loggetty    ante  75.       2    Hawk.   P.   C.   cb.   25. 
fed.  6-^.  327. 

r  ftQ^  1  Man  verf.  Man,  coram  Magiftro  Rotulor'. 

Bcquefts to  wife  nAMPSON  Man  made  his  will,  aild  gave  the  ufe  of  hit 
for  h*r  life,  if  O  pcrfonal  eftate  to  the  defendant  his  wife  for  her  life^  if  Ibc 
dnue  t* widow"'  ^^  '^^g  continue  his  widow,  and  after  her  death  to  A^  £•  C.  and 
tnd  after  her  /)•  his  brothers  and  lifters,  (hare  and  (hare  alike.  C«  and  D* 
C  andD^^  ^^^^  *"  ^^^  life-time  bf  the  teftator,  and  he  died  fomc  fliort  time 
and  fliarc  alike,  aftcr,  not  having  revoked  his  will.  A.  and  B.  the  two  furviving 
sad  die  wife  is  legatees  bring  a  bill  againft  the  executrix,  fuggefting  a  wafte 
C*Md*D "dif  hi  "^^^^  ^y  ^^^  ^^  *^  eftate,  iffc.  and  pray  ftie  may  exhibit  an  in- 
teftacor^s  i>fe.  ventory,  and  the  eftate  may  be  fecured,  t^c»  The  defendant  fet 
time.    Their 

legacies  lapfe,  '        '  '    ■  '  " 

ind  ihall  go  to 

ehe  executrix,  (i)That  legacies  thu«  lapfed     devifcd   to   the   wife   is    an   ex- 

%>\A  not  accord-  are  to  be  confidered  as  (b  much    ception  out  of  another  devife  10 

^"'5?***!^"^*  of  the  teftator's  eftate  undifpofed     fomc  other  perfon,    it  (hall  not 

•  t  D.ftnbutions.  ^^  ^^^    ^jj|       p,.^    Bag^eU  v.     bar  her  from  her  right  to  the  fur- 

a  Kely.  11.        Dry^  >  P-  fVms.  700.     Bindan  v.     plus   as   executrix.      Dutckefs  rf 

S.  C.  (2)  Earl  of  Sufilk^  ib.gS.     Ihe  wi.     Beaufort'%  ctfc,   1    Ere.  Par,  Ca. 

W  i /.  the  wife.  Jq^   being  executrix    has   been     305.     Griffiths  v   Rogers,  Prec.  in 

held  a  iruftcc  for  the  next  of  kin     Chojic.  231.     HJkirn  v.  Htfitius^ 

of  an  undifpofed  Turpi  us  in  J^an-     ib.   263.     Jones  v.  Weftcomb,  ib. 

dtds.Bookey,  2  ^/r«.  485.    IVard     316.      In   Newftrad  v-.   JohuJUM, 

V.   Lant,    Preced.  in  Cbane.    184.     2    jitk.  45.     Lmw/ou   V.   Lawfia^ 

Gob/all  V.  Sounden,  2  Eq,  Jb.  444.      7  Bro.  P.  C.  5  n.     Et  vide  Ball 

In  Lady  Granville  v.  Dutcbejfs  of    v.  Smithy  t  Vern.  675, 

BiaufmU    I   P.    fVms.   1 1  J.      In  (2)  Said  -in   Krfynge   to  have 

Farriffgton  r.  Knight ley^  ib,   551.     have  been  affirmed  in  Dom.  PrSc. 

Marrrn  v.  ReboWy    I    Bro.   Chan,     but  not  reported  in  Bro.  P.  C.  - 

Ca*   154.    But  where  the  thing 

out 
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cmt  an  acGOUnt  of  the  cftate  come  to  ber  handSf  and  what  debts 
flic  had  paid ;  but  infifted  that  the  (hares  of  C«  and  D.  the  de« 
ceafed  kgatees^  did  belong  to  her  aa  lapfed  legacies  i  and 

Mr.  Solicitor  General  infifted  much,  that  the  two  (hares  did 
belong  to  the  plaintilis,  the  furviving  legatees,  and  that  by  force 
of  the  ftatute  of  Diftributions  they  as  next  of  tdn  ought  to  have 
the  (hares.  But  Mr.  Mead  for  the  defendant  argued^  that  it 
was  the  intention  of  the  teftator,  his  executrix  (hould  have  them:  * 
fofr  by  the  will  the  legatees  are  tenants  in  common^  and  (hall  not . 
take  the  (hares  as  furvivors. 

Sir  Jofipb  Jelyll,  The  ftatute  of  Diftributions  only  takes  efieft 
when  the  teftator  omits  to  make  a  difpofition  of  an  intereft 
vefted  in  him  (3)1^  as  if  he  dcvifes  part  of  his  eftate,  and  takes 

no 
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(3)  The  di(lin£lion  taken  here 
that  the  executor  is  to  be  con- 
(idered  as  truftee  of  the  furplus 
for  the  next  of  kin  only,  where 
the  tellator  has  omitted  to  difpofe 
of  it  at  tbi  time  of  making  bis 
'win,  feems  (haken  by  Nicbols 
V.  Crifp^  Amb.  769.  Bemtet  v. 
BatibeUry  3  Bro.  Cban,  Ca.  28. 
Where  the  refiduary  legatee  dy- 
ing in  the  life- time  of  the  teila- 
tor,  the  refidne  was  decreed  to 
be  diilributed.  The  reafon  alfo 
upon  which  it  has  been  held  that 
fuch  refidue  fhall  be  difbibuted 
initead  of  going  to  the  execu- 
tor, where  there  is  a  refiduary 
claufe,  but  the  name  of  the  re- 
fiduary legatee  is  omitted,  feems 
to  militate  equally  againft  this 
pofition.  Which  is,  becaufe  it 
(hews  that  the  teftator,  at  the 
time  of  making  his  will,  intended 
that  the  executor  (hould  not  hav: 
the  refidue,  by  reafon  of  his  ap- 
pointment, but  that  he  meant  to 
difpofe  of  it  in  fome  other  man- 
ner, although  he  forgot  to  fpecify 
how.  Fidt!  Wheeler  v.  Sheers ^ 
Mojl.  288.  Lord  North  V.  Pur- 
don,  z  Fe%n  495.     Blfi^f  of  Cl^ne 


V.  Yaungy  2  Ve%.  91.     In  this  lad 
cafe  Lord  Hardwicke  lays  it  down, 
'*  That  as  an  executor  muft  take 
by  the  will,   if  at  the   time   of 
making   it    the    intent    appears 
that  the  executor  (hould  not  take 
the  beneficial  intereft  in  the  fur- 
plus,  no  accident  afterwards  can 
give  it  him."    So  alfo  in  Page  r. ' 
Page^  ante  S20.  and  in  Painter  v. 
SaVJbury^  before  Sir  Jofepb  JefyU^ ' 
cited  2  f^ex.  93.  99.  it  was  held* 
that  part  of  a  re&due  becoming 
undifpofed  of  by  reafon  of  the 
death  of  the  legatees  in  the  tefta- 
tor's  life-time,  it  fhould  be  diftri* 
buted,  and  not  go  to  the  execu- 
tors.    But  there   are  thefe  dif« 
ferences   between    the    two    I  aft 
cafes  and  the  prefent ;    that  in 
Page  V.  Page,  the  executors  were 
therofclves  the  legatees  of  the  re- 
maining fpccifiedlhares  of  the  red- 
due;  and  both  there  and  in  Pia.vi/^r 
V.  Salijhurj  the  dei^ife  to  the  exe- 
cutors was  abfolute,  and  not  of  a 
particular  intereft  as  it  is  here. 
(Hde  Dut chefs  of  Beaufort\  cafe 
ut  fupra^)    and    the  next  of  kin 
were  not  the  legatees  of  the  other 
fpeciiied   (hares   of  the  refidue, 
S2  la 
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p6  notice  of  the  other  part  in  his  will ;  he  dies  intc^flate  i^mmmT 
that  part  not  deTifedi  and*  then  the  hcjct  of  kin  claim  under  the 
jlatutey  and  thej  (hall  have  it:  but  when'  an  intereft  ha»  been 
oocc  difpbfcd  of,  and  the  party  who  would  have  taken  it,  had 
he  furvived  the  teftator,  dying  in  his  life-time,  and  the  teftator 
not  making  any  other  difpofition  of  the  (hare  he  would  have 
bad,  in  cafe  he^  had  funrived  the  teftator,  nor  any  declaration 
Ihewirrg  a  defign  of  altering  his  will ;  it  is  plain  the  teftator,  ak 
he  knew  of  the  ^eath  of  the  legatees,  did  defign  (if  he  knew  any 
tlnng  of  the  law)  that  the  executrix  his  widow  (hould  have  the 
fliares  of  the  deceafed  legatees.  And*  the  furvivors  could  not 
well  take  the  (haries,  b^aufe  the  teftator  had  particularly  ap« 
pointed  that  each  of  his  legatees  Ihoiild  have  a  fpecial  (hare. 
'And  he  decreed,  'the  wife  Ihould  have  the  two  (hares  abfoluteljr 
to  herfclf,  and  the  ufe  and  inteireft  of  the  other  half  for  her  life, 
and  an  account  of  the  teftator's  cftate  to  be  taken.  Jnf^  820. 
and  the  cafes  ^ere  gitcd. 


Ja  Bijbop  $f  CUpie  v,  Tmng,  z 
Vitu  91.  however  ithe  caje  of 
Fage  v;  Page  is  reprefented  as 
being  that  of  a  devife  of  a  re- 
(idae  to  a  wife  for  life,  fi}c  being 
4ijQ  ofypointid  ixecutrix,^  aod  after 
her  dezxh,  to  fix  equally  to  be 
divided.  And  Lord  Hardwkh 
iea(ons  apon  the  cafe  as  if  he 
konfidered  her  2S  being  executrix, 
*$xjL  acquicfcc»  in  the  determi- 


nation, that  the  iixth  part  that 
lapfed  (hould  go  to  the  next  of 
kin,  and  not  to  bevy  becaufe  the 
tedtttor  had  declared  his  intent  by 
his  Will  to  make  a  different  dif- 
pofition of  Che  furplus  of  his  per* 
fonal  bftate,  and  that  it  ihould 
cot  go  to  his  executrix  by  virtae 
of  her  being  fo,  which  opinion 
fe^ms  dircaty  to  contradi^  th^ 
prefent  cafe. 


IVk 
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5  Georgii  2  Regi$.     In  B,  R; 

kobett  Lord  Raymond,  Lo^J  Chief  Jujlice^ 

Sir  Francis  Page,  Knt.  l 

&r  Edmtind  Probyn,  Knt.  lyiffiiccs^ 

WiHiam'  Lee,  E/q; 

3ir  Philip  Yorke,  Knt.  Attorney  Generah 
Ghaf  ks  Talbot,  Efqi  Solicitor  General. 


Meard  virf.  Philips. 

IN  (leSt  for  die  penaltj  of  articles  relating  to  the  buildinjg  of  %%  Oito.cuj6b 
Pidney  bridge.      The  defendant  pleaded  NU  debet.      The  ^SitJ^JiO. 
phintiff  demurred,    and  the   defendant  joined    in   demurrer,  jowed  to  p'twi 
Afterwards  he  moved,  that  he  might  be  at  liberty  to  withdraw  double, 
his  plea  of  Nil  debet ^  and^plead  double,  viz.  that  he  was  not  ap- 
pointed by  the  commrflioners^  and  that  he  did  not  agree  with 
them  to  build  the  bridge.     And  it  appearing  the  plaintiff  had  not 
been  delayed,  the  court  gave  leave  accordingly  (x)« 


(l)   nde  JVMes  V.  fFcod,    %  poft.   1267.       Taylm-  v.   J^dtkill, 

Wilf.  204.  S.  P.  after  ifluc  join-  i   l^it/^zi^     Sfd  vidt  JLav   v. 

ed,    and    notice  of   trial  given.  Law,  paft*  960. 
Fide  alfo  Blackbourne  v.  Mat  bias. 
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Squire  veff.  Archer. 

B.ingmg  nM-  T  N  an  zQ\on  for  dilapidations  the  court  refufcd  to  let  the  de- 
a*^Birn^B***Rl  A  fcndant  bring  money  into  court,  and  faid  it  was  like  trtfpafs^ 
4.  s.  c.  where  you  cannot  do  it,  tliougb  you  may  tender  amends  ( i). 

(i)  rij€  I  Comf.  Praa.  150.     Dig.  (C.  10)    320.  for  the  cafcf 
Imp,  Praei*  K,  B.  256.     5  Cm.     upon  thu  fubject. 

[  907  ]  Wilcocks  vcrf.  Huggins. 

An  executrix  /^  A  S  E  by  the  cxccutor  of  the  executrix  of  George  Wilcccii 
fuesuponapro-  \^  againft  the  defendant  upon  a  ptomifTory  note  dated  30 
her  tcftotor,^  and  J"h  ^1^9*  ^^^  defendant  pleaded,  quod  ccuifa  aElionu  mn  accre* 
diesbtforcjudii-  vit  infra  fex  antws :  the  plaintiff  replies,  that  tl\e  firft  executrix, 

TirtVi^  Sfe  ^'*^"*  ^  ^  ^^*  ^'^^^^  °"^  ^  ^^^^  ^f  Middkfex  {a)  againft  the  de- 
ciuftofSnon  fendant,  returnable -^r/^.y^^'Wc-w',  on  which  there  was  a  conti- 
bcing  then  ex-  nuance  bj  mu  mjfit  brevc^  and  an  edias  was  taken  cut  returnable 
ea!torb?nRs""  ^'^  Hilary  term  following,  before  which  the  executrix  died,  and 
nevraaionwich-  made  the  plaintiff  her  executor,  wlu)  in  Michaelmas  term 
in  four  yrar.  after  ^  Geo,  2.  fucd  out  a  latitat  againft  the  defendant,  with  intent  to 
exccu»ix/and*  dec  are  againft  him  as  above,  which  he  accordingly  did;  and 
the  ftjtute  of  concludcs  with  an  averment,  that  the  caufe  of  aft  ion  accrued 
Lynitations  hav-  ^^hin  fix  years  before  fuing  out  the  firft  bill  of  Middlcfex. 

wig  been  pleaded,  jo  j 

judgmeiu  was 

gSf  en  againft  the  To  this  the  defendant  demurs :  and  after  fcveral  arguments, 
blfu  "^h*  *^  *^  ^^*  \^t\^i  that  the  replication  was  ill,  there  being  four  years 
ought  to  have  bctwccn  the  death  of  the  firft  executrix  and  the  proceeding  by 
commenced  the  the  now  plaintiff:  that  the  moft  that  had  ever  been  allowed  was 
•aion  withifla  ^  ^^zx^  and  that  within  the  equity  of  the  provifo  in  the  ftatute, 
s.  c.  much  fuller ''^hich  givcs  thc  plaintiff  a  year  to  commence  a  new  a6lion, 
Fjzs.  170.285.  where  the  judgment  is  arretted  or  reverfed:  but  they  faid  they 
i-J^'-^r'-Ql  would  not  go  a  moment  farther,  for  it  would  let  in  all  the  in- 
a  Barn.  B.R.  'Conveniences  which  thc  ftatute  was  made  to  avoid  (i).  Indeed 
5-  if  thc  fecond  executor  had  been  retarded  by  fuits  about  the  will 

I07.  s!'a  ^'  *^^  adminiftration,  and  he.  had  fliewn  tlAt  in  pleading,  it  would 
^OAccorHi-^g to  have  been  otherwife,  becaufe  then  the  neglcft  woulil  have  been 
thco:htr:«poru  accouutcd  for.     And  whcrevcr  a  fuit  is  allowed  to  be  continued 

Ant^   550.  736.         _  

Lucw.  267. 

43:.  Kp.™y  lO  y'lde  Lethhridge  s .  Chapman^     held    not  barred.       J'-.k.    6  Ov. 

ind  Ha>waid.       Mi^6.  ^  Gtfo.  2,  c'lied  Fifzj;.    I/I.      Dj,    TiKips,     (G.    I7.)     344.        I 
289.     Where     an     ad  mini  lira  tor     Ccm,    Dg,   /l(^ihn  uj-on    the   ('"fe 
brought    an    aftion     14    moo ths  .^  u/ou  jfj^»ml/ii,  (H.  7.)  221. 
aner  ihe  ioteiUte't   death,   and 
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hf  journeys  accounts^  ic  mud  be  a  recent  profecution.  6  Co. 
^pencer^s  cafe,  which  this  can  never  be  laid  to  be.  Per  curiam^ 
Judgment  for  the  defendant. 

Berkley  verf,  Howard. 

OK  error  of  a  judgment  by  default^  the  plaintiflT  in  error  A  certiorari  net 
afligned  the  want  of  an  original,  and  warpants  of  attorney.  ^  affirm  ajuJg- 
And  the  defendant,  without  putting  him  to  return  certiorari's,  Z)l^'ejl '^rJUm. 
pleaded  in  nulla  eft  erratum.     And  on  argument  the  plaintiff  in-  *  B*rn.  B.  R.  5. 
fiftcd,  that  it  was  a  confeffion  of  the  errors  5  and  it  was  agreed 
fo  to  be.     But  upon  application  to  the  court,  an4  affidavit  that 
there  was  an   original  and   warrants  of  attorney,    the  court 
awarded  two  certiorarTs^   it  being  in  order  to  aiiiirm  a  judg- 
inent(i). 

(i)  MertdUb  v.  Davits^  Salk.  a;©.     BelUw  v.  Scott,  anii  440. 

Warren  verf.  Ivie.  r  ^^g  ^ 

IT  was  moved  upon  the  a£b  for  amendment  of  the  law,  that  Cumot  rJooi 
the  defendant  might  be  at  liberty  to  rejoin  double ;  but  the  ^©"We. 
court  held  it  extended  only  to  the  cafe  of  pleading  at  firft.  4Aiin.c  x«. 

Fiflier  verf.  Hughes. 

ERROR  out  of  the  grand  feflions  in  Wales  in  eje£tmcnt,  How  to  Uy  the 
wherein  the  plaintiff  declares,  that  Robinfon  et  ux'  demifed  ffcwiddcmiftin 
to  him  one  hundred  acres  of  land,  and  that  afterwards  the  fame  2^Barn.^B!jU 
day  Egerton  et  ux*  demifed  to  him  pramijk  prad*.     Upon  Not  464. 
guilty  pleaded,  the  jury  find  for  the  plaintiff  ^oom/  the  lands  de*  *Bani,B.R. 
mifed  by  Robinfon  et  ux*:  et  quoad  tenementa  prad*  which  Egerton 
et  ux*  demifed,  they  find  for  the  defendants.     And  the  judg- 
ment is  entcrred,  that  the  plaintiff  Ihall  recover  his  term  in  the 
tenements  demifed  by  Robinfon  et  ux^\  et  quoad  catcra pramijfa fit  in 
mifericordiaprofalfo  clamore  verf  us  drfendentem  pro  pr»ed*  tenementis^ 
which  Egerton  et  ux^  demifed :  et  prad'  dtfetidens  fit  quietus^  et 
eat  indejini  die^  i^c>  r    • 

Strange  pro  quei'  in  errore  obje£^ed,  that  for  want  of  purfuing 
the  common  form  in  laying  the  fecond  demife  to  be  aliorum  tene^ 
jnentorum^  the  judgments  here  given  arq  contradiclory  to  each 
other:  the  defendant  is  put  without  day  as  to  the  fame  pre^iffe$» 
for  which  the  plaintiff  recovers. 

S4  Et 
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St  per  curiam^  This  is  ^rtairtly  for  from  being  a  corrtSt  en- 
try j  but  wc  will  not  rcYCrfc  it>  ,if  it  be  poffible  te  fupport  it : 
tire  will  conftrue  tenementa  pr^d*  qua  Egerton  et  ux*  demifed,  to 
mean  the  term  in  the  prcmiffes,  and  then  it  will  be  well 
enough  ( I  )•    The  judgment  was  affirmed. 


(l)  Fide  fTerral  v.  Bent,  smie  S|5»     MorrU  V.  Bony,  fefi.  |.x8a 


Dunn  verf.  Vachdr  ct  ux\ 

t1ea<Ka§€(MiMe.  TTXEBT  upofl  a  bond  entered  into  by  the  defendant's  wife 
^  J  dum  folaf  ronditioned  that  (he  (hould,  within  ten  days 
aiter  the  plaintiff's  return  from  his  voyage  marry  him  if  requeiU 
ed.  And  Strange  moved,  and  had  leave  to  plead,  mn  eftfaffsimf 
and  that  the  plaintiff  did  nevei  requeft  her  ( i  }• 


(1)*  ride  mte  h  Baker  v.  Wcftbteoket  pojl.  949. 


rgop  J 

Gapler  cannot 

retike  for  hit 

feei. 

a  Barn.  B.  R< 


Willing  vnfi  Goadi 

SERJEANT  Birch  moved  to  difchatgc  the  defendant  out 
of  the  cuftody  of  the  marrtiall,  the  plaintiff  in  the  a£^lofi 
having  fent  an  order  for  his  difcharge.  Upon  a  rule  to  (hew 
caufe,  the  marfhal  infi(led|  that  the  defendant  had  bioke  tha 
prifon,  and  let  out  himfelf  and  ano^ier  prifoner,  who  was  in 
execution  for  500/.  and  that  though  the  plaintiff's  difcharge 
came  whilft  he  was  oui  of  prifon ;  yet  he  had  fince  re»taken  him 
for  his  fees,  and  had  chatged  him  in  cuftody  with  a  declaration 
for  the  efcape  of  the  other.  But  there  being  no  cafe  to  warrant 
the  gaoler's  retaking  for  fees,  and  the  plaintiff  in  the  a£lion  being 
fatisfied ;  the  court  held  the  re-taking  to  be  illegal,  and  confe- 
quently  the  delivery  of  the  declaration  to  him  was  void,  and  the 
aaufbal  ought  to  difcharge  him. 


>  iar«.  t.  X. 

to.  a.  c. 

Variance  in  the 
evidence  from 
Uk  dccltration. 
Viug.  198.  bei- 
tw  reported, 
siamaid.  B»R. 
364.  418.  S.  C« 


King  verf.  Morris. 

ACTION  againft  the  high-bailifF  of  Wcjiminfier  for  a  falfp 
feturn.  And  the  declaration  fet  forth,  that  the  plaintiff 
recovered  a  judgment  agamfl  Alexa9idtir  Urqhuart^  on  which 
he  fued  a  Jieri  faeias^  and  a  warrant  was  made  to  the  high- 
baitiff  to  levy  fo  inucbj  which  tlie  plaintiff  recovered  againd  the 
fkitt  A.  U. 

I  Upoa 
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Upon  the  eridence,  the  warrant  was  to  levy  of  the  goods  and 
chattels  of  A,  U.  fo  much,  quas  the  plaintiff  recuperatrit  ver/us 
---9  (omitting  the  name;)  and  the  queftion  referred  on  the 
trial  was,  whether  this  was  a  variance.  And  the  court  on  de- 
bate held  it  none»  the  feri  facias  being  right ;  and  they  (aid  they 
would  take  that  and  the  warrant  at  the  fame  proceeding  (i). 
So  the  plaintiff  had  judgment.   . 


(i)  The  grounds  of  the  jadg-  the  evidence  maintained  the  de* 

Bcnt  as  givea  onore  clearly  in  difatioo.      Bat    Lord   Raymmd 

FitMi.  are»  *«  That  as  the  vari-  obferved,  that  the  Ji.  fa.  which 

aace  did  not  contradicl  the  re-  ifliied  on  the  jodgment  againft 

cordt  fo  neither  did  it  caufe  a  >^.  (/^»  was  given  in  evidence,  and 

failare  in  proof,  for  the  obvious  then  the  warrant  being  laid  in 

cooftrudionof  the  warrant  it,  that  the  declaration  to    have    iffued 

the  recovery  was  had  again  ft  him  Juptr  indt  (fvix»  ihc  f.faJ)  may  be 

whofe  goods  are  thereby  directed  underflood  to  be  in  purfuance  of 

to  be  taken  in  execution,    and  it.     So  that  by  reference  to  thaS 

they  held  that  though  the  cafe  die  name  ohiA  be  fopplied. 
iMid  flood  fingiy  upon  this  point. 


Dominus  Rex  vetf.  Hudfon* 
At  Guildhall^  coram  Raymond  Chief  Juftice^ 

ON  an  information  for  (topping  up  a  common  foot-way,  the  Where  the  orl^ 
profccutor  proved,  that  it  had  been  a  common  pafTage  ginaUfa^^y  Is 
under  the  defendant's  houfe  as  far  back  as  any  witncffes  could  thrp^f!ripdoa 
remember.     But  the  defendant  producing  a  Icafe  made  for  fifty-  i*  dcftroyt^. 
fix  years  of  this  way,  to  the  intent  it  might  be  a  pafiagc  during 
the  term,  and  the  term  expiring  in   1728;  the  Chief  Juftice 
held  the  defendant  not  guilty  :  and  as  to  the  leaving  it  open  fince, 
he  faid  that  wjuld  not  be  long  euviugh  to  amount  to  a  gift  of  it 
to  the  publick. 

Lowfield  verf.  Bancroft  &  aP.     Ibid.  t  pio  J 

IN  an  a£lion  for  a  malicious  profecution,  the  jury  would  have  the  damages 
found   800/.   damages   againft  one   defendant,    and    100/.  tinnocbe  given 
agaiiiit  each  of  the  others.    But  the  Chief  JuiUce  faying  it  could  agw^'*Jeveral 
not  be  done,  the  jury  gave  a  general  verdi^  for  i  loo/.  (i}<         4e;eAdancs. 


(1}  Kid€  Lam  v.  Santilotg  ante  79.  €9ntja. 
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Hoar  verf.  Dacofta.     Ibid* 

Within  whit  TTTTOODW ARU%  notc  was  paid  to  the  plaintiff  at  twelve 
time  a  gold-  f^  on  thc  Friday^  who  put  it  into  the  bank  at  one,  and  the 
muft 'bc"d^  next  morning  at  ten,  the  runner,  of  the  bank  carried  it  to  the 
(hop  with  oth^r  notes  to  the  value  of  2600/.  and  left  them  (as 
ufual)  to  call  again  for  the  money  9  he  called  at  eleven,  and  they 
faid  dieir  fervant  was  gone  to  the  bank.  He  called  again  at 
two,  and  they  fsud,  they  were  going  to  (hut  up,  and  refufed  to 
pay  \  but  paid  fmall  notes  for  two  hours,  and  then  ftopt.  And 
the  next  morning  notice  was  given  to  the  defendant,  who  had 
paid  the  note  to  tne  plaintiff.  And  now  in  an  a£tion  for  the 
money,  the  queftion  Was,  whether  this  was  payment  to  the 
plaintiff.  It  was  infifted  for  the  defendant,  that  he  fhould  not 
fuffer  by  the  plaintiff's  paying  it  into  the  bank,  who  fcnt  it  with 
other  notes  \  whereas  if  die  note  had  been  tendred  by  itfelf,  it 
would  have  been  paid.  JE  contra  it  was  infifted,  that  if  there 
had  been  no  demand,  there  would  have  been  no  laches,  being 
within  a  day  after  the  receipt,  that  the  goldfmith  ftopt  pay- 
inent.  The  Chief  Juftice  faid  there  was  no  ftanding  rule,  but 
left  it  to  the  jury,  who  found  for  the  plaintiff  to  the  value  of  the 
note  (i). 


(i)  Fide  ante  415,  416.  508.  550.  707.     Poft.  1175.  1248. 

Harris  verf.  Benfon.     Ibid. 

Intereft,  when  T  N  an  a£lion  againft  the  drawer  of  an  inland  bill  after  an  ao 
t9  beaiiowfd.  J^  ceptancc,  the  Chief  Juftice  ruled,  that  for  want  of  a  protefl: 
according  to  9  {^  10  ^.  3.  r.  17.  the  drawer  could  not  be 
charged  with  intereft.  Then  the  plaintiff  would  have  had  it  as 
for  money  lent,  and  that  appeared  to  be  the  confideration  of  thc 
bill  5  but  the  Chief  Juftice  faid,  it  had  never  been  allowed  barely 
for  money  lent,  without  a  note  \  fo  the  plaintiff  had  no  intereit 
allowed  him.     Strange  pro  def\  ( i  )•  , 


(i)  Fide  Bromgb  r.  Perkins,  2  ncceffary  to  recover  iatcrcft  and 

I.  Raym.  992.     Salk^^  131.  S.  C.  expences.     Fide  3^4  ^^^'  ^-  9* 

but  the  bill  maft  be  above  the  /  5* 
value  of  20/.  to  mak^  a  proteft 
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Dom'inus  Rex  virf.  Clendon. 

• 

AN  Information  was  laid  for  an   aflaiilt  in  Middlefexy  and  ^^^^^^^^^^ 
the  court  refufed  to  amend  it  by  laying  it  in  London*  %  Batn.  B.  R.  6. 


S.  C.  by  which 
it  ippcan  chat  thii  motion  was  made  after  the  record  had  gone  down  for  trial  tad  had  been  withdrawn. 

Dominus  Res  verf.  Dalton. 

THE  defendant  had  the  misfortune  to  kill  his  fchoolfeliow  2."^^J«j|i7 
at  JE/^/i.     And   being  brought  up  by  habeas  corpus  to  the  by 'coroner'*  in- 
Chief  Juftice's  houfe ;  it  was  returned,  that  he  was  committed  queft  is  baUabU. 
by  the  coroner  for  manflaughter.     It  was  therefore  prayed  he  *'®**  **♦*• 
jnifht  be  bailed.     But  the  Chief  Judice  faid,  that  was  no  rea- 
fon»  for  if  the  depoficions  made  it  murder,  he  would  not  bail : 
€  contra^  if  they  amounted  only  to  manflaughter,  he  would  bail, 
though  the^coroner's  inquell  had  found  it  murder  (i).  And  he  faid 
the  diilindtion  was  between  the  coroner's  inqueft,  where  the 
court  can  look  into  the  depofitions ;  and  an  indld^ment,  where 
the  evidence  is  fecret.     That  Lord  Mohtm*s  cafe  in  Sali.  104. 
was  in  point  (though  that  was  at  Hol^s  cliamber,  and  not  in 
court  as  the  book  reports  it)  and  that  the  lords  bailed  him  after 
an  indictment  for  murder  was  found.     He  faid  that  himfelf  re- 
fufed   to  bail  Mr.  Ciifton,  becaufe  he  thought   the  depofitions  ^IJ*  Jl^l'  ^ 
made  it  murder,  though  the  inqueft  was  manflaughter  only.  *,-[ 

The  bail  were  four  in  4000/.  The  Chief  Jufticc  faid,  it  had  iHawlc.  P.O. 
bctn  ufual  to  take  them  in  a  fum,  or  body  for  body;  and  that  '•  '5  ^-'B* 
where  tlicy  are  taken  corpus  pro  corpsre^  it  was  a  mittake  to  ima-  Cromp.  Juft, 
gine  the  bail  were  to  be  hang:ed  if  the  principal  ran  away :  but  i57*  ^* 
that  the  method  is  to  amerce  them. 


(1)  Rfx  V.  ,  ////.    I  2  Gfo.     **  mot  tht  inquifiiion  w^re  to  guide  the 

•*  3.   «.  R.     It  tons  htU  hi  Lord    "  d^fcution  of  the  court.'*  MSS, 
''  MafijfieU,  that  the  de^Jitkms  and 

Harrifon  verf.  Weldon.  Thcfpiritual 

TT/Zilher  IFeldon  died  inteflate,    leaving  Anne  his  wife  and  ^XaTadmU 

jfmpkillls  his  filler:  the  fifter  upon  the  common  oath,  that  niftrationifob- 

(he  believed  he  died  inteftatc  without  wife  or  children,  obtained  la.ned  b>  lur- 

adminiflration.     And  in  a  fuit  to  repeal  it  as  obtained  by  furprize,  p""  J  jo^,  s.C 

it  appeared  to  be  the  courfc  of  the  court,  never  to  grant  it  to  the  moretuU. 
next  of  kin,  until  the  wife  is  cited. 

(i)  ndi  4  Buvfi's  Ecil.    Laiv  hibition    (G.    18.)    137.     2  £ae, 

336.       I  Cow.  Z^/>.  Adminiilrator  -rt?^r.  Execution  410. 
(B.  8.)  375.      tCom.Di^.  Pro- 

Vot.  II.  ♦Sd                                   The 
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T.  Raym.  93.         Thc  Gftcf  movcd  for  a  proldlNtion,  and  infiftcd  that  the  ordtr 
•  •  nary  had  cxcc^tcd  bit  afUhority^   and  cited  i  8id.  179,370. 

I  Lev.  i86* 

But  the  court  held,  that  the  ordinary  could  not  be  faid  to  hare 

executed  the  authority,  having  never  had  an  opportunity  to  make 

thc  cleftion  which  thc  ftatute  21  H.B.  f.  5.  gives  him :  that  it 

was  incident  to  every  court,  to  reftify  miftakes  they  were  led 

into  by  the  mifreprefentation  of  the  parties  that  if  there  was  no 

Saik.'a's.'i^'LeT.  f"T^"ze  (of  which  the  court  below  was  judgcj  there  ought  to  be 

305.\Ke^.     '  a  prohibition,  becaufe  then  the  adminiftration  will  have  been  duly 

»*3»i3i-  ;^nd  regularly  granted:  but   here  was  a  plain  furprize  (2)  and 

therefore  they  denied  a  prohibition. 


(2)  Iq  Fitz,  it  is  faid  that  the    adminiftrationgranted  to  the  fitter 
fffidavit9  ftated  that  the  widow    by  fraud. 
l¥as  prevented  from  oppofing  the 


Bentley  verf.  Epifc'  Elienf. 

Offences  agunft  TN  prohibition  the  pJaintiflF  declared,  that  King /fevry  8,  19 
tte  private  fta-  Jj^  December j  I3ih  year  of  his  reign  founded  Trinity  College  in 
arc*no°  pardonS  Cambridge,  and  that  his  fucccflbr  Queen  Elizabeth  made  a  body 
by  the  »a  of  of  (latutcs,  thc  foftictli  whcrcof  is  mtitled  *  De  mtrgj/lri  J!  res 
10  "'  o  ^^yfnt  ^^V^^  amotione  •/  and  fpeaking  of  the  bifliop  of  Ely^  there  are  thc 
voi.'i7.p.  15*5'/  words  *  corrigat,  pyniat,  expellat  :*  that  he  was  cited  to  appear 
^13. 1  Barn.  B.  bcforc  the  bifliop  as  fpecial  vifitor  appointed  by  tlie  faid  fortieth 
*4s/rBarn*B  ^^^^^^  pf  Elizabeth^  to  anfwer  to  fixty-four  articles,  which  are 
R.9.S.  c.  '  infiftcd  upon  as  violations  of  the  ftatutes,  fome  of  which  arc 
Fort.  298,  long  before  the  laft  a£i  of  grace,  and  others  of  them  are  for  fet- 

frr Pn^t  t  tt.  ^'"8  ^^^  collegc  fcal  in  conjundion  with  thc  fellows.  The  bifhop 
4  Bro.  P.  c.  for  a  confultation  fcts  out  a  former  ftatute  pi  Eif%v(ifd  6-  in  thefc 
with  the  pro-  words :  ^  ifjfitator  epifcopus  Elieujisjit*  and  avers  that  he  is  a  vi- 
turi^fitot*^  th!  '^^^^  general,  and  as  fuch  has  a  right  to  proceed  upon  the  arti- 
iiiu:ciandar.  clcs.  The  doctor  put  in  an  imrhaterial  replication,  to  which 
ficief.  .  x^citxt,  was  a  demurrer.     And  ^fter  fevcral  arguments  thcfe  points 

•  were  ruled. 

Firft,  that  though  fevcral  of  the  fa£ls  charged  appear  to  b^ 
before  the  aft  of  grace  ;  yet  they  are,  not  pardoned  by  that  fta- 
tute, but  are  ftiil  iiujuirahle  by  thc  vifitor.  There  arc  two  forts 
of  corporations,  firil,  thofe  that  are  for  publick  government, 
and  I'ccondly,  thofe  that  are  for  private  charities.  The  firft  of 
thefc  arc  governed  by  the  common  law,  but  the  fecond  is  the 
f  feature  cf  thc  fouiiui.r,  and  eoverjicd  by  his  private  laws.     Not 

tlmt 


dot  4t  prnkohrpeifoas  ar^  exempted  from  the  commqia  laWf 

^t  this  bady  in  gendr^I  is :  ami  a^  theic  are  pms^e  laws,  they 

are  in  the  nature  of  tr.u(t9^  and  the  hrea^  of  them  is  no  crime 

ceg»2ablc  bf  the  eommott  Jajr*   The  K i'ng's  power  of  pardoning 

arSes  from  lus  having  the  executive  power  in  hinx  ;  and  though 

Jn  this  cafe  the  King  is  founder,  yet  the-  breach  of  his  private 

ftatutes  are  no|  crimes  againft  the  crown.    The  crimes  pardoned 

are  fuch  as  are  againft  the  publick  J^ws  and  ftatutes  of  the  realm  ^ 

whereas  thefe  are  in  the  natujre  ofdomeftl^Jc:  rules  for  ^'better    [  pf  3  3 

orderuig  of  a  private  family. 

Secondly,  that  though  feveral  of  the  fajmes  impute^  to  him  for  The  Yifitor  m^ 
jtiolations  of  the  ftatutes  of  the  college  appear  to  be  done  by  him  ^^^^^^ 
in  conjun£tion  with  others,  yet  that  is  no  reafon  to  exclude  the  in-  by  him  joindy 
quiry  of  the  vifitor.  Suppofe  the  whole  body  jOiould  join  in  fctting  y^ith  othen^« 
die  feal  to  a  deed  to  encourage  a  murder,  would  they  not  be  fe- 
verally  punifliable  in  iheir  natural  capacity  ?  if  he  was  not  con^ 
curring  in  the  a£^  and  it  is  only  as  to  him  a  virtual  confent  as 
included  in  the  body }  that  will   e  proper  matter  of  exqufe.    If  a 
power  is  lodged  in  two  or  three  juftices,  and  they  abufe  it  i  are  . 
they  not  feverally  puniihable  for  it  ?  their  being  corporate  ads 
therefore  is  no  ground  for  a  prohibition. 

Thirdly,  that  by  th<?  ftatute  of  Edtvard  6.  the  bi(hop  of  Ely  Tk  appoSi^t* 
and  his  lucceffors  are  appointed  general  vifiiors,  it  being  ep'us  mentofa  Mihop 
Eliinfu  without  any  chriftian  name,  according  to  the  cafe  15  i/.  Jhiirtia^„** 


7.  I.  h.  powers  in  a£i8  of  parliament  given  to  bifhops  or  jufticcs  be  viAtorex* 
will  veft  in  their  fucceflbrs,  without  the  words^r  the  time  being.    ^^^^^^  ****  ^"^ 

Fourthly,  that  though  the  three  former  detemlinations  are  in  The  vifitor  in 
favour  of  the  fuit  below,  yet  the  prohibition  ought  to  ftand  ;  be-  hiscicauonmoft 
caufe  the  biftiop  has  not  cited  the  dodor  upon  the  foot  of  his  ^<„"^.  ****' 
general  vifitatorial  power,  but   as  a  fpecial  viCtor  appointed  by 
the  fortieth  ftatute  of  Elizahethf  which   the  court  faid,  he  was 
hot.     For  being  before  appointed  general  vifitor,  there  remained 
no  father  power  in  the  crpwn  with  regard  to  enlarging  the  vifita- 
torial power  ( I ).     They  faid  it  was  a  cjueftion  they  would  not 
determine,  whether  when  the  crown  has  given  ftatutes  and  ap« 
pointed  a  vifitor,  the  fucceflbr  can  any  way  alter  or  annul  the 
iormer  ftatutes  (2);  tlxe  pra&ice  indeed  has  been  otherwife  ;  but 


( I )  lu  the  other  reports  of  this  create  him  a  vifitor,  but  fuppofed 

cafe  this  reafon  is  oipitted,  and  him  fo  already, 
the  reafon  relied  upon  is,  that  the         (2)  This  means  where  there  is 

440th  (latute  of  Elizabeth  neither  no  refervation  of  a  power  10  alter 

b/ the  !euer  or  deiiign  extended  to  or  annul.     The  report  in  /*//«- 
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it.  had  never  been  detenpined  to  be  good.     For  this  hrft  rebfoff* 
tbey  were  all  of  opinion,  that  the  prohibition  ought  to  ftand» 

N.  B.  Upon  a  writ  of  error  in  parliament  this  fudgment  was 
reverfed,  and  the  lords  went  into  the  confideration  of  the 
federal  articles,  andastofonie  granted  a  prohibition,  and 
as  to  others  a  confultation. 


^/i^Mi  makes  Lord  Ri^mond  go  on 
to  fay,  ''  that  where  there  is  not 
«  concarrence  of  all  parties  new 
itatutes  cannot  by  law  bind  them 
(f.  e,  Univerfity  or  other  corpora- 
tions) or  repeal  the  old  ones: 
however,  I  would  not  be  thought 
to  mean  that  even  that  con- 
currence would  make  the  fe- 
cond  good.''  And  in  the  report 
of  the  Mafttr^  &c.  of  St,  Jobn^s 
College p  Cambridge^  and  Todding- 
i9th  Burn* J  Eccl.  Lamit.  title  College^ 
439,  1  Black.  Rff.  84.  S.  C.  Lord 
Mansfield  declares    that  the  firft 


point  of  what  is  faid  in  Fitzg^  to» 
be  Lord  Raymond*^  opinion,  was 
fo  determined  in  the  prefent  caie. 
See  alfo  the  opinion  of  Lord 
MamfieU^  Rex  v.  Vice  Chancellor^ 
l^c.  of  Cambridge^  3  Burr,  165.6. 
As  to  the  interference  of  com^ 
moB  law  courts  where  there  is  a 
vifitor,  vidr  the  cafes  cited  Rex^ 
V.  Chancellor,  ifc,  of  Cambridge^ 
ante  564.  and  the  note;  to  which, 
may  added  Rex  v.  Bijhop  ef  Ely» 
And.  176.  Rex  v..  Bifi^f  ef  Elf, 
I  BlacL  Ref.  5.2. 


tjS 


Michaelmas  Term 

5  Georgii  2  Regis.     In  B.  R. 


Robert  Lord  Raymond,    Lord  Chief  Jufitcu 

Sir  Francis  Page,  KnU  ^ 

jS/>  Edmund  Probyn,  Knt.        Ijufiices. 

William  Lee,  E/q;  ^ 

Sir  Philip  Yorke,  Knk  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


to  dc- 

>adz 
peHom 


Martin  verf.  Davis. 

IN  ejectment,  the  court  denied  to  let  the  parfon  of  Ham^ead  Korule  w  oi 
chapel  defend  only  for  a  light  to  enter  and  perform  divine  fer-  ^f"^  fwtf«/a 
vice,  notwith.landing  the  cafe  in  Salk^   256.  faying  it  had  been  S^incfc^ke. 
cfcen  denied  fincc.  a  Barn.  B.  R. 

%T,  S.  C. 

Bullock  verf.  Lincoln. 

TH  E  latitat  was   returnable  on  the  Wednefday ;  and  upon  Praaice,  on  af- 
debate  it  Mras  held,  that  the  bail  bond  could  not  be  afligned  figning  bail 
until  after-  Monday^  for  the  four  days  are  to  be  one  incluGve  and  ^^n.c.  16. 
the  other  exclufive  j  and  where  the  fourth  day  is  Sunday ^   the  Ante  86,  78a. 
party  has  all  the  next  day  to  put  in  bail*     Strange  pro  quer'^ 


'^ijl  Michaelmas  Term  5  Geo,  9^ 


Dominus  Rex  virf,  Heber. 

Fraaice,  rw^  H  %  couit  would  not  hear  a  motion  againft  a  juftice  for 

^us.  c^hJi      jL     convi£ling  without  fummons,  until   tlic   convidion  was 
»oc  s.  P.  removed  before  them  ( i  j  •     Sf  range  pro  rege^ 


(l)  S.  P.  Pit  Aftmi  J.  in  Cretpei  v.  Burden,  Cvsof.  645. 

Hoare  %)erf.  MIngay  un',  &c. 

ifanaaion  is  T  ^  St/?#r  ttrm  laft  thc  plaintiff  brought  his  aflion  in  C  J?. 
•ommenced  JL  againft  the  defendant  on  a  recognizance  of  bail,  but  the  de- 
againft  bail  by  a  fendant  appearing  to  be  an  attorney  of  B.  R*  thc  plaintiff  was 
}t  does  n^ot^re-  forced  to  dcfiil :  on  20th  OBsber  laft  the  defendant  furrendered 
Tcni  hU  rcndar-  the  principal  J  and  the  firft  day  of  this  term  a  bill  was  £ledt 
ing  the  prina-  ^^^  ^^^^  ^^^  defendant's  motion  to  ftay  the  proceedings,  as 
^  '  having  rendered  the  principal  before  adion  brought;  thc  quef- 

tion  was,  whether  the  proceedings  in  C.  JB.  were  to  ht  regard- 
ed ;  for  if  they  were,  thc  render  would  be  too  late.  And  thc 
court  held  the  render  to  be  good,  it  being  before  the  return  of 
thc  procefs  in  tills  fuit  \  and  it  was  the  fault  of  the  plaintiff  not  to 
begin  light  at  (irft.     Strange  pro  juir\ 


Dominus  Rex  vcrf.  Wright. 
^-..        „     TTPONa  kabeaf  corpus  to  him,  to  brinff  up  a  perfon  under 

rraCticc  on  Hit     il«.  ri  ^  v  1  irr». 

beas  corpus.  Vj  "^s  carc  for  lunacy,  he  made  no  return,  and  Kete!b$j  on  an 
affidavit  thijt  the  writ  was  delivered  to  him,  moved  for  an  at- 
tachment. Thc  cleiks  of  the  crown-o^cc  certified,  there  ought 
firll  to  be  a  rule  to  return  the  w^it.  Sed  per  curiapt^  In  tafes 
where  the  liberty  of  the  fubjeft  is  concerned,  thgre  ought  to  be 
no  fuch  indulgence,  but  all  the  expedition  pofTiblej  and  they 
Return  to I»4^^tf^i  granted  an  attachment  nifty  &c.  (i)  whereupon  the  doftorcame 
€orpuu  \\\  and  returned,  that  betore  the  delivery  of  the  writ  he  had  deli- 

^'^  ^^^\  *^*'  vcrcd  die  woman  to   her  hufband,  and  that  he  does  not  know 
40.     '   ^         where  (he  is,  nor  can   produce   her.     And  th?  court  held  it  9) 
fufficient  anfwen  '  •     ^       * 


(0  Fidd  Rex  V.  Earl  Ftrreri^  \  Burr.  631. 


I 
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Aftley  vcff.  Reynolds. 

N  an   a£iion  for  money  had  and  received  to  the  plaintifPs  ^v^heie  mooey  ii 
ufc,  the  cafe  refervcd  for  the  confidcration  of  the  court  wa«,  ^^^^  ^** 
that  above  chree  years  ago,  the  plaintifF  pawned  plate  to  the de-  ^mffoy^  li« 
fendant  for  20  /.  and  at  the  three  years  end  canie  to  redeem  it,  *ot  it  (r)^ 
and   the  defendant  infifted  to  have  10/.  for  the  intcreft  of  it,  ^^l*™"  ^•*' 
and  the  plaintiff  tendred  him  4  /.  knowing  4  /•  to  be  more  than 
legal  intereft.     That  the  defendant  refuiing  to  take  it,  they  part-      [  916  J 
ed ;  and  at  fome  months  dtftance,  the  plaintiff  came  and  made  a 
fecond  tender  of  the  4  /•  but  the  defendant  ftill  infiOing  upon 
10/.  the  plaintiff  paid  it  and  had  his   goods:  and  now  bring* 
this  a£lioa  for  the  furplus  beyond  kgal  intereft* 


For  the  plaintiff  it  was  infifted  by  Reevf^  Filmer  ,  and  Dra* 
per^  that  thea£lion  lay,  the  plaintiff  not  being  parficeps  crimnis^ 
and  having  paid  the  money,  not  upon  the  foot  of  an  ufurious 
contrad,  but  by  compulfion.  They  agreed  the  cafe  in  Salk.  22« 
thacifhe  had  been  party  to  the  fraud,  he  could  not  maintain 
the  aAion :  but  here  they  faid  the  money  was  extorted ;  and  ex- 
torfion  and  ufury  differ  in  tliis,  that  one  is  given  freely,  and  the 
other  involuntarily,  and  a  man  {hall  avoid  a  deed  by  durefs  of 
his  goods  as  well  as  of  his  perfon.  i  RolL  Abr.  687*  Audit 
is  obfervablc,  that  all  the  laws  againft  ufury  are  for  the  puni(h- 
ment  of  the  lender,  and  not  of  the  borrower  \  and  that  it  is  not 
pretended  that  there  was  any  agreement  about  the  intereft  at  the 
time  of  the  loan.  And  a  cafe, was  cited  of  Wilkinfon  v.  Kitchin^  Sklmiff  4^. 
7W«.  8  W^  3.  where  money  was  given  to  a  Newgate  folicitor,  to  I*Bajfm-'^» 
lay  out  in  bribes  -,  and  it  was  held  by  H$lt  Chief  Juftice,  that  it 
might  be  recovered  back  from  him  in  an  indebitatus  ajfumpftt^ 
though  it  appeared  he  had  difpofed  of  it  according  to  his  di« 
re^iions. 

E contra^  it  was  argued  by  Marjb  and  Fazakerley^  that  there 
was  no  colour  to  fay  the  plaintiff  paid  it  cither  by  miftake  or 
force,  it  being  ftated  that  he  knew  the  4/,  he  tendred  was  be* 
yond  the  legal  intereft  5  and  he  did  it  with  his  eyes  open,  having 
another  remedy  for  his  goods  by  trover  after  tender  of  the  legal 
intereft  ;  and  it  falls  within  the  rule  voUfiti  nonjit  injuria. 

Et  per  curiam^  The  cafes  of  payments  by  miftake  or  deceit,  Tender 4>f  mm 
are  not  to  be  difputed ;  bat  this  cafe  is  neither,  for  the  plaintiff  JcftUiood.***^ 

( I)  Fiji  Ducb  V.    Warren^  ante  406.  and  the  cafes  cited  in  the 
oote. 
Vol.  II.  T  knew 


a 


Where  defeii4- 
aic  iits  pending 
time  of  Arfument 
or  con  fide  ration 
of  (he  courty 
judgment  enter-  , 
ed  nunc  pro  tune, 
(«)  II  Mod. 
231. 

C  ^'7  ] 
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(new  what  he  did,  in  that  lies  the  ftrength  of  the  objcflion  :  bat 
we  do  not  think  the  tender  of  the  4 /.  will  hurt  him,  for  a  man 
may  tender  too  much,  though  a  tender  of  too  little  is  bad  ;  and 
where  a  man  docs  not  know  cxaclly  what  is  due,  he  muft  at  his 
peril  take  care  to  tender  enough.  We  think  alfo,  that  this  is  a 
payment  by  compulfion  ;  the  plaintiff  might  have  fuch  an  im- 
mediate want  of  his  goods,  that  an  adlon  of  trover  would  not  da 
his  bufinefs :  where  the  rule  volenti  nonjit  injuria  is  applied,  it 
muft  be  where  the  party  had  his  freedom  of  exercifing  his  wiU, 
which  this  man  had  not :  we  muft  take  it  he  paid  the  money 
relying  on  his  legal  remedy  to  get  it  back  again. 

•The  plaintiff  had  judgment  5  and  the  defendant  dying  pend-> 
ing  the  argument^  judgmcm  was  ordered  to  be  entered  nunc  pro 
tune  {2). 

In  this  cafe  was  cited  Sumner  v.  Ferryman  [a).  HiL  1708. 
wherein  it  was  faid  to  be  held,  that  a  bond  could  not  be  avoided 
by  durefs  of  goods,  contrary  to  tlie  cafe  cited  out  of  Ro/l.  Ahr. 


(2)  Vtdilflef%cz{t  I  Ii»«.  187. 
htit€h%'j,  Cri/pt  and  Jaehjnn^.' 
Maym-  •/  Berwick y  l  Sid,  462. 
1  />«/.  58,  190.  Cumber  w.  M^^aine^ 
.ante  427.  Taylor  v,  Mafthewi^ 
10  MpJ.  325.  and  Bailer  v.  De- 


lander y  cited  ih,  Tooker  v.  Duke 
of  BfoufTty  I  Burr.  1 46.  Sir  John 
Trelaiuney  v,  Bijbfp  of  Pflnchejler, 
ih,  226.  in  B,  R,  and  Craveu  v. 
Hartley,  Barrel  25  C.  S.  P.  io 
CB. 


CommStmeiittin 
he  gives  fecority 
.to  obferve  uni- 
verfity  ftttutct 
ior  life  ill. 
%  Hawk.  F.  C. 

c.  16  i,  28, 

x86. 

4  Confi.  Dig. 

Impriibnnaent. 

(H.7)373. 


aRvn.  B.R. 
5t.5.C. 


Dominus  Rex  verf.  Barnes. 

TH  E  defendant  being  brought  xip  on  a  hahas  corpusy  a(>- 
peared  to  be  committed  by  the  vice-chancellor  of  Oxford^ 
for  carrying  goods  bctwe«n  Oxford  and  London  without  a  unr- 
veifity  licence,  there  to  remain  until  he  gives  fecurity  to  carry  no 
more,  and  to  obferve  the  ftatutes  of  the  univerfity  for  life.  Et 
per  curiam^  It  is  an  illegal  commitment,  and  he  muft  be  dil- 
charged* 

MarOial  verf  Cope. 


THE  rule  to  affign,  errors  was  fct  afide,  bccnufe  given  be- 
fore any  rule  on  Uticfcirefadat  qucre  txccutio  mn  ;  i ;  • ' 


(1)  Bat  tbfy  may  be  ferved  together.  SamlriJge  v.  Houfey^  2  Term 
B*f.  %y. 


ViithitlAiU  Term  5  Geo/  i:  517.^ 

Loving  verf.  Avciy. 

T  TPON  my  motion  it  was  held,  that  there  Is  no  ceitain  Pwafce. 
1^    number  of  days.neecflary  to  be  between  the /^^  and  re^  l^^c. 
turn  of  a  fpecial  latitat,  and  that  even  one  day  is  fuBicient,  if  it  Tidd*'i  F^. 
cahbofefved.  K.B.93. 

Woollafton  vcr/.  Walker. 

THE  declaration-,  ran^  M.  Walker  attaeV  fuit  ad reffm^  HxLMixMtxtw 
dendum  Ifraeli  IVoollnJlon  admintftratori  honor um  et,  cattallo^  juMJtMtertti  *hoM 
rum  quafuerunt Nathanielh  Qarke  tempore  mortis  fu^  per  Francif'  \S^u^^      *^ 
cam  Clarke  nuper    executricem    tejtamenti  pr^d*  Nathanielis  note  %  WUl.  Aep. 
adminijlratorum  durante  quadam  lite  pendente  coram    'Johanne  Bet*  S?^* 
tefworth  LL^  JD.  curia  prarogativii  Willielmi  Archiepifcopi  Cantuq^  iBara.  b/r. 
ricft/ls  cofnmijfario  in  quodam  negotio  prohatioms  per  tejles  tejldmentt  4*3>  467* 
it  ultima  voluntatis  in  fcriptis  prad*  Francifca  Clarke  quod  coram  *S"n*B»*- 
prafato  J^  B.  in  judicio  inter  prad*  J.  }V*  executor  em  in  eodem  2  Bac  Abr«4X5» 
tejlamento  nominatumt  partem  hajufniodi  negotium  promoventam  ex  S,C 
una  parte  et  Margarettam  Periam  uxorem  Edwardi  Periam  Janem 
I(jarhfay  et  Jemimam  Lodington  forores  naturales  et  legttimat  diBa     -  -..»  1. 
Franctfca  et  Rogerum    Ifraelem   et   EJizabetiam  Rant  nepotem  et     ^ 
neptem  ex  forore  dicta  Francifca  partes  contra  quas  ident  negotium 
prelmTvetur  ex   altera  partr^  de  phcito  tranfgrejjlonis  fuper  cafum^ 
i^c.  and  concludes  with  an  averment^  that  the  fuit  is  (till  dc« 
pending. 

After  judgment  for  the  plaintiff  in  C  J?,  it  came  up  by  errot        _. 
to  B.  R.  and  was  there  argued  three  times,  whether  fuch  an  ad-  ^^^^^ 


miniftration  could  be  granted;  and  if  it  could^  whether  ^Mff^,^-  i 
isidminiftrator  could  maintain  an  a£tion»  *  vVx  -^^r*/^ 

They  who  argued  againft  the  adminiftration  infifted,  that  it 
was  not  warranted  by  the  3 1  EJ,  3.  and  that  though  it  had  pre- 
vailed in  the  cafe  of  a  comeft  for  adminiftration,  where  there  is 
no  will ;  yet  in  the  cafe  of  a  will  it  had  never  been  allowed  5  be- 
caufe  a  will  is  a  total  deprivation  of  their  jurifdickion  to  grant 
adminiftration.  And  there  are  but  two  ways,  of  dying  intellate  ; 
I.  Where  no  will  is  made.  2.  Where  the  executors  refufe  ; 
neither  of  which  appears  to  be  tlie  prcfent  cafe*  And  Cartb. 
153,  was  cited.     Mo.  636. 

E  contra f  it  was  argued,  that  thouj;h  this  is  not  within  the 
words  of  31  ]£d,  3.  yet  many  adminiftratioiis  are  now  granted^ 

T  a  which 
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Vfhlch  obtained  from  ncceflSty  f  as  in  the  crfes  of  minority,  of 
mbfence  of  the  executor,  in  which  cafe  it  is  not  difputed,  but 
that  there  is  a  will,  which  is  dbubtfuV  in  the  prefcnt  cafe.  Ow^  35* 
5  Co.  29.  Hoh.  251.  t  Roll.  Abr.  8S8,  2  Browfii.  83* 
s  Tofl.  11^  itt/f*'.  342.  4  Mod.  14.  Salk.  42.  Gib/.  Cod.  574.  And 
%  sbow.  #9.       as  to  the  cafe  in  Carthew^  it  was  never  adjudged. 

Et  per  curiam^  We  can  fee  no  dlfFefcnce  in  the  cafes  of  ab- 
fence  or  minority,-  but  what  makes  in  favour  of  the  prefent  ad- 
miniftration  :  it  would  be  very  inconvenient  if  no  body  could  call 
in  the  effeds,  pending  thedifpute,  whieh  often  lads  many  years. 
We  cannot  fay  this  adminiftration  is  void,  becaufe  it  is  not  de- 
termined yet,  whether  there  »  a  will  or  not  ( 1 ).  The  judgment 
of  C.  B.  was  affirmed. 


,  (l)  S.  P.  confidercd  by  Lord    in   ^Fllh  v.  Rich,    2  Atk.    28^. 
HardviicU  as  fettled  by  chis  cafe    Kni^t\,  Duftji$^  1  Ft%,  325.  ^ 


Dominus  Rexxv^f/I  Baxtcrr 

ItiibnnatlMis  are  T  T  P  O  N  motion   for  an  information  the   court  refufed  to 

local.  \J    grant  it,  becaufe  it  appeared  that  the  fafts  were  committed 

upon  the  high  feas,  and  an  information  is  local.     3  Keh.  603, 

799.     Salk.  1 74.     Kelyng  79.      Hil.  7  Geo.  2.     Rex  \^  Hooper^ 

(4)  Rep.  1  S«fr.  ^^Q^  information  dented,  for  a  battery  in  Newfoundlahd* 

r  pip  ]  Skinner  v&f.  Rebow. 

To  a  declaration  T  N  an  afllon  by  the  plaintiff  as  affignce  of  the  efFefts  of  a 

00  pmnife  to      J.   bankrupt,  he  declared  that  the  defendant  was  indebted  to 

]^!^fto  iiT*  ^^^  bankiupt,  and   being  fo  indebted  pr  -jmifed  the  plaintiff  to 

bankrupt  is  an    pay.     The  defendant  pleaded  that  the  caufc  of  adlion  did  not 

ill  plea.  accrue  to  the  bankrupt  within  fix   years.     And  on  demurrer  it 

73.?."c.  "^^5  ^^^^4  '^^  becaufe  the  plea  does  no:  anfwer  to  the  promife  laid 

in  the  declaration,  and  it  precludes  t'lc  plaintiff  from  proving  any 

promife  to  himfelf.     6  Mod.   131,309.     Salk,    28.     Judicium 

pro  qutr*.  *^  I 
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Dominus  Rex  verf.  Thccd, 

Conviftion  on  the   candle  aft  was  qua(bed|  becaufe  the  JPf**^^^*"* 
evidence  was  not  fct   oat,  it  being  only  alleged  that  the  muft  ^p  fet  m/t, 
offence  wag  fully  and  duly  proved  (i).     L*  Raym.  1375.  ^nte  iSciT.Ca.  p. 
6o8,  -^'7- »*»•"«• 

ft  Baro.  »•  lU 
i6y  73.    And.  84. «.    3  Mod.  319.    S.  C 


A 


(1)   Rex  V.    i>;</,   fojf,   999.     Zr/,  ^Bttrr.  toS^.     Rex  v.  l^e^/^ 
^Rexy.Brymmy  And.  Si.     J^^x  v.     Dtfir^^   486.     Rix    v.    Th^mf/m^ 
F't^tu^  2  Ritrr.  1 163.  ^«p  V.  KiU     %  Term  Ref.  iS, 

The  South-fea  Company  v^rf,  Duncomb. 

UP O N  a   trial  at  bar  in  an  adion  for  money  lent,  U  ap-  ]^" *ygj* 
peared  that  $000  /.  was  advanced  to  the  defendant  by  the  the  bomm^ 
plaindffii  in  the  year  1720,  upon  a  pawn  of  2000  A  dock.     And  li«bl«,  «idM«e 
the  defendant  not  repaying  it,  the  qucftion  ^o  be  tried  was,  whc-  ^••^■Mr** 
ther  tlie  plaintifis  could  proceed  againft  tl^gerfon  of  the  defend-  ^tn^T      *"** 
ant,  or  niuft  (land  to  the  remedy  againffpfftockf     And  after  «'BinuB,Ej 
proof  of  many  particulars,  to  induce  a  belief  that  in  thefe  loans  ^|J^*^*  "^ 
no  regard  was  had  to  the  perfonal  feciirity ;  the  coart  left  it  to  Cn.  Jac  ftSi^ 
the  jury  upon  this  point,  that  where  money  is  generally  lent  upon  »  ^^'  "^• 
a  pledge,  it  will  not  deprive  the  lender  of  his  remedy  againft  the  ylw^iTo** 
perfon^  and  that  to  difcharge  the  perfon  of  the  borrower,  there  Saik.'sij/ 
muft  be  a  fpecial  agreement  to  (land  to  the  pledge  only.     And  '  J^*'*'  ^P' 
tbe  jury  found  for  die  defendant*     Strange pto  def**  \^^\  ^a.  E«. 

B^nfon  verf.  Olive*  |  ^ 

tn  Scaccario,  coram  Reynolds  C.  B. 

UPON  trial  pf  an  iffuc  dire£led  by  the  court  of  Exchequer,  Cann'jt  read  dIU 
the  depofitionof  a  witnefs  examined  in  1672.  was  offered  i»ofi.bnorawju 
to  be  read,  without  any  evidence  of  his  being  dead,  relying  on  J^^*  «**">*"«^ 
fhc  prefumption  from  length  of  time,  which  would  intitle  the  forl/without 
reading  a  deed  of  that  date.     The  Chief  Baron  refufed  to  let  it  fom«  accouai  oC: 
be  ^  read,  faying  a  deed   had  fome  authenticity   from  the   fo-  ^^^ 
Jemnity  of  hand  and  feal :  he  faid  if  proper  fearches  or  inquiry 

T3  iia4 
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liad  been  made,  and  no  account  could  be  given  of  him ;  jt^e 
Voald  have  admitted  it  at  fuch  a  diftance  of  time  ( i  )• 

'    (1)  In  a  caofe  with  the  fame     248.    this  is  reprefented  ai  |he 
mzmt.'Ref.  i  B^m*  348.    BimS,    cafeof  adeed^  but  fir^rrr  if  $•  C. 


^Dominus  Rex  vtrf,  Xone. 

SiwUatHent  Het  Tp  H  E  indiftment  fet  ferth,  that  at  a  wardmote  held  acr 
ifcrnot  taking  j|  cording  to  the  cttftom  of  the  city  of  Londofi  for  the  ward 
^*jj®^*^*^*^"'!Oif  ifl/jg^^/f,  .the  defendant  being  an  inhabitant  and  paying  fcot 
J'itzg.  IQ2.  and  lot,  was  chofen  coniUble,  but  liad  refafed  to  execute  tlie 
I  Se(a.  Ca.  p-  office.  After  vcrdidl  pro  rege  it  was  moved  in  arrcft  of  judgment, 
Ofcsof  Set.  and  that  this  was  not  an  offence  indiftablc,  but  the  proper  remedy 
7UiD«p.  210.  was  for  tbd  ftewatd  to  fine  him,  and  Regina  v.'Dafey^  Hiim 
?B!tt^B.R.      JO^/in.    Salk.  175.  werecitedt 

Vide  II  Mod.        E  confra  it  vasinGftcd,  that  they  m?ght  proceed  either  way. 

Vus9Al.V.C.    3  ^^^*  ».97i  230.     Cro.  Car.  557.     i  Sid.  272.     Ci^.  /^i6. 

■  c  JO.  f.  4^'.  t>.    Skififur  669.  ?n4  i?V*  8  ^/i.  Regina  v.  Jennings ;  which  was  ah 

•«»3-  5-  P-  «n*   indiftment  for  not  taking'  the  office  of  high  conftable.     5  Mod. 

^&&la^Iut].   9^*  '  '  f^^^t^'344'    T^'W.  Bnt.  721.     Ei per  curiam^  There  is 

^floed-caie  this  .  no  exprefs  detiermination  that  it  is  HI,  for  Dafrf^  cafe  bad  many 

STttlttt.^"     other  faults :  this  is  an  office  concerning'thcpublick  juftice ;  and 

^    ,  .,  ^  if  the  party  is  abfent,  he  cannot  be  fined;  and  it  will  be  inconve* 

nient  to  (lay  till  the  next  court  for  a  prcfeiitment  of  his  refufaK 

And  Lie  J.  faid,  he  had  fcen  a  manufcript  report  of  the  cafe  cited 

from  Z^lk.  175.  wherein  Holt^  C.  J.  fays,  the  party  may  be  in« 

diAcd.*    Judicium  pro  rege.     Sf range  pro  def* . 


Pominus  Rex  verf.  Philips  et  al*. 


Cinnot  join  fe-  Q  ^  ^  perfons  were  indifik-d  in  one  indi<2ment  for  perjury,  and 
.feral  in  one  ia-  O  fo^^r  of  them  plcadinfr  were  conviaed.  It  was  then  moved 
*amcntfor  in  arrcft  of  judgment,  that  crimes  ;[orpec»ally  perjury)  were  in 
?2rrT.B.*K.  their  nature  fcvcra7,  and  two  cannot  be  indicted  together.  And 
'to.s;b.  .*  Pn'/m.S'i^-'  <^  Mod.  210.  2  Roil.  yfir.  Si.  pi.  6y  7.  Saik. 
•    •      .•  582.     Fa/.  II  Geo.  I.  Re^e   v.   Wejion  et  ai\  ante   623.      Trin. 

4  Geo.  2.  Rex  v.  Ciendohf  aiUe  870,      I    Keb.  585,  612,  635. 

•wcte  cited.'        '     ' 


(n  2  HcrwJ^.  H,    P.  C.  c&.   z^./ea.  89./>.    342.     Re:;  v.   Benfield 
•mmd Saunders^  zJiun.^2^.  *    * 

*  •  '    '  £  centra 
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S  centra  wtTc  cUtd  Salk.  382.  in  eztorfion,  Trin.  10  Atm. 
Regina  v.  Marjhall  againft  two  for  receiving  ftolen  goodi. 
I  Vent.  302.  3  Keh.  700.  for  maintenance.  2  RdL  Rep.  345* 
Palm,  367.  Balk.  384.  againft  hu(band  and  wife  for  keepin^ji 
diforderly  houTe,  and  Regina  v.  Dixon  et  ux*.  &r«  3 1 2.  Gfi. 
EL  230.  3  Leon.  2309  where  this  exception  was  not  taken  in 
perjury.     Cro.  Car.  380. 

Sedpercuriamy  There  may  be  j^eat  Inconveniences  if  this  it 
allowed :  one  may  be  defirous  to  have  a  certiorari^  and  the  other 
not ;  the  jury  on  the  trial  of  all  may  apply  evidence  to  all,  that 
is  but  evidence  againft  one.  The  cafes  cited  are  all  of  that  which 
may  be  joint,  as  extoriion,  maintenance,  &r.  but  perjury  is  a 
feparate  a£l  in  each :  and  Trin.  6  Ann.  Regina  v.  Hodfin  ft  aP, 
two  were  indi£led  for  being  fcolds,  and  compared  to  barretry» 
and  held  not  to  lie.  The  judgment  was  arrcfte^  Shrangi  /rf 
dif\ 
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5  Georgii  2  Regis.     In  B.  R. 

Robert  Lord  Raymoo/^j  Lord  Chief  Jufticc. 

Sir  Francis  Page,  Ktit.  ^ 

Sir  Edmund  Probyn,  Knt.  {Juflices. 

'William  Lee,  Efji  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  Qeneral. 


Martin  verf.  Moor. 

Wkcrctheretfli.  /-|-\  ^  £  lattiat  was  with  an  acetiam  for  ^o  /•  and  the  decla- 

thMihe°Sebr*      A     ration  was  fl</ iAw««i/w  1 50 /.  and  the  vcrdift  for  104/. 

/woni  u),  the      and  there  being  variety  of  opinions  in  the  booksi  whether  the 

^  "foi'*thft      ^^^^  'hould  be  liable  pro  tantOy  or  totally  difcharged ;  and  the 

fiuo  and  the     queftion  having  been  many   terms  depending  in  this  caufe,  it 

*«ft^  came  now  to'be  finally  fettled.  And  the  authorities  contradiding 

4Mt^  W,      ^^^  another,  the  court  took  it  up  on  the  rcafon  of  the  thing ;  and 

Salic  102.   '      refolved,  that  as  on  the  one  hand  there  was  no  colour  tofubjcdi 

^^*k'^'*^^'  the  bail  to  more  than  they  were  bound  in,  let  the  plaintiff's  de- 

fLiu.Pradl.      mand    be  ever  fo   much  more;  fo  on  the  other  hand   there 

fg.  149.  was  no  reafon  the  plaintiff  (hould  fuflcr  by  his  moderation  in  tak- 

•  ST'*  "*'*      ing  bail,  but  the  recognizance  Ihould  be  conficicrcd  as  an  agree- 

. » . "  r*    y     ment  to  pay  80  /.  or  deliver  up  the  defendant.     And  therefore 

they  made  a  rule,  that  the  goods  of  the  bail  taken  in  execution 

Ihould  be  re-delivered,  on  the  bail's  paying  the  8c  /•  and  the 

*  • *  .     ■    '  '  coils 


I 
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jpofts  (i),  pt  clfc  the  goods  to  be  fold  and  the  furplus  rjtturned. 
Strange  pro  quer^. 


(i)  Peterien  v.    Sampfin^   M.  the  iheriff  are  lUl^Je  to  the  extent 

25  Geo.  3.  Tidd*s  Prac.  1 3 1 .  Doug,  of  ihc  penalty  in  the  bail  bond  to 

331.  S.   C.      Shedikn  v.  Comes,  fatisfy  the  whole  debt  and  oofts^ 

B.  R.  E.  29  Geo.  3.  ik  Jack/on  v.  Mitchell  V.  Gihkons,  C.  £.   1    M. 

H^j^s  Dofig.  ^30.  S.  P.  Bkc  bail  to  BUck.  76. 

pillcy  v«5/;  Polhill.  C  9^3  } 

IN  debt  the  pJaintJiT  declared,  that  7  il/E7n:i&  3  Cm.  2.  thede-  In  debt  on  m 
lendant  by  bond  fabmittcd  himfclf  to  the  award  of  James  JT*^!"**^^ 
Pope^  an  arbitrator  indifferently  nan^ed  and  eleded  as  well  on  the  £  ^e^  ""^^ 
part  of  the  plaintiff  as  of  the  defendant,  fo  as  the  award  be  made  i  Ban.  B.  R. 
in  writing  under  hand  and  feal  before  20  ulprtL    That  18  ^prU^  ^|*     ^  ^ 
Pope  by  writing  under  hand  and  feal ^  reciting  that   an  a^ion  42,  5^*  s.'c* 
had  been  brought  by  the  plaintiff  againib  the  defendant  for  words,  ^\^  x  Com. 
therefore  to  end  the  difpute  he  awarded,  that  the  defendant  (bo^  ^^'^  (ka)  ill 
on  27th  of  Aprils  between  two  and  five  in  the  afternoon,  at  the  ' 

Cock  and  Uon  in  Dartford^  pay  the  plaintiff  ten  guineas  for  his 
-damages,  and  16  A  19/.  forcofts;  that  the  plaintiff  ihould  p%y 
the  defendant  i  x.  after  which  both  fhould  give  mutual  re- 
leafes. 

The  defendant  demurred,  and  Strange  pro  def*  argued,  that 
the  plaintiff  had  not  in  His  declaration  ihewn  what  was  neceffary 
to  maintain  his  aflion,  for  he  has  not  (hewn  that  there  was  any 
fubmiffion  on  his  part ;  and  it  is  contrary,  i  •  (o  the  nature  of 
an  award,  and  2.  to  the  precedents. 

1.  An  award  is  the  determination  of  a  third  perfon  between 
two  others,  who  fubmit  to  his  judgment.  Thefe  fubmiffions 
create  a  mutual  obligation  upon  both,  to  acquiefce  in  his  decifi- 

on.     It  is  therefore  contrary  to  the  nature  of  an  award,  that  the  ,  Saond,  ji6, 
arbitrator  (hould  determine  any  thing  with  regard  to   one  who  Bro.  Arbitr.  iS. 
does  not  fubmit  to  his  judgment;  and  in  i  Roll.  Rep,  194.  it  is 
refolved  in  ajfumpfity  that  mutual  promifes  (hall  bind,  without 
any  other  confideration* 

2.  The  precedents  arc  all  contrary,  and  a  ftrong  evidence 
what  the  law  is.  2  Saund.  61^  J3i7>  337*  i  Sound.  32.  Mo. 
359,  642.  Rqfl.  153.  b.  Co.  Ent.  159.  a.  Old  Ent./^i.  a. 
64.  a.  Tho.  Ent.  107,  116.  AJbtoiCs  Precedents  188,  200. 
Liu.  Rep.  312.  I  Leon.  72.  i  Roll.  Rep.  5.  Bnnvnl.  181. 
R^gifi'  1 1 1  •  a.  • 

Ha'wk^ne 
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Hav^kins  Serjeaot  cpntfra  agreed,  that  a  mutual  fubmiflion  was 
necefTary  to  be  (hewn  ;  but  infifted  that  it  is  fufficicntly  averred^ 
it  being  laid  that  the  arbitrator  was  elcfted  for  both,  and  that  in 
declarations  it  is  enough  for  the  plaintiff  to  (hew  what  makes  for 
him,  according  to  i  Sid.  i6i..  Litt.  Rep,  312* 

Strange  replied  and  obferved  that  the  averment  is  not  that  |hc 
Arbitrator  was  nominated  by^  but  on  the  behalf  of  the  defendant, 
which  might  be  done  by  a  friend  to  whofe  nomination  the  d«- 
[  0^4  ]  fendant  might  not  fubmit.  And  as  to  the  cafe  in  i  Sid,  it  is  only 
faid  by  the  counfcl,  and  agreed  by  Tnvifdeny  that  if  the  plaintiff 
brings  debt  for  money  generally,  without  fliewing  the  award  to 
be  of  both  parts,  it  is  well  enough  \  but  not  a  word  faid  about 
the  fubmiffion.  And  as  to  Litt.  312.  that  is  only  that  the  plain- 
tiff need  not  fet  out  any  more  of  the  award  than  makes  for  him  5 
but  in  that  cafe  it  is  averred,  both  fubmitted.  And  for  wan{  of 
it  here  it  doth  not  appear  that  the  defendant  has  any  remedy  iqx 
the  I /•  or  releafe  awarded  to  him. 

Et  per  curiam^  There  is  a  great  deal  of  difference  where  the 
^ftion  is  brought  upon  the  bond  of  fubmiffion,  and  where  it  is 
upon  the  award ;  in  the  firft  cafe,  the  defendant  by  craving  vfer 
{hews  that  there  were  mutual  fubmiffions,  the  condition  almys 
fo  reciting  it :  but  in  the  other  cafe  it  muft  be  averred,  befbve 
yoii  can  properly  introduce  your  award  :  on  the  behalf^  does  not 
import  him  to  be  named  by  the  defendant :  and  in  debt  on  the 
bond,  nul  agard  fait  admits  a  fubmiffion  :  we  think  therefore, 
that  as  a  mutual  fubmiffion  is  nectffary  to  be  (hewn,  there  is  no- 
thing  tantamount  on  this  declaration.  The  plaintiff difcontinu* 
cd  on  paynient  of  cods. 

Cortifos  verf.  Munoz. 

Addition  of  "Tp  H  E  defendant  was  fucd  by  afpecial  original  with  the  ad- 
rncrdum"  "ood"  •*  dition  of  mtper  de  London  merchant :  the  defendant  plead- 
tlxiugh  «ttcnd-  *  ed,  that  for  four  years  before  he  was  commorant  at  jyhite-cbapel 
»ni  coni«:crant  in  MiddlefcXy  and  traverfed  that  at  the  time  pf  the  writ  vel  nuper 
jT  Barn.  BR.  ^"''^  ^^^  unquaw  po/Iea  he  was  of  London ;  and  made  ai^davit  that 
95.  the  contents  of  his  pica  were  true,  and  TheloaPs  Digeji^  lib.  6. 

Vide  1  Com.      ^rgg  cited  in  maintenance  of  it. 

Dig.  Abatement 
(F.  a5.]45. 

But  upon  motion  ( i )  the  plea  was  fet  afide,  for  by  t  Hen.  5. 

C  5  •  the  plaintiff  has  his  eledlion  to  name  him  of  the  place  he  was 


(0  ?t'd  -Li.ie  Shcllj  y.  lin^bt,  in  C.S.  Barnes  J 3 8. 

lately 
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htjtdlj  ODmmorant  in»  die  words  being  de  vUIes  et  eeunftsr  9nils 
fmront  oufint\  and  fo  is  19  Hen.  6.  i.  Brv.  Brief  ly/^^  Strange 
fro  quif^. 


Inter  paroch'  St.   Margaret^t   Weftminfter   and  St«   Mardn^s 

Ludgate. 

UPO  N  a  rpecial  or^er  of  feOioQt  it  was  iUtedi  that  a  Fleet  Poor, 
prifoner  took  a  houfc  of  25  /.  per  annum  within  the  rules,  '  **"*  *'  ^ 
and  lived  in  it  eight  yearf)  and  p^  ^  t^cs  \  fad  it  was  bel4  %  KtXj.^^o. 
jbe  {[aioed  a  fctUement.  .   *  \^^  ^r  c«dt 

.^^.  «46.  pit  1S6. 

s.p. 
Pendrell  t¥i/.  Pendrell.  [  p2c  1 

UPON  an  iflue  out  of  Chancery  to  try,  whether  the  plate-  Though  th« 
"tiflFwasthc  heir  at  law  oF  oni  Tbemas  Pendrell^  it  was  l"^^'**^ 
agreed,  that  the  plaii>tiff^$  father  and  mojther  w^  married,  if noll^ocif^ 
and  cohabited  for  fome  months  ;  that  thpy  parted,  (he  (laying  b«  prored  the 
in  Lendonl  and  V  going  into  Stafford/hire  ^  that  at  the  end  of  jf^.  q^^" 
three  years  .the  plaii^iff  was  bom.     And  there  being  (bme  doubt  3  wm.Re^ 
upon  the  eviden#^,  whether  the  hu(band  had  not  been  in  London  ^75- 
within  the  laft  year,  it  was  fcnt  to  be  tried.     And  thi  plaintiff  a^'***  "^ 
refted  at  fir  (I  upon  the  prefumption  of  hw  in  favour  of  legitt- 
macy  which  was  encountered  by  (Irong  evidence  of  no  accefs.  And 
it  was  agreed  by  court  and  counfd  on  the  trial  at  Guildhall  htiort 
Lord  Chief  Juftice   Raymond^  that   the  old  doftrine  of  being 
within  the  four  feas  yas  not  to  take  place;  but  the  jury  >vere  at 
libdrty  to  confider  of  the  point  of  accefs,  which  they  did,  and 
^ound  ag^inft  the  plaintiff  { i ) . 

The  Chief  Jufticc  allowed  the  defendant  to  prove  the  mother 
io  be  a  Wman  of  ill  fame.  Salk.  120.  Cro.  Jac.  541.  But  he 
would  not  allow  the  mother's  declarations  to  be  given  in  evidence, 
till  (he  had  been  called,  and  defied  th^m  ppon  the  crofs  exami- 
nation (a)'.     Strange  fro  quer\" 


(i)  Rrx  V.  Inhabitants  of  Bttfaly  (2)  Becanfe  the  declarations  of 

Tr.  II  Geo,2.B.'L.  P.  lit.  poft,  the  wife  without  oath  flfe  Being 

1076.     Lnmaxv.  Uolmden  at  bar,  alive,  cannot  be  given  in  evidence 

/0^.    940.     Goodrigbt  y,  Saul,  4  /n  r^/^*  even  in  aqueftion  of  legi- 

Termkep.   356.  S.  P.    and  that  tioiacy,  as  they  are  not  the  beil 

antient  aathorities  are  not  want-  evidence;  bat  after fhe  haddeni- 

ing  to  jalHfy  over-raliog  the  old  ed  them  apon  crofs  examination 

define,     f^idi  Hari.  C«.   Litt,  they  were  admii&ble  to  impeach 

iz6.a.'       ^  her  credit.     Fide  Bull.  L.  N.  P. 

134%  iif 


9n 


Hilary  Term  5  Geo.  «; 


fl.  294.  dark  V.  fFrigbt^  cited 
XII^  7Vm^.  Harino.  80.  Upon  the 
queftion  of  a  child^s  legitimacy 
the  father  or  mother  having  no 
interell  in  the  caufe  may  be  pro- 
duced by  either  fide  to  prove  or 
difprove  thefaHand  time  of  mar- 
fiage.  StapUtony.  StapUton,  Caf, 
Tittf'  Hardw,  277.  fjomax  v. 
jUwAT,  Bull,  L.  N.  P.  287.  Lord 
'Faleniia*s  cafe  in  Dom,  Prcc,  177 1 . 
dted  Cowf,  593.  SacbivereW% 
,^afe  Bull.  L.  AT.  P.  241.  May  v. 
'May,ii  112.  St,  Piter^s  y.  Old 
Swinfordf  ib.  112.  i?«rr.  5.  C. 
f^.S.C.  So  alfo  to  prove  that  th^ 
(j;bild  was  born  prior  or  /uhfequini 
to  a  marriage  hud  between  the  pa^ 
rens*»  their  teiftimony^  or  after 
ibeir  death,  evidence  of  their  de- 
clarations is  admifllble.  Good- 
rigbt  ex  dem.  Stevens  v.  Mofs^ 
Cc^vp.  591.  Qtit  where  the  child 
is  bom  in  wediotty  the  evidence  or 
declarations  of  the  parents  feem 
ioadmiflible  to  baftardme  fuch 
iffue.  Said  by  Lord  Mansfield  to 
liave  been  foiemnly  dcterii^ined 
by  the  delegates^  Qvajp.  594.  ib. 


592.  Rexy.  Riadis^,  Caf.Temp. 
Hardem,  79.  Rex  v.  Booke,  l  U'^tlf. 
340.  Bat  in  thefe  lad  cafes  the 
evidence  of  the  wife  went  to  ex- 
onerate the  hufband  from  the 
maintenance  of  the  baftard,  and 
ipme  ftrefs  is  laid  upon  her  being 
the  fole  witnefs.  7  his  rule  how* 
ever  where  the  child  appears  to 
be  born  in  wedlock  has  this  excep- 
tion, that  the  wife  may  be  ad- 
mitted to  prove  the  fadl  of  adnl* 
tery  from  the  neceiCty  of  the  thing. 
Rex  v.  Reeding,   Rex  v.    Rooke,  ut 

.fupra.  It  is  faid  in  Bull  L  N.  P. 
287.  that  in  an  ejectment  Wright 
J.  admitted  the  fa  her  to  prove 
the  dapghter  legitimate.  But  as 
it  is  not  dated  whether  the  hGt 
he  was  to  prove  was  the  tipie  of 
marriage,  &c.  that  cafe  doe^  not 
feemadiredl  au:hori>y  tha:  a  pa- 
rent may  be  adcritied  uhere  it 
njay  Ic  nec^/^ary    to  fuj  pcit  the 

.  pteiump  ion  of  legium.ay  ^rifinig 
irom  a  cnilJ'sbeiig  t^qro  iu  wed- 
lock, although  they  cannot  give 
evidence  to  badardizc  it. 


Ofthreffca  of 
the  union  of  pa- 
riflies  after  the 
6  re  of  Lwdon* 

(0.      ^ 

Fitxg.   169, 

X  liarn.  B.  R. 

389.  439- 
%  Bam.  B.  R. 
64,  108, 145, 
157,  170. 
1  Kcly.  215. 
S.C. 


Thie  Blflipp  of  Londpn  verf.  The  Mercers  Company 

ERROR  of  a  judgment  in  C  B.  in  a  quare  impedit  brought 
by  the  mercers  company  ^nd  Edmund  Levoen,  clerk,  for 
the  prefentation  to  the  parifli  church  of  Saint  Mildred  Poultry 
and  Saint  AHary  Colechurch  in  the  city  of  London. 

The  declaration  fet  forthj  that  both  churches  were  burnt 
down  by  the  fire  of  London^  and  by  the  aft  for  rebuilding  the 
city  it  is  provided,  that  the  two  parifhcs  (hould  be  untted^  and 
the  patrons  to  prefent  by  turns,  and  that  which  had  the  greateft 
endowment  to  prefent  firft  ;  that  Saint  Mildred  Poultry  had  the 
greateft  \  that  the  plaintiffs  had  the  advowfon  of  the  redlory  im« 
propriate  of  Saint  Mary  Colect>urch^  aiid  the  crown  the  other, 
whofc  church  was  full  oi  Richard  Perinchief^  clerk.     That  after 


{\)  Fide  Warden  and  Common"     Canterbury,  ^Wil/lzi^.    2  Black. 
iihj  \j    iitocctj    V.    ^itibbijuop   of    770.  S.  C. 

the 
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{be  union  King  Cbarhs  the  Second  prefented  Richatd  Pmnchief^ 
Dr.  indivinit]r>,who  died,  and  the  King  prefented  JolmWU»- 
Uamsy  who  was  inftituted  and  induced,  and  afterwards  pro* 
moted  to  the  fee  of  Chlcbtfterj  whereby  it  belonged  to  the  King 
to  prefent  by  his  prerogative  ;  and  the  crown  thereupon  prefented 
George  Martin^  who  was  inftitnted  and  induced,  and  died  in« 
cumbent,  and  King  George  the  Firft  prefented  Robert  Breton^  who  [  9^^  ] 
was  inftituted  and  inducted,  and  the  church  became  void  by 
his  refignation  \  unde  it  belongs  to  the  company  to  preient,  buc 
the  bilbop.and  Lewen  hinder  thenu 

The  iHihop  pleads  that  he  claims  nothing  but  as  ordinary. 

The  incumbent  pleads,  that  before  the  plaintifis  had  any  thing 
to  do  with  the  advowfon,  and  before  the  a^for  rebuilding  the 
city,  the  mader  and  brothers  of  the  hofpital  of  Saint  Thomas  cf 
Aeon  were  feifed  in  fee  in  right  of  their  houfe  of  the  re£lory  and 
church  of  &amt  Mary  Colechurch^  which  were  annexed  to  the 
hofpital,  and  were  held  by  them  as  parfons,  without  any  pre- 
fentatioH  or  admiffion.  That  upon  the  diflblution  of  the  hottfiai 
it  came  to  Sling  Henry  the  Eighth  in  the  fame  condition,  wha 
became  feifed  thereof  in  right  of  his  crown,  and  21  April '^'^ioS  . 
his  reign,  by  letters  patent  under  the  great  feal  granted  the  faid 
re£lory  to  the  mercers  company,  to  hold  in  capite  by  the  twentieth 
part  of  a  knight's  fee,  and  a  flipend  for  a  chaplain,  and  that  they 
fhould  hold  in  as  ample  a  manner  as  the  hofpital  did.  That  King 
Charles  the  Second  was  feifed  in  right  of  his  crown  of  the  advow- 
fon  of  Saint  Mildred  Poultry^  and  prefented  Richard  Ferinchief^ 
who  was  inftituted  and  induced,  and  that  che  mercers  company 
enjoyed  Saint  Mary  Colechureh  to  their  own  ufe,  without  any 
prefentation.  That  after  the  union  Perinchief  refigned,  and 
was  thereupon  prefented  to  both  by  the  crown,  and  was  infti- 
tuted and  i^du£ted,  and  died  incumbent,  whereupon  Williams 
was  prefented,  inftituted,  indu£led,  and  promoted  to  the  fee  of 
Chichefter^  and  the  crown  prefented  A£artin,  who  was  inftituted 
and  indu£led,  and  died  incumbent,  and  then  Breton  was  prefented 
by  the  crown,  and  inftituted  and  indu£ied,  and  refigned,  oo^ 
which  he  fays  it  belonged  to  the  crown  to  prefent,  who  before 
the  writ  prefented  him ;  and  traverfcs  that  at  the  time  of  the  aft 
for  rebuilding,  the  mercers  company  were  patrons  of  the  reftory 
of  Saint  Mary  CoUchurch.     , 

The  plaintiffs  take  judgment  on  the  bifhop's  plea,  with  ^ccffet 
executio  quoufque^  i^c.  And  as  the  incumbent's  plea,  they  joia 
iflue  upon  the  iraverfe ;  which  is  found  for  the  plaintiff^is,  wh# 
have  thereupon  judgment  to  recover  their  prefcntatioiu 
And    then  goes  out  the  writ  to  enquire  of  the  value,  ple?> 

narty,* 


nartyy  tfc*  And  die  inquifition  finds,  i.  The  church  io  h€ri* 
eant,  2.  ^odtempus  fimeftre  tranfivti  :  and,  3.  That  the  yearly 
taliie  is  140  /•  ultra  rtpnfas :  and  diere  is  judgment  for  76  /•  lot 
a  moiety  of  the  annual  value,  and*  for  a  writ  to  thb  bifliop.' 
Whereupoh  a  writ  of  drrdt  ti^'  brought,  and  th^  general  errors 
affigned; 

£  927  ]  *  Reevit  pro  quet^  in  errore  argued,  ffiit  theri  a^ppearqd  no  title 
IM  xht  company  to  recover  this  prefentation.  This  depends  in 
a  great  meafure  on  tlie  ^Ol  M  rebuilding  the  city/  which  is  xz 
Car.  2.  r.  1 1.  $  48.  ^'nd  provides,  '^  That  thefe  two  churches 
•<  (hall  hte  united,  ind  tlbatt  flie  fkveral  and  rcfjf^eaive  patrbns  of 
<*  the  churches  fo  united  (hall  and  may  prefent  by  turns  to 
^  that  church  dnly  which  by  the  ad;  is  appointed  to  be  rebuilt, 
^  the  firft  ptefcntmciit  to  be  liSadc  by  the  patroAf  of  fuch  of  the? 
^<  faid  churches,  the  endowments  whereof  are  of  the  greateft 
••  yearly  value.**  In  order  therefore  for  the  plaSntifls  Co  intitle 
ihemfelves  to  prefent^  it  is  neceflary  for  them  to  (hew  themfelves 
to  have  been  patroni  ofoiie  of  the  united  churches  at  the  time  of 
the  union,  ix^hich  they  have  not  done :  on  tb^  contrary  it  appearsf 
that  this  was  an  appropriate  church,  in  which  there  Was  a  per- 

Stual  incumbency  |  and  the  aft  only  intending  to  preferve  the 
rmer  rights  of  patronage,  cannot  be  fet  up  as  creating  a  new 
one ;  in  (hort  that  this  (though  it  may  be  hard)  is  a  eafe  not  pro- 
tided  for  by  the  a£t. 

By  a  grant  of  the  advowfoti  of  (he  fedlof y,  the  right  bf  the 
impropriator  would  not  pafs*  Hah.  304.  i  RcIL  Abr.  45. 
What  words  therefore  are  there  in  the  aft,  which  give  the 
company  a  right  of  advowfon  they  could  never  pretend  to  \x,^ 

If  it  is  fiid  that  the  Verdift  by  finditig  them  patrorts  has  put 
this  matter  out  of  doubt,  I  anfwer  that  the  verdlft  is  of  no  ufe, 
being  inconfilient  with  the  cafe  made  upon  record ;  and  where- 
ever  the  verdift  is  upon  a  point  not  material,  the  court  is  not 
bound  to  give  judgment  upon  it.  2  Rdh  Abr.  99,  Carth, 
370.     Ante  873. 

But  fuppofing  they  had  a  right  to  prefent  as  patrons,  yet  their 
jutlgmciit  is  ill.  I.  Becaufc  tliey  have  not  alleged  any  prefen- 
tation in  tlieir  count,  which  they  ought  to  in  quare  impedity  which 
is  a  pofiellbry  adion  5  and  (he  precedents  always  are^  that  the 
plaintiffs,  or  thofe  unilcr  vhoni  they  derive,  have  prefentcd. 
3/,i?y. /I35.  Lev.  Ent.  141.  2.  It  appears  upon  the  declara- 
tion, that  this  is  not  the  turn  of  the  company.  Before  the  union 
the  church  was  full  of  Richard  Perinchiefy  clerk  ;  and  it  not  be- 
ing 
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^faig  (hewn  that  the  church  was  became  vacant  when  the  crown 
prefented  Richard  Perinchiefj  dodLor  in  divinity,  or  that  the 
do£lor  fo  prefented  was  inftituted  and  indu£ted,  it  will  not  go 
-for  the  turn  of  the  crown ;  and  it  is  admitted  the  crown  was  to 
have  the  firft  turn. 

The  firft  turn  then  which  the  crown  had  was  upon  the  pre* 
fentation  *of  H/iiiiams,  after  Perinchief  died ;  and  he  being 
promoted  to  a  biflioprick,  the  next  turn  was  not  an  alternate 
one,  but  in  right  of  the  prerogative,  and  the  company  had  no  r  ^o  f 
turn  till  after  the  death  of  Martin.  The  crown  then  ufurped,  '-  '  ^  ' 
and  prefented  Breton,  and  now  on  his  refignation  it  is  the  turn  oJF 
the  crown  ;  and  the  company  (hould  either  have  brought  their 
writ  on  the  prefentation  of  Breton^  or  have  (laid  till  there  is  a 
vacancy  of  the  prefent  incumbency. 

I  eiped  it  will  be  faid,  that  by  the  plea  it  appears,  Perinchief^ 
who  was  prefented  after  the  union,  was  inftituted  and  indufled  \ 
and  that  though  the  variation  in  the  addition  between  clerk  and 
dodor  in  divinity  excludes  a  prefuinption  they  were  the  fame 
perfon,  yet  the  laft  was  a  full  turn* 

In  anfwer  to  this  I  obferve,  that  the  allegation  referred  to  is 
only  in  the  inducement  to  the  traverfe,  which  whether  it  be  true 
or  falfe  is  not  material ;  and  wherever  matter  of  fubftance  is 
omitted,  it  will  not  be  made  good  by  the  plea.  7  Co*  24.  8  Om 
120,  133. 

Strange  contra  argued,  that  upon  the  whole  record  the  plain- 
tiffs appear  to  have  a  right  to  prefent  to  this  church  *,  that  the 
verdi^  was  upon  a  material  point,  and  is  not  inconfiitent  with 
the  declaration  :  and  that  whether  the  plaintiBFs  are  to  be  confi- 
dered  as  impropriators,  or  as  patrons  of  a  donative,  before  the 
act  'f  yet  now  upon  the  foot  of  the  a£t  this  church  is  prefenta'^ 
cive,  and  the  plaintiffs  have  a  right  to  prefent  to  it. 

To  intitle  thcmfelves  under  the  aft,  it  was  neceffary  to  avcV, 
that  they  wtre  patrons  at  the  time  of  making  ilic  ad,  which 
veils  the  right  in  the  t/jen  patrons:  :o  overthrow  tliif,  it  was 
proper  for  the  defendants  to  deny,  that  the  plaintiffs  were  within 
the  defcription  of  the  aft  5  and  accordingly  they  traveiTc  that 
part  of  the  declaration,  which  avers  them  fo  to  be;  the  ilTue  i* 
joined  on  this,  and  by  the  verdict  of  the  jury,  it  is  cll.iUilhcd, 
that  tlie  plaintiffs  were  the  undoubted  patrons  at  the  time  oi  the 

Every  impropriator  or  appropriator  is  a  patron,  for  he  is  both 
•patron  and  parlon,  and  fo  is  a  ivJ/.    Al^r,    ^34.     7'ho  vcrdidt 

thcry^ore 
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therefore  canned  be  faid  to  be  iiiconGftent  with  the  declaration^ 
wherein  the  plaintiffs  dlege  themfelves  to  be  patrons. 

It  muft  be  agreed,  that  before  the  a£i  the  plaintiffs  had  an  In* 
tctcft  in  this  church,  and  therefore  the  court  will  never  giVe  into 
fo  harfli  a  conftrudkion  of  the  aft,  as  totally  to  take  away  their 
right ;  it  appearing  on  the  contrary  to  be  calculated  for  prefenring 
the  refpe£bivc  rights :  it  is  hard  enough  to  take  from  them  the 
profits  of  the  re^ory,  and  but  a  fm'all  amends  to  give  them  the 
prcfentatioii. 

t  9^9  1  Vio"^  if  they  cannot  prefent,  their  right  is  gone,  and  the  pa« 
troA  of  the  other  church  will  prefent  upon  every  vacancy^and 
his  prefentee  will  be  intitled  to  the  profits  of  this  church,  either 
as  curate  under  the  plaintiffs  who  never  appointed  him  ;  or  as 
vicar^  though  no  vicarage  was  ever  created. 

If  this  be  conGdered  as  a  donative,  it  cannot  be  difputed  but 
that  without  the  z€t  it  was  in  the  power  of  the  plaintiff^  to  make 
it  prefenutive  whenever  they  pleafed.  Ce.  Litti  344.  a.  F»  AT.  £. 
35.  aiid  when  they  have  once  prefeiited^  it  remains  prefentative 
ever  after. 

On  the  other  hand,  if  this  be  confidered  as  a  re£loryr  appro* 
priate  to  a  religious  houfe,  yet  by  fuch  appropriation  the  advow- 
fon  or  right  of  patronage  was  not  deftroyed,  but  capable  of  being 
revived  by  a  prefentation  to  the  church,  or  by  the  difiblution  of 
the  religious  houfe.  Here  was  a  difiblution,  and  the  crown  in 
whom  it  veffed  granted  it  out  again  to  the  plaintiffs,  who  were 
lay  perfons ;  whereby  I  apprehend  they  were  feifed  in  fee  of 
the  re£lory  and  church  impropriate,  and  had  the  right  of  fup- 
plying  the  cure  without  inftitution  or  indu£tion,  which  is  making 
It  a  donative  in  them,  and  them  the  patrons :  and  as  patrons  of 
a  donative  no  body  will  fay  they  cannot  prefent.  The  intent  of 
the  a£l  was  to  put  both  qhurches  on  the  fame  foot,  and  not 
leave  one  to»be  prefentative  and  the  other  to  be  filled  by  dona- 
tion, which  mud  create  confufion. 

But  whatever  the  right  was  before,  yet  by  force  of  the  word 
prefent  in  the  aft,  that  is  now  the  only  way  by  which  this  church 
can  be  filled ;  for  prefentation^  is  a  term  well  known  in  law,  and 
by  force  of  that  word  only  a  donative  his  been  changed  into  a 
prefentative.  //;//.  3  Get.  1 .  Shirt  v.  Carr^  the  church  of  St. 
a  Bto.  Par,  Ca.  Michin  was  a  donative  in  the  dean  ami  cliapier  of  Dublin^  and  by 
aft  of  parliament  was  divuled  into  three  pariflies,  and  by  the 
fame  aft  it  was  appoin:cd  that  the  right  of  patronage  and  pre- 
feucation  to  tlie   three  churches   fliouid  be  in  and  belong  to  the 

faid 
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fai(^  dean  and  chapter,  in  fuch  manner  as  the  right  of  nomtna* 
tion  or  prefentation  to  the  old  church  was  before,  and  no  other* 
wife.  The  patrons  continued  to  nominate  their  clerk,  and  it 
W2i$  heJd  they  had  no  right,  for  that  tlie  ancient  method  of  fill- 
ing the  old  church  was  dcftroyed,  and  a  new  one  created  by  the 
a£l,  v/z.  a  right  to  prefcnt  only.  This  was  the  opinion  of  the 
Kifi^s  Bench  in  Ireland^  affirmed  here,  and  in  the  Houfe  of 
Ix)rd8. 

Bat  then  it  is  objcftcd,  that  a  qunre  itnped'U  is  a  pofleflbry  ac- 
tiort,  and  the  plaiutiifs  have  (hewn  no  prefentation  in  themfeives, 
Or  thofe  under  whom  they  claim.  To  this  I  anfwer,  it  appears  L  93^  J 
impofTible  they  (hbuld  do  fo  in  this  particular  cafe,  becaufe  the 
right  of  prefentation  commences  but  with  the  aft,  and  it  appears 
this  is  their  firft  turn.  In  the  quarc  impedit  brought  againft  Dr. 
Birch  for  the  church  of  Sl  James*Sy  the  crown  made  title  under 
the  act  which  mack  that  a  new  paTifh,  and  no  prefentation  was 
alleged  before ;  and  if  the  bifhop  oi  London^  or  Lord  Jcrmyrtj  had 
after  the  death  of  Tenifon  been  put  to  bring  their  quare  impedit :  it 
would  have  been  impofllble  for  them  to  have  alleged  any  pre- 
fentation, it  being  the  firft  turn  after  the  z£i.  Befides,  this 
objeftion  holds  againlt  ever  making  a  donative  prefentative,  for 
there  muft  be  a  time  when  it  (hall  begin  to  be  fo ;  and  it  is  put- 
ting it  in  the  elcftion  of  the  ordinary,  whether  the  founder  of 
the  donative,  or  the  perfon  claiming  under  him,  (hall  be  allowed* 
tu  make  it  prefcntalive,  which  was  never  queftioned. 

And  rrs  to  the  oSjeftion  thnt  tliis  is  not  the  tuifn  of  the  com- 
pany, I  2gree  that  if  it  is  to  (land  upon  the  declaration  only,  it 
h  fo  -,  but  as  the  couVt  is  to  judge  upon  the  whole  record,  and  it 
appears  Perinchiif's  prefentation,  as  ftated  in  the  plea,  will  make 
a  turn  of  tlie  crown  ;  we  are  intitlcd  to  pray  in  aid  of  it.  As 
alfo  of  7  jIiw,  <r.  18.  which  provides  *  that  no  ufarpation  (hall 

*  difplacc  the  cftate  of  a  patron,  or  turn  it  to  a  right  j  but  that 

*  notwithftanding  he  may  maintain  a  quare  impedit  upon  the  next 

*  avoidance.*  Here  the  crown  ufurpcd  the  lail  turn,  and  there- 
fore we  have  a  right  to  a  quateiwpedit  in  this.  Why  is  not  this 
to  he  confidered  as  a  new  created  church  ;  and  if  it  is,  it  is  not 
cxaclly  the  cafe  of  »S/.  Jcme/s  before  cited  ?  where  the  biOiop  of 
London  and  Lord  Jermyn  had  alternate  rights  by  aft  of  parlia- 
ment. And  yet  it  was  hdd  to  partake  of  aJl  the  nature  of  an* 
old  church,  and  thnt  the  King's  prerogative  Ihould  take  place  up-*' 
on  it,  contrary  to  the  ftrift  ktter  of  the  aft. 

This  does  not  fo  much  depend  upon  the  niturc  of  the  intcreft 
v.hich  th?  compaiiy  had  under  the  grant  of  }Itr:ry  o.  before  the 
frj,  HS  on  the  act  for  uiuilng  the  tvo  churches.     If  they  had  iC 

Vol.11.      >  U  ai* 
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as  a  donative  before,  they  might  prefent  when  they  pleafeJ,  and 
ninintain  a  quare  impcdit  on  the  ordinary's  rcfufal  to  admit.  If 
ihey  were  impropriators  by  virtue  of  that  grant,  they  were  ftill 
patrons,  and  as  fuch  have  their  rights  preferved,  tliough  new- 
moulded,  by  the  a£l  for  rebuilding  the  city,  which  has  directed 
that  for  the  future  they  (hail  exercifc  tlieir  right  by  prefentation, 
and  no  otherwifc. 

The  court  made  little  difficulty  of  the  cafe  upon  tlic  merits^ 
faying  that  an  appropri«ition  might  create  a  right  of  patronage  ; 
»  1    and  they  could  not  take  it  to  be  contrary  to  the  verdiS,  or  put  fo 

*     •  hard  a  conllruftion  on  the  aft   as  to  take  away  th*;  company's 

right,  it  being  agreed  on  all  hands  that  they  could  not  ul'e  it  as 
they  ifid  before  :  but  as  to  the  objeflion  to  its  not  being  the  com- 
pany's turn,' they  thought  it  fo  confidcrable,  as  to  appoint  an- 
other argument  on  that  only.  And  now  this  term  the  Chief 
Juflicc  delivered  the  refolution  of  the  court.  That  though  it  did 
not  appear  on  the  declaration  to  be  the  company's  turn,  for  want 
of  fliewing  tliat  Perinch'iej\  who  was  in  before  the  fire,  died  or 
JIlL^nnTd^u-  refigncd,  or  that  the  other  prefen ted  was  the  fame  perfon  ;  yet 
ration  helped  by  upon  the  pleading  over  it  was  helped,  for  there  are  no  negative 
plwdingovcr.  words  in  the  declaration,  and  fince  the  ftatutcs  of  jeofails,  there 
have  been  cafes  that  have  gone  as  far  as  this.  Cro.  Car.  288. 
Sir  W.  yofies  307.  In  words,  the  defendant  juflified,  and 
(hewed  the  oath  which  the  declaration  did  not,  only  generally 
that  he  was  forfworn,  which  then  was  held  not  aftionable,  and 
judgment  was  affirmed,  which  could  not  be  without  praying  in 
aid  of  the  pica,  i  Sid.  184.  It  was  not  faid  to  be  the  plaintiff's 
hoop  •,  but  tlicre  being  a  juRication,  it  was  held  to  be  cured  in  fo 
fubitantial  a  fault:  and  to  the  fame  purpofc  n  Luiw.  1492. 
The  judgment  therefore  was  affirmed.  And  afterwards  the 
company  moved  for  damages  to  be  afll-flld  occafionc  dUatlouis  cxe^ 
aiUGtuSf  on  3  H*  7.  c.  10.  andtliat  the  computation  might  be  at 
the  rate  fct  on  the  inquiry  for  the  value  of  the  church,  during 
the  time  they  were  kept  out  by  the  writ  of  error,  and  cited 
6V^.  dr.  145,  £73.  Dyer  77.  Scd per  curiam^  Though  they 
are  in  titled  to  damages,  yet  they  arc  not  to  compute  them  in 
tliat  manner.  For  if  the  writ  of  error  had  not  been  brought, 
they  would  not  have  been  intitled  to  the  profits,  but  their  pre- 
fentce,  and  all  the  real  damage  they  fuflain  is  the  being  kept  out 
of  tlie  7  c  /.  Let  tlie  mafter  therefore  compute  legal  intcrefl  for 
that,  and  add  it  to  the  cofis  :  they  faid  the  cafes  in  Crohe  vk'^xc 
unteafonablc,  and  had  never  been  confidcrcd  (1). 


(i)   fide  L<d''ly  v.   Bellamy ^   2  the  diftinclions    taken   and  cafes 

Burr.  1097.      ir.'^/hfdwDai'id/hfi^  ciicd  /^.  [n.  (a  )  742.]  and.^i^^^- 

4.  Bu»r.  2128.    Zim/^  V.   La.t^ton^  htrd  v.   Mack\cth  ia   Lam,    Scac. 

Doti£,  750.  ^d.  id,  fi,  [3]  ana  fee  2  //.  Black,  284. 
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Robert  Lord  Raymond,  Lord  Chief  Jujiicc. 

Sir  Francis  Page,  Knt.  .  ^ 

5/r  Edmund  Probyn,  Knt.  \jtiftices. 

William  Lee,  E/q\  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq;  Solicitor  General. 


Dotninas  Rex  verf.  Inhab.     de  Uttoxctcr*  in  Com*  Stafford. 

UPO  N  great  debate,  and   fearch  of  precedents,  it  was  The  poor's «» 
held,  th^t  a  certiorari  would  not  lie   to  reitiove  the  poor's  ""o* 'Ol>«rc- 
tate  itfclf,  the  remedy  being  to  appeal,  or  by  a£tion  when  a  dif-  ^B-^Vb  Conft. 

351.//.  247« 
Cunn.  28.     I  Sef*.  Ca.  p.  150.  no.  143.     x  Birn.  B.  R.  443.    1  Kel/.  117.  S.  C« 


•  In  the  very  (hort  note  of  the 
cafe  of  the  Kinv  v.  Inhakitants  tf 
Utt0xeter,  in  2  Stra.  932  the  dc- 
terminatioQ  that  in  the  allowance 
of  rates  thcjulUcfs  ad  only  mint/- 
ieriallj  is  not  mentioned ;  it  is  well 
known  that  in  Mr.  Fork's  MS?, 
in  which  the  above  dc  term  in. it  ion 
b  mentioned,  a  great  many  of 
the  cafes  in  Strange  are  reported 
ct  much  greater  length,  and 
more  completely  than  by  that  au- 
thor.    Mr.    Douglas  had  an  op- 


portunity of  perufing  F^rd^s  ac- 
count of  this  cafe  and  feveral 
others ;  but  although  thofe  who 
have  the  pleafureof  know-iiig  his 
fon,  Jcnow  how  ready  he  is  to  per- 
mit his  friendo  to  con^u't  his  fa- 
ther's valuable  MSS.  i'-  u  much 
to  be  wi  filed  that  he  may  f.inc 
time  or  other  m..ke  it  public  k  for 
the  general  benefit  of  the  pro- 
feflion.  Sec  Doug,  Hijl,  Contr^v. 
Eua  142.  note.  Note  to  the 
fcc9nd  f:diticn% 
Z  treft 
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tUcf$  is  taken,  which  will  anfwer  all  the  ends  of  jufticc  in  coming 
at  an  unequal  rate  5  whereas  if  the  rate  itfctf  (hould  be  required 
to  be  fent  up,  great  inconveniences  and  delays  would  follow,  and 
a  cafe  was  cited  Mub.  jo  jintt.  Regina  v.  Inhab.  de  St.  Mary  the 
Virgin  in  Alarlborough^  where  it  was  fo  rcfolved  ( i ). 

(0  ^fx  V.  Jufiices  of  Sbrrujbury,  fcft,  975.     Rex  v.  King^  2  Xa-m 
Ref.  Z35. 

Throgmorton  ex  diniifs*  Miller  verf.  Smith  &  al/ 

Where  leflor  it  nT  ^  ^  Icflbr  of  the  plaintlflP being  an  infant,  I  moved  that  he 
in  infjiir.  fjcu-  X  might  be  obliged  to  name  a  good  plaintiff,  who  might  be 
riiy  muft  be  anfwerablc  for  cods,  and  cited  Noh  v.  fVimfhiitn,  ante  694  {a). 
x\u:ub!k^  And  upon  fearching  for  that  rule,  it  appeared  that  the  father  of 
X'jo.  the  infant  entreJ  into  a  rule  to  pay  cofts  ;  accordingly  in  this  cafe 

?w''J^i?'^P'  there  was  a    rule  to  flav  proceedings,  until  fecurity  civen",  and 

(tf)  And  ihc  note.    ,,,,    ,  ^    ^  \      •    r       »i  i-^^i,! 

r  #^^  ^   1     the  uit  day  of  the  term  the  infant  s  mother  cntrcd  mto  the  rule. 
I    933  J  ' 

Hayes  verf.  Warren. 

j^jfunpfit  ymW  T7^  R  R  O  R  of  a  judgment  in  G  B.  in  an  aftion  upon  tSc 
not  h*  to'  apnft  £jy  ^^^^  upon  fcvcral  promifes,  and  after  judgment  by  default, 
copfider.itbn  and  inthfc  damages,  it  was  objected,  that  the  fourth  count  was 
the  rc^ueftof  ^^^  work  and  labour  done  by  the  plahiiiff  for  the  defendant,  in 
tht  p.i  ry  (1).  confideration  whereof  he  promifed  to  pay.  And  it  wasobjefted» 
\}j^'^'  ^'  that  this  was  a  paft  confideration  ;  and  not  being  laid  to  be  done 
aKciy.  X17.  at  the  requtft  of  the  defendant,  it  could  be  no  confideration  to 
^•C.  raifc  an  ajfumpjtty  and  1  Roll.  Abr.  i\,pl.  i.     Cro.£i.^^2.  741. 

3  Leon.  91.     Dyer  272.  were  cited  by  Hufcy. 

Strafige  contra^  cited  2  Lccfu  1 1 1,  225.  Raym.  2^0.  Hutt.  84. 
where  ajfutnpftts  have  been  maintained  on  a  pad  confideration  : 
and  though  formerly  courts  were  llrifl,  yet  now  they  draw 
nearer  to  common  fcnfe.  There  was  a  time  when  fljfnvijftt  pr$^ 
hfijj  et  mcrcliHoniis  generally,  would  have  been  wondicd  ar,  and 
Holt  ufcd  to  ftiy,  he  was  a  bold  man  that  firll  ventured  on  them  ; 
but  now  they  aie  every  day's  experience:  and  why  (hould  not 
gratitude  be  a  good  confideration  ?  he  further  infilled,  that  tliis 
is  not  to  be  taken  as  a  pait  confideration  -,  becaufc  the  work  and 


(1)  FiJe  PHUhs  ^  ai^  v.  Fan    denied  to  be  law  by  inifftot  J. 
^4i*rrp^  where  ihe  prefeat  cafe  is     3  Bun,  1671. 

pVomlfe 
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promifc  arc  both  laid  on  the  fame  day,  and  the  law  makes  no 
fra(f^ioiiS  of  a  day,  and  cited  Latch,  \^o,  in  point.  He  further 
infilled,  that  upon  the  wiiole  it  appeared  to  be  at  the  rtqut  ft  of 
the  defendant,  it  being  laid  to^be  done  for  him,  and  that  the 
plaintiff /rc?i//^tT  Atk'XwcA  from  the  defendant  fo  much,  which 
he  has  not  paid,  ad  damnum   of  the  plaintiff,  and  cited  Latch. 

112.   274. 

&ed per  curiam^  Tt  does  not  appear  that  this  work  was  for  the 
benefit  of  thc<jefendant,  and  we  muft  take  it  to  be  a  paft  con- 
fideration,  btinjr  laiti  that  poflea  he  promifcd  to  pay  :  if  this  was 
after  a  vcrdid>,  we  (hould  think  the  inferences  fiom  the  words 
pro  J^r\^\  meruit  de  dif*  would  be  material;  but  the  llatut'S  of  The  «ffea  rf 
jeofail.')  do  not  protect  judgments  by  default  againft  objections  thcftau.-.of 
tliat  arc  cured  by  a  verdi£t  at  common  law,  but  fuch  as  are  re-  judgmra j  by 
mcdied  aftrr  a  verdict  by  tlic  Itatutes.     The  judgment  of  C  B.  acuuiu 
was  Tcvcrfed. 


fx)wfield  verf.  Bancroft  &  al*.     Ante  910.  '       [  934  3 

AFTER  verdict  for  the  plaintiff  in  an  aftion  for  a  libel,  the  Judgment  ar- 
judgment  was  arrefted,  bocaufe  it  was  not  laid  that  the  JjiJ^ tio^^iITco 
Ebcl  was  of  or  concerning  tlic  plaintiff,  and  Cro.  Jac.  I20«  was  htdeeTe<m.err.i»* 
pted.     Strange  pro  quir'.  the  plamait; 


Lampcn  verf.  Hatch. 

IN  an  action  for  words,  the  jury  on  the  writ  of  inquiry  gave  iTpon  wrltofin- 
io/.  damages,  and  the  colts  were  taxed  at  n/.  and  a  iude-  *?"'  y*n'*n»^»on 

^     \  T-  .  I  •    '^     1       I  L      *«r  word.,  vcr* 

ment  to  recover  them.  Upon  error  it  was  objected,  that  by  ^j.^j  i^.  j„  g. 
21  Jac.  I.  c.  16.  §  6.  if  the  jury  that  inquire  of  the  damages  mcnc»o:  .0$. 
find  under  40/.  there  (liall  be  no  more  colts:  and  it  was  there-  ]lf  }^^^'X'^^ 
(ore  prayed  to  be  reverfed  as  to  the  cofts.  13).  cW ,  \t 

mull  be  4cvciic4 

Strange  for  the  plaintiff  in  the  a£tion  infiftcd  on  account  of  the  jKjjy.ei.S.C. 
fmallncfs  of  the  damages,  that  the  judgment  fliould  be  reverfed 
in  totOf  it  being  a  joint  judgment,  and  not  like  the  cafes  where 
no  colts  can  be  given,  and  there  is  a  diitinct  judgment.  And 
the  court  without  any  diilicuhy  reverfed  the  judgment  ///  toto  ( i). 
Jifite  188.  808. 


{0  Fide  Rous  v.  Ethenhgton^  z  Ld.  Raym,  870. 

U3 
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Dominus  Rex  \erf.  Smith. 


H-  - -r .--0 .-,---. 
peared  to  be  committed  for  want  of  furcties  in  an  adion 


The  ommit-      TT  E  came  up  from  Oxford  gaol  on  a  habeas  corpus^  and  ap- 


tiioparty  li  »c.q:  i-i  ^be  vice-chancellor's  court  of  injury  and  damage  to  the  value 
*>.  of  rcoo/.  and  by  warrant  the  beadles  of  the  univcrfity  were  re- 

2  rn.  R.  .  qujjgj  fQ  carry  him  to  prifon.  And  now  on  my  motion  he  was 
2  ri-»\*k.  P.  c.  dirchqr;:cd.  Firft,  becaufe  the  warrant  was  not  dirc£lcd  to  any 
hft.d. ch.  16.  gaoler,  but  was  only  generally  to  carry  him  to  prifon;.  and  fe- 
*'''*^  *  condly,  becaufe  it  did  not  appear  the  plaintiff  had  m?dc  any 

aihdavic  of  a  dcbt^  without  which  the  court  below  could  not 

hold  to  bail. 


Goodtitle  verf.  Petto. 

On  covenant  to  T^  eje£lment  on  the  demife  of  William  ncrntotj^  a  cafe  wa$ 

ftand  feifod  tor  J^  made  for  the  opinion  of  the  court.     That  Angela  -Burt  being 

love  And  a/l.dt-  f^jfed  in  fee  of  the  premifTes  in  queilion,  in  confidtration  of  the 

in  th^.  de-d  may  ^^^c  and  affeftion  he  bore  to  Anne  his  wife,  and  for  fome  pro- 

aYcrhinoTelf  a  vifion  in  cafe  (hc  fhould  furvive  him,  and  for  fettling  the  prc^ 

fehtion.  miflcs  in  the  manner  after  mentioned,  20   lune   1702,  covc- 

A  covenant  M  \    r  t    \  \^         r  -t*  ii*  -rr  1* 

ionfidcr^'ifm  of  nai.tcd  to  ttand  felled  to  the  ulc  ot  him  and  his  wife  for  their 

leveand  aff.ahn  Uyes  arid  the  life  of  the  furvivor,  ♦remainder  to  the  iflbe  of  their 

ftind  u\^lxK%  ^  ^^^  bodies,  remainder  to  the  ufe  of  fuch  perfon  or  perfons  as  his 

the  uf^  ^i  fuch  v/ifc  (hall  ihink  fit  to  difpofe  to,  and  for  want  of  fuch  difpofition 

A'^il'"h^**^fi  to  the  ufe  of  the  leflbr  of  the  plaintifF.     That  by  indentures  of 

4ifi:of-!o;  2,  l€.ife  and  releafe,   13  £ff  14  April  1724,  after  the  death  of  the 

d.fpofes  to  one  covenantor    without    iffue,    Anne  the   wife  conveyed   the  pre* 

ftnm  cr*o*thc  "^^^^^s  to  her  fitter  Joan  Smallpeece  and  her  heiis,  reciting  the 

confiJeiac.on,  no  power  and  her  intention  to  difpofe.     That  Jean  by  htr  will  gave 

ufe  arifcs.  the  premifles  to  the  defendant.     That  the  leflbr  of  the  plaintifF 

a 'report  of  ihe  ^^"^^  '^^  nephew  of  the  covenantor.     And  whether  he  or  the  de- 

firft  argum-n;  fcndaut  had  die  right  was  the  queilion. 

o;  ly.  • 

30.  «io!  14*.*  And  two  points  were  made  in  the  cafe.     i.  Whether  any  ufe 

S  C.  Gin  arife  to  tlie  defendant,  who  is  a  flranger  to  the  confideration : 

Co^c™  riftc  ^"^  *•  Wiiether.  if  the  defendant  has  no  title,  the  IcfTor  can  be 

5.)  177. '  iaid  to  have  any,  as  within  the  confideration. 

l  *o3C  1 

•'         As  to  the  firft  point  the  court  were  all  of  opinion,  that  there 

was  no  title  in  the  defendant.     Had  the  limitation  been  to  the 

wife  in  fee,  there  would  have  been  no  doubt  but  thofe  claiming 

under  her  would  have  enjoyed.    But  as  the  exprefs  confideration 

iu  only  for  tlic  fupport  of  tlic  wife,  and  tlie  appointment  is  not 

to 
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to  be  for  her  benefit,  but  (he  has  a  naked  power  for  the  benefit 
of  ftrangers  only  ;  thofe  flrangers  can  n^ver  claim  under  fuch  a 
confideration,  according  to  the  cafe  of  Thomlinfon  v.  Dlghton^ 

Salk.  239.  {a)       4^.17^-  MRep.alfo. 

10  MA.  31. 

As  to  the  fecond  point,  they  were  all  of  opinion  that  the  Icflbr  ^^m.  Rep.  19A. 
of  the  plaintiff  had  a  title,     i.  Becaufe  he  is  nan>ed  in  the  deed.  2  e' ^^^Abtf' 
2.  Becaufe  it  is  dated  that  he  was  nephew  to  the  covenantor.  309.  i>i.  13. 
And  though  the  deed  does  not  mention  him  as  fuch,  yet  being 
exprefsly  named,    he   may  aver  himfcif  within    the    confiJer- 
ation  (l),    according   to   Mildmay^s  cafe^    i    C;.    176.     7   Co. 
40.      II    Co.   23.      Wherefore   they  gave  judgment   for  the 
plaintiff'* 


(i)  The  rcafon  for  this  opi- 
nion,  as  given  in  2  Barnard,  is, 
that  the  prrfon  being  afcertained 
in  the  deed,  an  averment  of  a 
confideration,  mKy  be  allowed, 
and  it  being  (laced  in  the  Cife 
that  the  plaintiff'  was  nephetv  to 
the  covenantor,  they  confidered 
that  as  a  fafficient  averment  of  a 
confideration.  In  conformicy 
with  which  the  report  in  ¥itx,g, 
ftates  that  Lord  Raymond  upon 
•  the  firft  argument  was  of  opinion, 
that  the  conji.icration  mentioned  in  the 
dtcd,  did  net  fxttnd  to  the  plain- 
tiffs and  he  Itaies  the  doubt  to  be, 
whether,  as  the  averment  mult 
be  not  only  that  the  plaintiff* 
was  of  the  biood  of  the  co- 
venantor, but  that  the  ct fiUr- 
ation   ij^as  for  th:  aduancimait  of 


his  f ami y^  it  can  be  made  confift- 
cntly  wiih  ihe  f pedal  conjidt ra- 
tion mentioned  in  the  deed.  In 
Peacock  v.  M.nk^  1  Vt'^,  128. 
Lord  Hard^-wicke  is  of  opinion* 
that  where  a  deed  ilates  that  it  is 
made  in  confideration  of  a  parti- 
cular thing,  that  imports  the 
wh'le  conliueration,  and  is  a  ne- 
gative to  any  other.  But  per- 
haps adillin^tion  may  arife  where 
,thc  conliueration  appears  upon 
the  face  of  the  deed  not  to  extend 
to  all  rhe  ufcs  intended  to  be 
raifed  by  it,  lincc  with  refped  to 
fuch  ufes  it  is  the  fame  as  if  no 
conlidcration  at  all  had  been 
meniiuned,  and  the  hverment  of 
one  to  fupptrt  thcni  is  no  con- 
tradidion  of  the  deed. 


Pratt  verf  Pratt.     At  the  Rolls. 

THE  late  Chief  Juftice  died  leaving  fcvcral  children,  and  Scnugh  F.»g!Jb 
fcifed  of  Borough  EngliJIj  lands.      And  liaving  made   no  ^^^^^  >i»^^i  "*= 
will,  it  became  a  point  upon  tlie  ftatuie  of  Diftributions,  whc-  t^*j"^*  ^^  'oT±c 
thcr  the  youngcft  fon  (houid  bring  thcfe  lands  into  hotchpot,  or  ft.:utcot  Diilii- 
was  not  to  be  copfidered  as  an  heir  at  law,  who  by  the  itatute  is  t.";*^"*;, 
to  have  a  diftributivc  Iharc  without  any  allowance  for  lands  by  ar^ufmn^blc  the 

dcfcent*  bar  buc  noUc- 

cition. 

U4  And  ^''•'^V^-'-^- 

/^/H  (ye  h 
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LvtxvycBe  v.  And  Sir  Jo/eph  Jeiyll  ruled,  xhzfi  he  fliould  allow  fpr  thefc 

hy^urm'i^L  Jands.     For  he  faid  the  ftatutc  only  intended  to  provide  for  ibfi 
mmrs  (1).       *  hcii'  of  the  family,  who  is  the  common  law  heir,  and  nox  for  01^ 
who  is  only  heir  by  cuftom  in  fome  particular  places. 


(i)  Reported  Ca/.  temp.  Talh,     Talbot ^ib.%%o.  RohtmfrnmGaveV^ 
276.  and  that  the  prefcnt  decree     AfpenJ'uc. 
>y«s  rcvcrfed  by  Lord  Cbanceilor 


$3^ 


-       ''-'U      I  "  J'"'      '       M"'.>'.\    '■        ■  ,1.1,1 

Trinity  Term 

5  &  6  Georgii  2.      In  B,  R. 
Robert  Lord  Raymond,  Lord  Chief  Jtiftice^ 


Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.  ^jHfticcs. 

William  Lee,  Efq\ 


\jH/ 


Sir  Philip  Yorke,  Knt.  Attorney  General^ 
Charles  Talbot,  Efq.  Solicitor  General. 


Ruthcrfprd  verf.  Scott^ 

TH  E  defendant  coming  up  by  habeas  corpus  from  the  Ad-  iftiuit  ispen4* 
miralty,  appeared  to  be  charged  there  at  the  fuit  of  feventl  'mgm  B.  R. 
owners,  for  embezzling  the  goods  of  the  (hip.     And  the  plain-  JJC^^iS^i^'" 
tiff  here  making  an  affidavit  that  he  was  indebted  to  him  on  a  cuftody,  he  m«ft 
promiflbry  note,  the  court  took  him  from  the  Admiralty,  and  be  turned  ovett* 
icnt  liim  to  the  marfhal.     For  they  faid  the  caufe  in  the  Admi-       """H* 
ralty  might  as  well  be  followed  in  an  a£lion  of  trover,  and  they 
paid  no  regard  to  the  Admiralty  method  of  fending  over  a  com- 
ftniffion  to  examine  foreign  witnefles,  which  was  a  privilege  that 
I  urged  the  plaintiffs  below  could  not  have  in  this  court* 


Burry  verf.  Perry. 

I  A  S  E  for  wonis  fpoken  of  a  houfe-fmith,  per  quod  he  loft  '^'^*'*  "?•  "«** 
the  cuttom  oi  A.  B.  and  C  and  5  j.  damages  given.     And  »fgct^  ***" 

•       ^  «  -.  L.  Raym.  icSS. 

a  Bam.  B.  Rr  79-  »4-  »i3«  »  53- a  *  Kely.  71.  S.  C. 

rulc4 
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ruled  there  fhould  be  no  more  cofts,  the  words  being  agreed  to 
be  adtionablc  of  thcmftlvcs  ( i). 


(l)    Woodbouft   V.    Bid<we1h    *  Tijin  v.   Glafs,  ib,    142.     Collier 

Keb,    654.      Surman    v.    SheeUto,  y,  Gaillard,  2  B lack.  1062.    i).  P. 

3  Burr.  1688.     Baker   v.    Hearn,  in  C.  B,  Dairy  v.   ^/>e,  Prafii 

Bull.  L.N.  P.  II.     S.  P.  ;Vf  5.  iC.  Rig,   III.     Cc.  Ctf/.  /v.  C.  P. 

7«rw^r  V.   Horton,     Barnes    132.  1 39.  is  contra. 

[  937  J  Read  verf.  Chapman. 

If  the  mate  be-  A     ^jjj^  went  out  matc,  and  in  the  voyage  the  mailer  died, 

carToal'y^fuein  -^^  ^ud  he  fucceedcd  to  the  commaud  of  the  fhip.     And  hav- 

thc  AJmiraity  ing  brought  her  home,  he  fued  ki  the  AJniiralty  for  his  wages 

fjr  his  wages  j«  ^^  mate,  and  for  a  further  allowance  after  he  became  mailer. 


mate, 


2  K.e'i.  2z6.        And  the  court  granted  a  prohibition  quoad  the  time  he  was 
^*n*^**o  t»       matter  (i),  ani  refufcd  it  quoad  the  time  he  was  mate, 

2  Bian.  B.  R* 


460.  S.  C. 


(i)  Ragg  V.  Kmf;^  ante  858.     S.  P.  in  C/^jr  ▼.  Snelgrmfe,  1  L</« 
-Riya.  577. 

Dominus  Rex  verf.  Roberts, 

Conviaion  af-  ^  |  iHE  defendant  being  a  bricklayer,  was  conrided  for  not 

firmed  after  J^     building  party-walls  according  to  the  ftatute.    And  having 

^att**  ^  ^*  brought  a  certiorari^  died  before  argument.     Notwithftanding 

1  Seff.  C\.  p.  which  the  court  would  go  on  and  affirm  the  convi£lion. 
376.  No.  158. 

S.  C.  but  not 

^'^'  Dominus  Rex  verf.  Lowfield. 

What  amou  A  ^  indiftment  for  perjury  being  removed  by  certiorari^  the 

to  bringing  down  xjL  defendant  made  up  the  record,  and  carried  it  down  to  the 
an  indidmcnt  to  fittings,  With  z  difiringnSj  and  Mr.  Attorney's  warrant  for  a  to/tfj-. 
t;;,'^/;,^^°f[^"^  There  being  a  fpecial  jury,  eleven  only  appeared.  And  the 
and  cofts.  counfel  for  the  profecutor  would  not  pray  a  tales^  though  the 

2  ICciy.  69.  s,  c.  warrant  was  given  them  :  and  the  counfel  for  the  defendant  not 

praying  one,  the  caufe  was  made  a  rcmanct  pro  dcfeBu  juratorum. 
And  upon  motion  for  coils  for  not  going  on  to  trial,  the  court 
held,  the  defendant  fhould  pay  none,  he  having  done  all  that 
was  nccelTary  to  put  the  profecutor  in  a  capacity  to  try  the  caufe^ 
if  he  would  ( i). , 


(i)  Vide  Rcx  V.  RigbtoH^  S.  P.  where  the  defendant  had  a  warrant 
and  did  not  ale  it.     3  Burr.  1694. 
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flolt  ver/m  Ward  Clarcncicux.  Ante  S50. 

T1HE  plalmifF  dcclnred,    that  it  was  mutually  agreed  bf-  An  i«fantmay 
£wcen  the  plaiiuiffand  dc^-  ndaiu,  that  t).cv  ihould  marry  iTr^lV''''''^^ 
at  Jt  TUture  day,  which  is  pair,  and  tfiat  in  conruleraton  oi  each  apifonotruli 
Other's  promifes,  each  engaged  to  the  ether;   notwithftanding  j^S*-^ 
which  the  defendant  did  not  marry  the  plaintiiT,  but  had  married  I'^^n.  b?  R.^^' 
another,  which  flie  lays  to  her  damage  of  400c/.  a??.  333-  348, 

The  defendant  with  leave  of  the  court  pleaded  double  (^^'zO  1:.  \-j\.  170'. 
non  njfum^ity  and  that  the  plaintiiF  at  the  time  of  the  prv^mifc  3  R'c.  A:)r.  574, 
was  ail  infant  of  tiftcen  years  of  a;^c.  £.  ^.'^^    ^^ 


-.CO. 


The  plaintiff  joins  iflue  on  the  non  njfumpff^  and   a  verdict  is     j    o'^S   1 
found  for  her,  with   icooL  damages.     And  as  lo  the  plea  of  ^ 

infancy  deinurred« 

This  cau'c  was  fevcral  time<?  r.rguei  at  the  bar,    x.  By  Mr. 
Strange  for  t lie  plain litl',  and  Serjeant  i  happle  for  ih«r  f\*t{it.  id.iut. 
When   the  court  inclined   ftronLjly   with   the  pl.iiniilF,   bucau'e 
tliough  the  ^tit,  idant  would  not  have  the  fame  remedy  againft 
her  by  atlion  for  damages,  yet  they  thought  he  might  have  fomc 
remedy,  v/s.  by  fuit  in  the  eccLTiaftical  court,  to  compel  a  p«r-  Th:«  rrm-tjy  is 
formance,  the  plaintiff  b  ing  of  the  age  of  confenr:  and   'l\:.t  tj^  na^^a^  -y 
would  be  a  fuiEcient  confideTation.     And  therefore  iippoin:  d  .  w  j^'Jj  l"*^  /n  .a^' 
argument  by  civilians,  f  j  fee  what  their  law  would  determine  in  /«r  .n.  bencr 
fuchac4fc.  p;eve:..^.f 

Ti  i:  i.  1  ci.  13. 

Upon  the  arguments  of  the  civ'lian*;,  no  inftance  could  be  n.  luic.  cd. 
(hewn,  wherein  they  had  compelled  tiie  performance  of  a  w.*//:.r's 
contract.  And  they  who  argued  for  the  cicfentbnr,  ttrongly  in- 
fift^-d,  that  in  the  cafe  of  a  contrafV /?^'r  verba  defutiiro^  (as  tiiis 
was)  there  was  no  remedy,  even  againft  a  pcrfon  of  full  apjt,  in 
the  fpiritual  court ;  but  only  an  admonition.  And  the  only  rea- 
fon  why  they  hold  jurifdiftion  in  the  cafe  Kii  a  contract />rr  verba 
Je prafenti  is,  becaufe  that  is  loolied  upon  amongit  tlum  to  b*; 
ipfum  matrimomumy  and  they  only  decree  the  formality  of  a  fo- 
kmnization  in  the  face  of  the  church. 

After-their  argument^:  it  was  fpoke  to  a  fv:)iirth  tinie  by  Mr, 
Rerve  and  Serjeant  Eyre.  And  now  this  term  tiie  Chief  Jullicc 
delivered  the  lefolution  of  the  court. 

The  objection  in  this  cafe  is,  that  the  pl.rinriff  not  being 
bound  equally  with  the  defendant,  this  is  uuilum panir.Uy  and  the 
defendant  cannot  be  (phargcd  in  tliis  a£lioa.     Formerly  it  was 

nudd 
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made  a  doubt  by  my  Lord  raughan^  whether  any  a£lion  could 

5 Mod.  sxi*       be  maintained  o(i  mutual  promifes  to  marry;  \>ut  that  is  now  a 

»al*t'  487.  point  not  :o  be  difputtd.      And  as  to  the  prcfent  cafe,  we  Ihould 

'  '  ^  *         have  had  no  difficulty  ii)  piviog  judgment  for  the  planqiifF,  if  wc 

could  have  btCii  latisfitd  by  the  ar^umcnrs  of  tlie  civiinms,  that 

as  the  p'.aintifiF  was  of  the  age  of  confriit,  ^ny  remedy,  tTvjugh 

not  by  way  of  aclion  for  damages,  could  be  had  againft  ht», 

Put  fince  they  fecm  to  have  had  no  precedent  in  the  c^^c^  wc 

muft  confider  it  upog  the  foot  of  the  common  )nw.     A;ul  upon 

that  the  fingle  queOion  is,  whether  this  contract  as  againd  the 

pJuin'ifF,  was  abfolutely  void.      And  wc  aic  all  of  opinion,  that 

this  contraft  is  not  void,  but  only  voidable  at  rht  eicciion  of  th^ 

infant :  and  as  to  the  pcrfon  of  full  age  it  abfolutely  bind$* 
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The  contraft  of  an  infant  is  confidercd  in  law  as  different  from 
the  contia£ls  of  all  Oiher  perfons.  In  fome  cafes  his  contrad 
fhall  bind  him  5  fuch  is  the  contract  of  an  infant  for  neccirarics, 
and  the  law  allows  him  to  make  this  contraft  as  neceffary  for  his 

Erefcrvation  •,  and  therefore  in  fuch  cafe  a  fingle  bill  fhall  bind 
.  im,  th9Ugh  a  bond  with  a  penalty  fhall  not.     i  Lev.  87. 

Where  the  contraft  may  be  for  the  benefit  of  the  infant,  or  to 
his  prejudice ;  the  law  fo  far  protects  him,  as  to  give  him  an 
opportunity  to  confider  it  when  he  comes  of  age  :  and  it  is  good 
or  voidable  at  his  elcdion.  Cro.  C^r.  50a.  2  Roil*  24.  427. 
Hob.  6q  X  Broivni.  t  i.  i  Sid,  41.  1  /^<fw/.  21.  1  Mod.  25. 
Sir  M^.  Jones  164.  But  though  t)ie  infant  has  this  privilege, 
yet  the  party  with  whom  he  contrails  has  not :  he  is  boiijnd  in 
all  eventvS.  And  as  m.arri^ge  is  now  looked  upon  to  be  an  ad- 
vantageous cont|ra£i,  and  no  diftinflion  holds  whether  the  party 
luing  be  man  or  woman,  but  the  true  didinition  is  whether  it  may 
be  for  the  benefit  of  the  infant  \  we  think,  that  though  no  exprefs 
cafe  upon  a  marriage  contract  can  be  cited,  ye^  i^  falls  within 
^he  general  reafon  of  the  law  with  regard  to  infants'  coqtrad^. 
And  no  dangerous  confequencc  can  follow  from  this  deter* 
inination,  becaufe  our  opinion  proictls  the  infant,  even  morfs 
than  if  we  rule  the  contract  to  be  abfolutely  void.  And  as  tp 
perfons  of  full  age,  it  lea\es  them  where  the  law  leaves  tliem, 
which  grants  them  no  fuch  prptedion  againfl  being  drawn  intf 
inconvenient  contrails* 

For  thefe  rcafons  we  are  all  of  opinion  that  tlic  plaintiff  oughf 
to  have  her  judgment  upon  die  demurrer. 
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6  Georgii  2  Regis.     In  B.  R. 
Robert  Lord  Raymond,  Lord  Chief  Jujiicc^ 

\jujltccs. 


Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt. 
WiUiam  Lee,  E/qi 


Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


Hajward  verf.  Newton. 

AN  a£tion  was  brought  for  thcfe  words  fpokcn  of  the  plain-  Veniift  not  f 

tiff*  as  a  wine  merchant,  **  You  are  a  rogue,  villain  and  be  f^t  mid-  for 

"  rafcal,  and  fell  by  ihort  meafurc  j**  and  the  jury  gave  twenty  J))^*;"*^  °^  ^^' 

ihillings  damages.     And  though  it  was  thought  a  hard  c;ife,  yet  Sallt/ej?. 

the  court  faid  it  has  always  been  denied  to  fet  afide  a  verdicl  for  *  Barn.  B.  R. 

imalinefsof  damages,  and  therefore  denied  it  in  this  cafe.    ^/Jtrc  *''"  ^' 
tamen  why  it  is  nc*t  within  the  reafon  of  fctcing  afide  a  verdict 
for  cxcciEve  damages  (i).     Ante  245* 


(1)  Barler  v.  Sir  H'^JjIon  Dixii^  arifes  from  a  niift;;kc  of  the  Inw 
pcM.  105J.  Matnicctv.  Bnc knocks  Hrhcr  in  the  Judge  or  thr  jury. 
^"X*  5^^'     ^'  ^*  ^^^'^  where  i£     lV(.oJfQrd  v.  Zadys^  anu  ^25. 


$i9 


Michaelmas   Term  6  Gto.  a* 

Ex  dimiff'  Lomax  ver/us  Holnidcn  ct  al'. 


'Where  iccefj  ii  T  ^^  c;eclmcnt  the  qucftion  on  a  trial  at  bar  was,  whether  the 
prefumed,  yt  j[  iciTor  was  fon  aiid  heir  of  Cn/eb  LcmaXy  Efq;  deccafcd,  which 
ey.dcncc  riay  be  cieptiidcd  on  thc  qucftioti  of  his  mothcr^s  marriaee.  And  that 
p.;mbiiiiyofbj-  f^^m^r  tully  proved,  and  evidence  given  of  the  hufband's  being 
^  tring  chi  drcn.  frequently  at  Loftd:n^  where  thc  mother  lived,  fo  that  accefs 
Ci.ed  An  .  9.  j^^.|.  |^^  prefumed ;  thc  defen(^aius  were  admitted  to  give  cvi- 
^  ^"^     -*     dcnce  of  his  inability  from  a  bad  habit  of  body  .  i).      But  their 

evidence  not  going  to  an  ImpofTviility,  but  an  improbability  only; 

thai:  was  not  thought  fufHcicnt,  and  there  was  a  vcrdidl  for  the 

plaintiff. 


(i)  Fide  ante  9:5.  Peiidrell  v,  PindrelU  and  the  note. 


Ball  verf.  Knight. 

ERROR  of  a  judgment  given  in  Brl/lGl  court,  after  a 
verdict  for  the  plaintiff.     And  on  the  record  it  appeared, 

that  feven  of  the  panel  were  fworn,  et  quia  ref,dui  ejufdem  jur^ 
clrcum/lantibus.  ^^^  compi ruerunt  idiw  fecundum  confutiudihtm  c'lvitaih  pr^diEl^  alii 
Pitxg.  274.  de  cir.uvTjtaulibus  per  ftruientes  ad   clavam  dvitatis  pradiHa  ac 

\^xJ^'  '  ffiifiiflros  atria  pra:diR^L' ad  hoc  e!e^i  ad  requjithmm prof ati  [quer*) 
s  Barn.  B.  R.  p^^  mandatuvi  curie:  hie  de  novo  apponuntur  quorum  fi.mina  in  panello 
164.  194.  S.  C.  ultimo  merit ioncto  ajfilantur  in  curia  hie  fecundum  f.rmam  Jlatuti  in 

hujftfmodi  cafu  edxti  et  provifu  And  then  they  join  with  the  others, 

and  give  the  vcrdi6t. 

It  was  now  objected,  that  this  was  error,  it  being  a  cuftom 
contrary  to  law.  And  i  RolL  ^br.  563.//.  15.  was  cited  in 
point.  Before  thc  ftatute  Wefm,  2.  all  trials  but  in  aflifcs  were 
at  bar  on  the  njemre\  and  .if  a  full  jury  did  not  appear,  a  decern 
tales  was  awarded.  Then  came  the  ftatute  Wcjlm.  2.  r.  30.  and 
gave  a  nifi  prius*  Ail  trials  are  by  Magna  charia  to  be  per 
pares y  and  7  t5f  8  W^  3.  r,  32.  which  appoints  tales  men  to  be 
taken  out  of  fomc  of  the  other  panels,  fliews  it  was  defigned, 
the  parties  (hould  have  Tome  k!r.)v^iedge  of  them  5  and  that 
barely  being  a  by-n.an<!er  was  not  fulTieient.  A  cuftom  to  try 
by  fix  jurors  is  void,  i  RolL  Ahr.  ^64.  pL  17.  Cro,  Car,  259. 
Here  is  no  cuftom  to  challenge,  and  yet  35  //.  8.  r.  5.  and 
14  Eliz.  r.  9.  whicli  give  a  tales  in  fuperior  courts,  thought 
that  rcafonable.  Many  more  caf'-s  were  cited  to  prove  from  fimi-*. 
Iarinftance.%  that  fuch  a  cuftom  was  illegal.  Dav.  53.  I  Roll. 
Abr.  s^j./i/.  II.  13,  14,  564./>/.  2o.     D)\2S1*     iRclLAbr. 

558. 


It  IS  rtot  t  good 
cuilom  foraii  in- 
ferior court  to 
award  d  tales  de 
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558.     Dav.  34.  *.     I  Sid.  267.     Pal.  21  !•     Mo4  8.     2  /«/?. 
46.     2  -^//rf.  152. 

It  was  further  objcftcd,  that  none  but  liberi  homines  could 
be  jurors,  whereas  thefe  ilanders-by  might  be  aliens,  infidels^ 
&r.  and  they  appear  to  have  been  {worn  at  the  elc£lion  of  the 
plaintiff  only. 

E  contra  it  was  argued  to  be  a  good  cuftom,  being  for  the  ex- 
pedition of  Juftice.  And  to  the  exprefs  authority  of  i  Roll. 
Ahr*  S^2'  P^'  '5*  ^^*  oppofed  2  Rol/.  Jbr.  672.  22.  i.  where  it 
is  entred  ocherwife,  but  with  a  dubitatur.  And  as  to  the  ob- 
jection that  it  is  againfl  law,  it  was  anfwered,  that  all  cudoms 
are  fo  \  the  only  queilion  is  if  it  be  a  reafonable  alteration,  and  [  942  ] 
that  it  is  fo,  is  proved  from  the  (latutes  which  have  a£tually 
made  this  alteration  with  regard  to  fuperior  courts.  And  i  Roll. 
Abr.  564.  pL  16.  18.  Cro,  Eliz,  894.  I  Mod.  96.  Trials 
per  pais  69.  were  cited.  And  the  allowance  of  a  cuitom  to  de- 
vife  before  the  ftatute  Hen.  8.  was  relied  on. 

The  court  upon  the  firft  argument  fecmed  ftrongly  inclined 
for  the  cuftom.  But  afterwards  the  city  counfel  certifying,  that 
they  never  have  a  tales  in  London^  and  the  court  taking  notice 
that  the  judgment  faid  to  be  reverfed  for  this  error  in  i  Roll. 
Abr.  563.  wr.s  in  Charles  the  Firft's  time,  and  is  aftually  entered 
up;  and  the  dubitatur  in  2  Roll.  Abr.  672.  was  in  the  time  of 
James  the  Firft,  and  that  this  was  not  to  be  diftinguifhed  from 
the  cafe  of  fix  jurors.    They  reverfed  the  judgment. 


Peak  verf.  Bourne. 

TH  E  plaintiff  declared  in  prohibition,  that  he  was  fued  in  A  parifli-clcrk 
the  fpiritual  court  for  executing  the  office  of  deputy  parifli-  "LJ^^^f*^"'*^  '''^ 
clerk  without  the  licence  of  the  ordinary.  puty^ without 

iicence  oK  the 

On  demurrer  three  points  were  mad«^ :  i.  Whethep  a  parifti-  0^'**^!^'^^  ^^ 
clerk  be  a  temporal  or  a  fpiritual  officer ;  2.  Whether  he  can  i^^^^orai or  a" 
make  a  deputy;  and  3.  Whether  the  licence  of  the  ordinary  is  fp'ntuai  offic  r, 
rcquifitc.  ""'^  ^•'^"^*'^'  'r 

*  C4n  appoint  a  de- 

puty. 

It  was  argued  three  feveral  times  upon  all  the  points.    But  the  » i^^^n.  n   r. 
court  in  giving  judgment  founded  tlicmfelves  cnly  upon  ihe  lal?:,  J^.;^',  *;^:  ^„ 
as  to  which  they  held  that  a  licence  was  not  necefl'ary,  and  s.  ctbyin  '" 
therefore  gave  jucfgment  fcT  the  plaintifF  in  prohibition.     They  "^"°-  t>f^'"' '*- 
faid  the  canon  did  not  require  it,  and  indeed  it  would  be  a  trans-  niTn:  bui'no^ de- 
ferring the-  right  of  appointment  to  all  intents  and  purpoles  to  tiiion. 

2  th^ 
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the  ofdinaty :  the  Injlitutio  juris  camnici  m.  fays.  He  may  M 
appointed  foU  pre/bjtero  abfque fcientia  epifcopu  2  Roll.  AbK2^t» 
pL  44. 

As  fo  flic  c^hcr  two  points,  the  court  ftrohgly  inclined  that  \it 
was  a  temporal  officer  as  to  the  right  of  his  office,  and  that  he 
might  make  a  deputy. 

For  the  firft  were  cited  18  E.  3.  27.  13  Co,  70.  1  tro. 
6^6.  Pal.  219'  ^lar;  101.  i  Keb.  286.  2  Roll.  Abr.  285. 
//.  3(7.  2  Brc^vfihiu  f  I.  I  Lh).  75.  I  Vefii.  143.  2  Lev. 
l8,  Salk.  536.  GW^.  163.  OW.  Bendl.  142.  i  Z^i?/;.  94. 
Fitzh.  Atimtity  40.  Hugffs  Par/on* s  Law  275.  And  when  the 
f  04*^  1  ^^"^  ^^'^^  preiTed  with  tfieir  own  authority  in  Tc^vn/hend  v. 
Thorpe,  ante  776.  they  fard  it  was  a  hafty  opinio^],  mto  which 
they  wefc  tranfportcd  by  the  enormity  of  the  cafe  ( 1 ); 

For  the  fecond  wcr'*  cited  i  RotL  Rep;  274.  ATo.  845.  (3 
JSul/l.  77.  2  Ro/l.  Rrp.  274.  9  Co.  48.)  That  a  conftabic 
may  ninke  a  deputy :  and  the  common  dlflinftion  is  between  a 
judicial  and  a  niimileriil  officer^  as  a  pariQi-clerk  certainly  is. 


(0  l^i'l^  Gaudye*s  cafe,  2  Bio-xnl,  48.     Pitts  v.  Evans,  fofi.  11 08. 
Tarrar.t  w  llaxby^    \  Burr,  36;.  S.  P. 


Chapman  vcrf.  Lamb. 

Crto^ithatare  TN  trover  for  fourte^'n  (liirts,  a  night-gown,  and  cap,  a  cafe 
jioi  imfwnicd  by  J^  ^y^^s  xwA^  fcr  the  Opinion  of  the  court.  Tliat  the  pLiintiiF 
ci«p!:"':*wduir-  '•^''rivcd  n  Doi'cr  from  Prancey  and  brouglit  the  goods  with  him 
£  B-ir.  n.  R.  as  his  own  wearing  apparel,  and  not  as  merchandize,  or  for 
'^K  .^'f.'x         falc ;  and  tiie  defendant  I'el/cd  them  for  non-payment  of  duty. 

s.  c.  v..  ic  iV.l. 

Ti-oi:''  lies  Kctelh^  for  the  plaintiiT  infiftcd,  that  by  13  ^  14  Cur.  2.  r.  1 1. 

a|4ii.>ithtomc;r  r  j^      no'q:oods  arc  liable,  but  ab  fucli  arc  imported  as  merchan- 

vrho  fcucs  anil     J^,.     '  f^    •      1    iv-        ?       ^ 

carries  .htm       uize,  aiid  Cited  /  augiu  l6j. 

R:eve  ct,vtra  indfted,  that  the  phintlfFis  by  this  one  importa- 
tion a  nii'vchant  withi.-  tl.e  12  Car.  2.  c.  4.  and  that  the  only 
tell  whither  goods  are  iri|iort.:d  as  mcrcb:inilize  is»  M'hcther 
they  are  fuch  lii^  may  be  expo  fed  to  fale :  at  ihis  latc  every  man 
liiay  import  hii  uwn  wine,  or  filks  for  all  hiti  fanii'y.     He  laid 


(I)  Tinkler  V   A;/r,  5  T^r.  2657.  S.P. 

^    ^  the 
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4hc  Attorney  General  inGfted  to  fpeak  to  it,  fo  the  court  or« 
^ered  an  ulterius  concilium^  though  they  inclmed  ftrongly  for  the 
pUintiff. 

And  this  term  Mr*  Attorney  came  into  court,  and  faid  that 
it  being  dated  with  negative  words,  that  the  goods  were  not  im* 
ported  as  merchandize,  it  was  too  hard  for  him  to  maintain ; 
but  if  it  had  flood  only  upon  the  words  that  he  did  not  bring 
them  in  to  fell,  he  would  have  conteftcd  it.  So  'the  plaintiff 
Iiad  judgment. 


Maud  verf.  Branthwalte. 

TH  E  defendant  being  in  cuftody,  the  plaintiflF  obtained  P^i^ct* 
judgment.  And  inftead  of  charging  him  in  execution, 
whereby  he  would  be  intitled  to  his  difcharge  on  the  Lords'  a£l ; 
the  plaintiflF  brought  an  a£lion  of  debt  upon  the  judgment,  and 
charged  him  in  cuftody.  But  oh  application  to  the  court,  when 
he  luul  lain  two  ^rms  after  the  judgment,  the  court  difcharged 
him  on  common  bail,  faying.  It  was  a  trick  to  deprive  the  de*  [  P44  1 
fendant  of  the  benefit  of  a  merciful  law  ( i  ]• 

( I )  TiVr.  Blofii^ord  V.  Fo§t,  Cowp.  75. 

Dommus  Rex  verf.  Inhabitantes  de  Eckerfliall. 

AN  order  was  made  on  7  {^  8  ^T".  3.  r.  29.  for  the parifli  at  3  i^ 4II  uu. 
large  to  repair  the  highways,  the  6  i  in  the  pound  levied  «•  "• 
on  the  infliip  not  being  fufliicient.    And  a  certiorari  being  moved  J.*^.  ^'  ^* 
for,  rt  was  objedcd,  that  '^  V  /^  W.  i^  M.  c.  12.  had  taken  it  Ce^i^sri^ 
away ;  to  which  it  was  anfwcred,  that  this  is  an  order  founded  f  !^^^,^5'** 
on  a  fubfequent  law.     Sed  p€r  curiam^  They  muft  both  be  taken  I79*!  No.'i6i. 
together :  the  rate  muft  be  made  in  aid  of  the  inlhipj  by  virtue  >•  c\ 
of  the  former  law.     So  a  certiorari  was  denied. 

Lewis  verf.  Fog. 
At  Nifi  prius  in  MiddJefcx,  coram  Raymond  Chief  Jujiia. 

IN  an  aftion  by  the  maftet  for  the  defendant's  dog's  biting  his  Apprentice  wU- 
apprentice,  ^r  quod  fervitium  amiftt^  the  Chief  Juftice  aU  nefifornwfteria 
lowed  the  apprentice  to  be  a  witnefs  ( i).  ^UrvUi!Z  ^H^ifit. 

(l)  DunJUy  v.  H^eftbrown,  ante     Harding,  ante  595.     Gci  v.  /fV^ 
414.  contra.     But  that  ihc  pre-     ibam,  fojt,  1054, 
£enc  decifioa  ii  law,  vide  Dmel  v« 
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6  Georgii  2  Regis.     In  B.  R. 

Robert  L»rd  Raymond,  Lord  Chief  Jufiicc. 

Sir  Francis  Page,  Knt.  1 

Sir  Edmund  Probyn,  Knt.  [Jtifiic^s. 

WiUiam  Lee,  %  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 

Dominus  Rex  verf,  Davis. 

iTtf*  r«r*  to  re-  A  Habeas  corptts  was  granted  (without- any  affidavit)  to  rc- 
~m  lfW«  to«  -^  °*^^^  ^^^  defendant  from  Brecknock  gaol  to  Hereford,  to 
Emgn/h  county,  take  hls  trial  there  on  an  indi£tment ;  purfuant  to  the  opinion 
a  Barn.  D.  R.  j^  Jtbo^^  cafc,  ante  553.  that  the  adjacent  Englijb  county  has  a 
'    *        concurrent  jurifdidtion  by  the  ftatutc  26  Hen.  8.  c.  4* 

Lambert  verf.  Branthwaite. 

The>/w»/ir«jii  -w-^  E  B  T  on  bond  :  on  oyr  it  appeared  to  be  ieneri  etfirmtter 

cient  dcfcrip*don    I  3  obltgari  in  viginti  libris  folvendis  eidem  Richardo  Lambert. 

of  th«  obligee.      And  after  verdift  pro  quet^  on  non  eft  faElum  pleaded,  it  was  ob- 

jefled   that  there   was  no  perfon   to   whom  he  was   faid    to 

be  bound,  or  to  whom  eidem  can  refer,     i  Lev.  235.     But  on 

autliority  of  3  Ltv.  2i»  the  judgment  was  affirmed. 
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Dominus  Rex  verf.  Moore* 

AN  indiflmcnt  for  perjury  was  removed  by  cernoraru  and  the  ^^][^"°^*^ 
defendant  paid  cofts  for  not  going  on  to  trial :  the  profe-  fomc  cafct  lo 
cvtor  afterwards  moved  to  quaih  it,  which  the  court  refufed,  payct^^ition 
unlefs  he  would  fubmit  to  pay  cofts  ( i  )•     Strange  pro  defendettte.  2!d'mc1ft.**  *"* 


{\)ruURixyr.  fFibb,  3  Burr.  1469. 


Mufgrave  verf.  Bovey. 


a  Kely.  103. 
8.C. 


A  Prohibition  was  granted  to  a  fuit  for  thefe  words,  fpoken  what  not  a  fpi« 
by  one  clergyman  of  another,  "  You  are  an  old  rogue  and  V}^^  <ietan»- 
**  a  rafcaly  and  a  contemptible  fellow,  defpifed  and  hated  by  every  ^°^'eiy.  loi^ 
<*body"(l).     Cttm*.  253.  103.  S.C* 


(1)    Coxaer  v.    Par/ons^    Salk.     G'lhf,  Ctd.  1025.     2  Bwm\  EccU 
692.     HaUy.  Downei^  Cam.  509.     luru  119. 


Oliver  verf.  Lawrence. 

A  Rule  to  anfwer  the  matter  In  an  affidavit  was  difcharged  No  role  to 
on  my  motion,  becaufe  on  the  affirmation  of  a  Quaker,  ^jf*'^'  ?**  ^*- 
and  this  is  a  criminal  profecution.     jinle  441.  527.  872.  Qolkcr.****  ** 


Jcnys  verf.  Fawler  ct  al\ 
jA  Guildhall,  coram  Raymond  Chief  Jujlice. 

IN  an  aftion  by  the  indorfee  of  a  bill  of  exchange  againft  the  .pj,,  acceptor 
acceptor,  it  was  held  not  to  be  neccflary,  to  prove  the  hand  cannot  fet  up  a 
of  the  drawer :  and  the  plaintiff  rcfted  on  the  proof  of  the  ac-  ^'f*'^  •^  ^ 
ceptance.     The  defendant  offi^red  to  prove  it  a  forged  bill,  by 
calling  perfons  who  were  acquainted  with  the  hand  of  the  drawer, 
and  would  fwear  they  did  not  believe  it  to  be  his  hand.     But 
the  Chief  Juftice  would  not  admit  this,  from  the  danger  to  ne- 
gotiable notes,  and  becaufe  a  man  might  with  defign  write  con- 
trary to  his  ufual  method.     And  he  ftrongly  inclined,  that  even 
aclual  iroof  of  forgery  would  not  excufc  the  defendants  againfl: 

X  a  their 
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iheir  own  acceptance,  which  had  given  the  bill  a  credit  Co  Htm 
indorfee  (!)•     Strangi  pro  quer\  who  had  a  verdidi. 


(i)  Price  V.  I^eaUt    3    Burr,  fin  v .  Lutwidge^  ante  648.  onlcft 

'IJ54.      In  ^mith  V.   Cbefiert    i  a  diftiDdion  arifes  where  the  ac- 

^erm  Rep.  654.  ace.    In  CM/vrr  V*  tion  is  brought  by  the  payee agabft 

Le  Blancj  pofi.  105 1,  the  inclina-  the  acceptor,  (as  that  cafe  leems 

-xvMLoiVMc^Hard'micke^t  opinion  to  have   been);   and  where  it  it 

was  contra  \  and  the  opinion  of  brought  by  an  indorfee  for  a  valua- 

Lord  Rajmond  hlmfelf  in  JVilkin-  ble  conHderation  as  is  the  prefent. 

Dominus  Rex  verf.  Smith. 

^*c«i'  cMf.  A    i^  exconwiufiicato  capiendo  was  quaflied  for  incertainty  being 

«P«*«95«-    J^^^  jj^  r^i/^  dtfamationis five  convtciif  which  lad  is  too  ioofc  a 
word.     Fide  Litt.  Di^.     Strange  pro  defendente* 

• 
[  947  ]  X»aunder  verfi  Qipps* 

Whitt  mifcMi-  "|3  IX»L  in  C.  5.  againft  an  attorney,  where  the  proceedings 
'  J^  jj^g  Qj^  ^  jigy  certain.     And  after  judgment  by  default,  the 

writ  of  inquiry  was  returnable  at  a  general  return,  and  this  was 
objeflcd  on  error.  Strange  contra  infifted  it  was  but  a  mifconti- 
nuance,  and  cured  by  32  Hen.  8.  r.  30.  and  4^5  Ann.  c.  16. 
and  it  was  fo  determined  Rex  v.  Epifcopttm  Miden*^  ante  6z.  Oa 
the  authority  of  which  cafe  the  judgment  was  afiirmed. 


tumonce. 


Lockyer  et  al'  verfi  Savage  ct  al'.     In  Scaccarlo. 

Tju  child  oft  fan  H  E  plaintiffs  brought  a  bill  as  affijnees  of  a  comjniflion  of 
doM^tnof  m  X  bankruptcy  againft  Ncrris^  to  have  an  accouiU  of  the  per- 
intyin  confi-  fonalcftatc  which  the  bankrupt's  wife's  father  died  poflcflcd  of, 
dmiionofipre.  j^^  jj^j^gr  a  freeman  of  London. 

leot  fortune  bar  ^ 

hcrielfofher 

cttftomary  p-irt.       The  defendants  infiftcd,  that  by  articles  between  the  bankrupt 
a  E^.  Abr.  »6o.  ^^^  Freeman  and  his  daughter,  previous  to  the  marriage,  (he  had 
m/lm  ^^      in  confideration  of  4000/.  advanced  by  the  father  in  his  lifc- 

f/rt^t^^/^^  time,  relcafed  her  right  to  any  farther  demand  out  of  the  pcrfonal 
^    cftate  -,  and  that  the  4000/.  was  fettled  to  the  ufe  of  the  bank- 
rupt for  life,  but  if  he  failed  in  the  world,  the  tru flees  were  not 
to  pay  the  produce  to  him,  but  apply  it  to  the  feparate  mainte- 
nance oi  the  wife  and  children. 

Upon 
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Upon  the  hearing  two  points  were  ruled,  i.  That  a  chiM  of 
full  age  might,  for  the  conGderation  of  a  prefent   advancement, 
bar  herfelf  of  the  cuftomary  (hare  (i ).    And  that  it  was  ftrongcr 
in  the  cafe  of  a  child  who  had  a  right,  tlian  in  the  cafe  of  an  in- 
tended wife,  which  had  been  allowed.  2  Fern.  665.     2.  That  J^J^^]J^ 
the  provifion  for  her  maintenance  ia  cafe   the  hufband  failed,  ^ttied  or.  haf- 
was  good  againft  creditors ;  it  not  being  a  provifion   out  of  die  *>«»<*tjiihefaiii, 
banl^pt's  eftate,  but  the  fcttlcmcnt  of  her  own  fortune,     jilr.  kmxc^!^^^ 
£qu»  Caf*  53,  54.     And  though  it  was  objeAed,  that  the  pro- 
fits were  forfeited  by  the  a£l  which  was  to  veil  the  feparate  right 
in  the  wife,  viz.   bankruptcy;  and  when  two  rights  concur, 
furfior  eft  dkfptfitio  legis  quatn  hominis  (2}  .*  yet  the  court  compared 
it  to  the  cafe  of  a  leafe,  where  the  leflee  is  reftrained  from  af- 
figning  without  confent  of  the  leflbr,  and  the  affignment  has  al- 
ways been  held  to  be  void(3}.     The  bill  was  difmifTed  with 
cofts.     Strange  pro  defendsnte. 


(i)  But  if  the  father  oblige  his 
child  to  releafe  for  the  fake  of 
maiotenance  it  is  void,  as  a  fraud 
upon  the  caftom.  Hnon  v.  Hefon^ 
2  Atk.  160,  Vide  Meieal/y.  IveSy 
I  Atk.  63.  that  if  the  wife  ie  under 
age,  and  the  halband  and  Ihe, 
in  confideration  of  a  marriage 
portion  covenant  to  releafe,  the 
wife's  orphanage  (hare,  the  huf- 


band's  covenant  would  be  cdnfi- 
dered  in  equity  as  an  abfblute  re- 
leafe and  extingaiih  the  wife's 
right. 

(a)  See  TuUy  v.  Sparhes,  ante 
867.  and  the  cafes  cited  «.  1 . 

(3)  Roe  v.  GaUiers,  2  Term  Re f. 
»33.  and  fee  the  cafes  cited 
CQ§ie*s  Bank,  Law.  3  eil.  448. 
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Eafter  Term 

6  Gcorgii  2  Regis.      In  B.  R^ 

N.  B.  The  Lard  Raymond  ifyirtg  the  laji  vacation^ 
there  was  no  Chief  yujlice  this  term. 

Sir  Francis  Page,  Knt.  -^ 

Sir  Edmund  Probyn,  Knt.  >  Jujlices. 

William  Lee,  Efq\  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 

Memorandum  :  All  writs  were  dirc6tcd  to  Mr.  Juftice 
Page,  and  ie^e  in  his  name. 


Crfe   of  the  Borough  of  Calne  in  Wilts. 

llfgrJams*  A  FFIDAVIT  being  made,  that  the  fteward  who keepf 

Xx  the  publick books  had  refufed  to  produce  them  at  the  cor- 
porate meeting,  to  enter  the  ele£lions  of  their  members  ;  a  man^ 
damus  was  granted  to  him,  to  attend  witli  the  books  at  the  next 
corporate  alfcmbly  ( i;. 


(l)  Vide  Rrx  V*.  Wlhtmttn,  ante  879. 

r  A^Q  1  Cafe  of  the  Eorcugh  of  Evefliam. 

SUnd.mwi.         /nr^IIE  curioni  1$  to  give   24  hours  notice  of  an   elecflion  : 

X      a  mr.ndatntfs  wris  granted  to  chnfc  a  capital  burgtTs.      And 

it  was  movcc!  on  the  other  fide  lo  fix  a  day,  or  thut  ir  ir.ight  be 

on 
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on  fix  days  notice.    -But  the  court  would  give  qo  direAions» 
faying  they  could  not  alter  tbe  conftitution  of  the  borough. 

Baker  verf.  Wcftbrookc. 

IT  was  refufed  to  let  the  defendant  plead  non  ajfumffity  and  a  P]$ad  doable. 
tender  ( i ). 


(i)   McLcUUan    V.   Horward,    4  all  the  cafes  concerning  pleading 

H'erm  Rep,    194.     AToy   v.    Pateh^  double  under  the  ftatute  for  the 

27  Geo.  3.  B.   R,  cited  /^.   S.  P.  amendment  of  the  law  colleded. 

Sec  alfo   Jenkins  r.    EJrjords^  5  5    Com,    Dig.    Pleader.    (E.  2.) 

Ttrm  Rep.  97.  ^}iiffl}aky.  v.  Har»  388. 
riJoH,  Barnes  360.  feems  contra  Sec 


Home  V€rf.  Buffiell. 

ERROR  was  brought  of  a  judgment  in  tbe  Marjbalfea  After  affirmance 
court,  and  error  in  law  aflTigned,  and  the  judgment  af-  nowmofrrwr 
firmed.     Then  a  writ  of  error  coram  vobis  5  which  the  court  faid  ^^^^t^f"^*-^, 
could  not  be  allowed  without  leave,  and   therefore  held  it  no  out  motion.  * 
fuperfedeas.     Ante  6qo.  a  Barn.  B.  R. 

-*  ^  -^  ^  253,  160,  26a . 

s.  c. 

Macarty  verf.  Barrow. 

THE  defendant  \n  January   1728.  drew   bills  on   Spain ^ 
which  in  ^^jrrA  were  returned  protelted  for  non-acccpt-  i^parnV.  R. 
ance;  between  the  drawing  and  return   he  became  a  bankrupt :  25^,  255. 
and  being  fued  to    execution  as    the  drawer,  he   moved    on  ^  ^*^^*  *7-^ 
the  aft  5  Geo.  2.  r.  30.  J  7.  to  be  difchaged,  it  being  a  debt  con-  \^^i,  s.  C?' 
traced  before  his  bankruptcy. 

Strange  contra  inGfted,  that  this  caufe  of  aftion  arofe  upon  the  1 

non-acceptance  and  proteft,  which  are  both  necellary  to  be 
averred  in  order  to  maintain  the  adtion,  and  the  charges  thereof 
are  to  be  recovered. 

Sed per  curiam^  The  principal  is  the  drawing  the  bills  ( i ),  and 
therefore  he  muft  be  difcharged.     ^tare  tamen* 


.  (i)  The  rcafon  as  given  more  the  bills,  and  that  the  non-ac- 
fully  in  the  other  reports  is,  that  ceptance  &c.  raifes  no  debt,  but 
the  debt  it  contrafled  by  drawing    is  merely  a  notice  to  the  drawer 

X  4  that 
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Ant  tiie  driwee  will  not  pay. 
Upon  this  principle  it  has  been 
Held,  that  if  a  bill  of  exchange 
be  not  accepted,  an  a^on  will 
fie  againfl  the  drawer  before  it 
is  made  payable.  Bright  v.  Pur* 
tier,  BuU,  L.  N.  P.  269.  Mi^i^ii 
V.  Mayr^  3aig,  54.  3  ed.  S.  P. 
and  that  the  indorfee  of  a  pro- 
miflbry  note  may  be  difcharged 
ttnder  an  infolvent  aA.  (12   Ge9» 


3.  r.  23.  §  21.)  which  takes  pla^ 
before  it  becomes  due.  Harmgn 
V.  Leakey  Cowp.  22.  The  prefent 
cafe  is  more  fully  reported  and 
the  authority  of  it  recognized  by 
mimot  C.  J.  3  fTti/.  17.  and 
faid  that  the  court  held  that  7 
Geo,  I.  r.  31.  extended  to  it. 
The  point  therefore  appears  to  be 
fettled. 


91» 
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6  Georgii  2  Regis.     la  B.  R. 


No  Chief  yujlice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.      ^  Juftices^ 

William  Lee,  Efq\ 

Sir  Philip  Yofke,  KnU  Attwney  GeneraL 
Charles  Talbot,  Efq^  Solicitor  GeaeraL 


] 


Leehill  verf.  Sir  Thomas  Reynell. 


'  T  was  ruled  that  the  ele£Hon  in  amending,  to  pay  cofts  or  ^'^^ 


X  gi^c  an  imparlance,  was  in  the  defendant,  and  not  in  the  Reg.  70,  475. 
plaintiff:  and  faid  to  be  the  prance  of  C.  B.  Comb.  58.  ace 

'  '^  Vide  s  Keb. 


Dominus  Rex  vetf.  Eeat* 

TH  E  court  refufed  to  quafli  an  Englijb  excommunicato  capi^  _ 
endo  that  was  f'^r  flander  or  defamation^  faying  that  was  *•». 
not  uncertain  as  convicium  was.  "   |  ^^'  "^ 

VU«Mte94i« 

Between  tlie  Parifhes  of  Lidney  and  Stroud  in  Gloucefter. 

UP  O  N  a  fpecial  order  of  feflions  it  was  dated,  that  a  maid  Pmt. 
was  hired  for  a   quarter  of  a  year,  and  if  flic  and  her  ^'^J^'^flPS. 
mafter  liked  one  anoAcrj  ibc  was  to  continue  the  whole  year,  la.  i7«o.  p. 

ftlt.VOLl.lM. 

>75*    B«Ct»bjCMUL  a««1.4it.S.a  allamfull. 

and 
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jnd  have  3  /.  for  her  year's  wages  :  that  (he  ftaid  the  year  onf^ 
and  had  hers/.  And  this  on  debate  was  held  to  be  a  fettle* 
ineut(i)* 


.  {i)  Rfxv,  Nciij  TVindfor,  Burr,  mon  of  F»/ier  J.  that  thefe  cafes 

S.  C.  19.     liex  V.  j^iherton,  ih.  have  carried  the  matter  as  far  a» 

J03.  pofl,  1182.  Rex  V.  St.  Ehhst  poffiWe.     Rexy.  llam^  lb.  306. 
tb.  289^  S.  P.  and  'L'idc  the  opi- 

• 
f  951  ]  Gambler  verf.  Wright. 

Where «priioner  TT^  R  R  O  R  of  a  jutlgmcnt  in  6\  5.  in  an  a£li6n  of  cfcapcr 
I.T.7o*c/!b™  11/  s^gainft  the  warden  of  the  Fleet :  and  the  declaration  fet 
there  ii  no  ncci  out,  t\\zx.  William  IVilhinfift  being  indebted  to  the  plaintiff  in 
fn  adion  of  200  A  for  goods  fold  and  delivered,  he  foed  out  a  latitat  againft 
prSyagainft  *  '^^"^>  ^Y  virtue  whcTCof  he  was  arreftcd,  and  committed  to  the 
hmitiCB.  marfhal,  from  whence  he  was  carried  by  habeas  corpus  htfotc 
«B*rn  b'r  ^^' J*  ^^^^^"f  ^  Judge  of  C.  B,  who  committed  him  to  the 
•Syls.'c'  '  ^^*^^  charged  with  the  plaintiff's /flfz/^i/,  and  the  plaintiff  fued 
jDorefuU.  him  to  judgment,  and  then  the  defendyit  permitted  Jam  to 

cfcape.     On  Not  guilty  pleaded  there  was  a  vcrdift  and  judg- 
ment for  the  pUiimff. 

» 

Serjeant  Hawkins  for  the  plaintiff  in  error  argued,  that  the 
prifoner  being  in  cuftody  of  B.  R.  could  not  be  taken  from 
thence  without  fomc  procefs  in  C.  B.  which  ought  to  be  fet  out, 
and  without  which  the  Judge  had  no  power  to  commit  him.  And 
if  he  was  there  illegally,  the  warden  was  in  the  right  to  let  him 
go.  And  he  cited  i  Roll.  Sep.  217,  276.  Cro.  EL  22j, 
21  H.  6,  10.  Lutw.  1468.  Mo.  274.  2  Leon,  84.  1  BtJJl. 
62.      Cro.  EL  877.     Cro.  Jac.  394.      Salh,  273,  700. 

Defiifofi  contra.  In  the  cafe  of  a  fupcrior  court  you  will  not 
prclume  they  aft  withou:  jurifdidlion,  and  the  habeas  corpus  gave 
it.  The  plaintiff  is  a  ftrangcr  to  the  other's  writ,  and  therefore 
not  to  be  expcfled  to  fet  it  out :  all  the  precedents  arc  in  this 
manner.  Lev.  Ent.  56.  Vide  i8i,  194.  2  Brc^vn.  Ent,  13, 
14.  Rob,  Eiit.  307.  LilL  Ent.  157,  188.  Befides,  this  is 
but  error  in  procefs,  of  which  the  warden  can  take  no  advan- 
tage.    2  Sound.  100. 

The  court  ftrongly  inclined  the  declaration  was  well  enough, 
but  ordered  an  ulterius ;  and  this  term  I  declining  to  argue  it  for 
the  waidcnj  t,I]e  judgment  was  affirmed  oi  courfe. 
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Duckett  verf.  Martin. 

PENDING  error  to  reverfe  an  outlawry  on  m^Tir  procefs,  NoUiiinemr 
il.c  'efendant  in  error  moved  toquafh  the  writ,  becaufe  no  <>^*ttoudawrj 
b-  '  was  -^  -•«*a      Zed  per  curiam^  That  is  never  done  till  the  out-  aBarn.B.k. 
Lwr.  is  icverfcd  \  and  then  we  take  bail  to  appear  to  an  original  »S6,  ft98.S.€^ 
t   !  V  ^rou^'Lc  witliin    two  terms.     And  fo  it  was  doneinthift 


'i;  As  ihis rife  is  cited  in  1  ^^y  Barnard.    298.    it  faid  that  the 

^L    .    \>,    Jii  :h«iC  l^cial  bail  Wiis  court  refalrd  to  reverfe  the  out- 

T.jr  i.i   uuj    j^rriT  to  rev^-r'e  the  lawry  till  bail  had julUfied.     Fid$ 

cjiiaATy.  <;n'i  m   the    report  in  Serecold  s,  Hampfm,  poji,  n'jli. 


Dominus  Rex  verf.  Biddle  et  Taylor.       '  [  pj2  J 

INFORMATION  in  the  nature  of  a   quo  warranto  for  Where  the  «le. 
ex^icjiuia  rheoifiie  of  capital  burgefs  of  Eve/bam^  and  charg-  fenaantconfeflfet 
ingan  uUirparion  ircn  20  Auguft  to  the  firft  day  of  Hi fary  term  forlL!J7ofthe 
lalt      !  oe  {'\:tendnm  confeflrs  an  ufurpation  horn  2^  jiuguft  to  time  only,  theft 
29  Sr^  trmher^  a.id  from  rhrnco  infills  on  an  eledion.     The  pro-  ^^^^}^^ 
fei  uroi  n  putN  as  to  the  election.     And  on  tlie  trial  a  fpecial  ver-  iKeiy.  vjx^ 
did  IS  f  'UTKi  J  and  as  t(»  the  time  confefled,  he  enteis  up  judg-  iBam.B.  R. 
in;nt  cif  <9i///^r,  accorcUnjr  to  the  opinion  given   in   the  mayor  of  -jo's-C^Mi* 
P£nty/.\   Cafe,  nfjU   582.  and  the  words  of  9  Ann.c.   20.  J  5.  the  note* 
win.  h  «'/;arr.inc  fuch  a  judgment^  where  the  defendant  is  adjudged 
guilty  of  an  ufurpation. 

The  defendant  moved  that  all  the  judgment  but  thatof  a^/7- 
^/J^*r/)r5^^ll^  might  be  expunged  ;  which  the  court  ordered  to  be 
doic,  as  tlic  nroper  punifhment  lor  his  afting  before  duly  eleft- 
C(l.  Bur  faid  ;:  would  be  hard  that  a  fubfequent  good  ele£tion 
ihnuld  DC  done  away,  as  it  would  be  by  this  judgment.  They 
diilinguifh-d  it  from  Pender's  cafe  above,  where  he  was  guilty  of 
Vi  ufurpation  during  all  the  time  charged  in  the  information* 


Home  verf,  Boofey. 
At  Guildhall  coram  Page  J. 

ON  E  not  the  proper  officer  fcized  brandy  going,  with  a  per-  Where  ■  con- 
n>!t,  n fid  carried  it  to  the   King's  warehoufe,  and  on  in- J*"*"*"**"*?^ 
formation  in  the  Exchequer  it  was  condemned.  concilfi"vVw!t 

In  where  not. 
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In  trover  Page  J.  held,  that  if  a  proper  officer  had  feized,  he 
would  not  examine  the  property  in  this  a£Hon,  for  the  owner 
ought  to  claim  in  the  Exchequer.  But  he  confidered  this  as  a 
feizure  by  a  ftranger,  the  defendant  being  a  tidefman,.  who  could 
not  enter  a  houfe  without  a  writ  of  affiftance  and  a  peace  officer, 
the  words  of  his  warrant  being  fo  reftrained  ;  and  becaufe  this 
was  not  rightly  in  the  King's  warehoufe,  he  diredied  the  jury 
pro  quer^.    The  jury  (onndpro  quet^  for  brandy  and  cafks  ( i ). 


(i)  Vide  TinkUr  v.  Poole,  3  IVi!/.  146.     5  Burr.  2657.  S.  C.  and 
Sc0it  V.  Shearman,  z  Black,  977. 


f5J 
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This  term  Sir  Philip  Yorke  was  made  Chief  JuftUe^ 
and  created  a  Peer^  by  the  title  of  Baron  Hard- 
^icke  g/'Hardwickc  in  the  county  of  GIomq^Hcu 


JSirlraxuM  Page,  Knt.  "5 

Sir  Edmund  Probyn,  Knt.      I  Jujices^ 

William  Lee,  Efqi  J 

Charles  Talhot,  %  Solicitor  GeneraL 


Dominiis  Rex  verf.  Jocamb. 

TH  E  court  held  that  a  qui  tarn  information  is  not  to  be  ^J^^eT*^ 
quaflied  on  motion  ( i  )•  -  i  Scft.  Ct.  p. 

aiS.  no.  185* 
p.  141.  no.  xyx.    %  Barfi;  B.  ]l.  3U#  3*3»  339*  ^  C* 

^        I  ..    ■  ..I.      Ill  ■■  I  ■  ■  ■      I. 

(i)  Reg.  V.  Potter,  Jnd.llj.     Rix  v.  H^Im^j,  ii.   216.     GarlanJ 
V.  Barton,  foft,  1103. 

Barfoot  'otrj.  ReyncSds  et  al\ 

TRESPASS,  aiTaulc   and    battery  againft  Reynolds  ^n^  H ow  die  ftrria( 
Weftwood.     Reyfioidy  pleaded  fon  ajfault :  and   H^e/Iwoo4^'^*^}^^^^r  ^ 
pleaded,  that  he  was  fcrvant  to  Reynolds  the  other  defendant,  and  f^*"c*of  Wt* 
that  the  plaintiff  having  affaulted   his  mailer  in  his  prefence,  he  mafter. 

1  Kelj.  134* 
zBvnMxi.  3»7«  S.  C.    i x  fL  ^.  16.    yf  H.  6, 14.  a  Roll.  Abr.  546,    Bro.  l^rcfp.  %%p  > 

in 
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in  defence  of  his  maftcr  ftruck  the  plaintifF.  And  on  demurrer 
the  plea  was  held  ill,  for  the  aflault  on  the  m after  might  be  over, 
and  the  fcnrant  cannot  ftrike  by  way  of  revenge,  but  in  order  to 
prevent  an  injuiy ;  and  the  right  way  of  pleading  is,  that  the 
plaintiff  would  have  beat  the  mafter,  if  the  fcrvant  had  not  in* 
terpofedj  frout  ei  bene  Hcuit,     ihe  plaintiff  had  judgment. 


What  comes  un- 
der zfiWutf  re- 
jeaed. 
sKely.  135* 


D 


Cowne  ver/,  Barry, 

EBT  upon  a  bond  ;  the  defendant  pleaded  payment  bc- 
^  fore  the  day.  And  it  being  found  for  the  plaintiff,  the 
court  inclined  to  award  a  repleader,  according;  to  the  cafe  of 
MerrU  v.  Jocelynj  Trim  \  3  Ann.  But  it  being  obferved  at  an- 
other day,  that  the  time  of  payment  was  only  alleged  under 
zfcilicet^  the  court  held  it  a  good  plea  on  the  a£l  for  amend- 
ment of  the  law,  as  a  payment  before  exhibiting  the  bill  \  and 
then  the  iffue  joined  was  material.  And  the  plaintiff  had  judg- 
ment. 


How  the  f«rty 
mile!  djftance 
Irom  Lmdtn  11 
to  be  computed 
at  tonociiceof 
trial* 

%  Barn.B.R« 
33i.S.C« 


Bates  verf.  Pettipher. 

TH  E  defendant  lived  at  Jyle/burj^  and  not  having  fourteen 
days  notice  of  trial,  moved  to  fet  afide  the  verdi£^,  upon 
an  affidavit  that*  it  meafured  forty-two  miles  from  London^  and 
paid  for  fo  many  poft. 

On  the  part  of  the  plaintiff  it  was  fworn,  that  it  was  computed 
to  be  but  thirty-three  miles.  Et  per  curiam^  We  muft  go  by  the 
ufual  computation  ;  our  rule  was  ancienter  than  thefe  poft  miles, 
and  confequently  refpe£led  the  computation,  before  the  ere£lion 
of  poft  miles.  It  was  therefore  held  that  the  notice  wa4 
good(i). 


(1)  Ofgoedy.  Ljrwr,  />»/.  1216.  S.P. 


AmrndffliDt  af» 
ftrfpecialdt^ 


3Bam.B.R« 

%  Kely.  tst. 
f .  C.  tat  QOC 


Bilhop  verf*  Stacy. 

AFTER  afpecial  demurrer,  and  joinder,  and  argument, 
the  plaintiff  had  leave  to  amend  by  the  bill  upon  the  file. 
And  this  was  granted  upon  debate  (i). 


(0  Fide  Rohiti/on  v,    Psley,  I 
Smtt.  321.  aadi^v.  Beas,  ante 


686.  amendment  of  a  plea  aftdr 
demurrer  upon  the  crown  iide. 
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yTarrincr  wrf,  Giles* 

AFTER  the  fire  of  London^  power  wa»  given  to  the  city  venwt  giren «» 
to  fet  out  the  publick  markets,  which  was  done  in  a  very  inrpea  books  Ur 
accurate  manner,  an<l  entered  in  their  books.     An  ejcftmcnt  Jiei"aucMtt^4j 
was  broughr  by  the  lefTee  of  one  of  the  markets,  wherein  the 
boundaries  were  in  queilion.     And  it  was  moved  on  behalf  of 
the  plaintiff  to  have  liberty  to  inl'pe£l  the  books,  and  take  co-    f  or  e  1 
pies ;  which  was  granted.     And  the  court  compared  it  to  the 
cafe  of  court  rolls,  which  are  not  confidered  as  the  evidence  of 
the  lord,  but  in  the  nature  of  publick  books,  for  the  benefit  of 
the  tenant  as  well  as  the  lord  (i ). 


(i)  FUJe  Rtx  v.  Tlfc  Fratetnity     1223.  and  the  cafes  cited  in  tkt 
4f  Uoftmem    in    Ne*wcaftle,   poft.     note. 


Dominus  Rex  verf.  Dempfon. 

ORDER  upon  the  father  to  maintain  the  fon's  wife,  after  Father  not 
a  divorce  a  metifa  et  thoro  for  adultery,  was  quafhed  on  the  bound  to  maiv ' 
authority  of  the  King  and  Munden^  Trin.   (  Geo.  i.    ante  190.)  ^I***^** 
file  not  being  a  natural  relation  of  the  father.  i  Seir.Ca.  p. 

130.  No.  187* 
%  Barn^  B.  R.  329*  364.  i  Bott  by  Catkii,yL^  pi.  420« 


Smith  t^/z/Smith.     At  Nifi  prius* 

THE  pldntifF's  inteftate  lodged  at  the  defendant's  hou(e,  Aparolgi/k 
and  had  furniture  and  plate  there,  and  was  proved  to  have  ^*deiWcry^iu 
faid,  that  whatever  he  brought  into  thofe  lodings  he  never  in-  not  alter  t&e 
tended  to  take  away,  but  gave  direftly  to  the  defendant's  wife.  P^perty. 
And  now  in  trover  for  the  goods  which  were  there  at  the  in* 
teltate's  death,  it  was  ruled,  that  a  parol  gift,  without  fome  zGt 
of  delivery,  would  not  alter  the  property,  and  that  fuch  an  act 
was  necelfary  to  eftablifh  a  donatio  caufa  mortis.     Upon  this 
opinion  it  came  to  the  qucftion,  wlicther  there  was  any  delivery. 
And  to  prove  one^  the  defendant  (hewed,  that  the  inteflate, 
when  he  went  out  of  town,  ufed  to  leave  the  key  of  his  rooms 
with  the  defendant ;  and  that  was  infiftcd  to  be  fuch  a  mixed 
pofTeflion,  that  the  law  will  adjudge  the  pofTefCon  to  be  in  him 
who  has  the  right.     And  the  Chief  Judice  ruled  it  fo,  and  the 
jury  found  for  the  defendant. 
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«vwMvii  lief 
ilgainft  a  femnt 
iipofla  bill  drawn 
^  him  and  ac- 
cepted generally^ 
though  the  ord^r 
is  to  place  it  to 
placs  it  t9  the 
account  of  die 


jfc  Barn*  B.  R« 
J«>,  33S*  ^ 
»iCely.  136. 
Ann.  It  S«  C« 


Thomas- et  al*  verf.  BUhop. 

TH  E  plaintifis  were  indoifees  of  a  bill  of  exchange  drawn 
from  Scotland  upon  the  defendant,  in  thefe  words,  '^  At 
"  thirty  days  fight  pay  to  J.  S.  or  order  200/.  value  received  of 
*^  him,  and  place  the  fame  to  account  of  the  Tork  Bui/dings  com- 
<^  pany,  zsper  advice  from  Charles  MUdmay.  To 'Mr.  Humphry 
"  Btfiop^  cafhier  of  the  Tork  Buildings  company,  at  their  houfe 
"  in  Winchejlirjlreet^  London.  Accepted  13  Jum  1732.^ 
"  H.  Bifiop.** 

This  bill  not  being  paid,  an  a£iion  was  brought  againft  the 
defendant  upon  his  acceptance.  And  the  defendant  proved, 
that  the  letter  of  advice  was  addrefled  to  the  company ;  and  that 
the  bill  being  brought  to  their  houfe,  he  was  ordered  to  accept 
it,  which  he  did  in  the  fame  manner  as  he  had  accepted  other 
bills.  But  Mr.  J.  Page^  who  tried  the  caufe,  directed  the  jury 
to  fincl  for  the  plaintiff,  which  they  did  accordingly. 

And  now  upon  motion  for  a  new  trial,  the  court  held,  that 
the  direflion  was  right.  For  tlie  bill  on  the  face  of  it  imports 
to  be  drawn  upon  the  defendant,  and  it  is  accepted  by  him  ge- 
nerally, and  not  as  fervant  to  the  company,  to  whofe  account  he 
had  no  right  to  charge  it  till  a£tual  payment  by  himfelf.  And 
this  being  an  aflion  by  an  indorfee,  it  would  be  of  dangerous 
confequence  to  trade,  to  admit  of  evidence  arifing  from  extrlnfic 
circumftances,  as  the  letter  of  advice*  And  they  faid,  this  dif- 
fered widely  from  the  cafe  of  a  bill  addrefled  to  the  matter,  and 
under-wrote  by  the  fervant;  where  undoubtedly  the  fervant 
would  not  be  liable,  but  his  acceptance  would  be  confidered  as 
the  a£t  of  his  matter.  A  bill  of  exchange  is  a  contra£l  by  the 
cuftom  of  merchants,  and  the  whole  of  that  contra£l  mutt  ap« 
pear  in  writing.  Now  here  is  nothing  in  writing  to  bind  the 
company,  nor  can  any  a£tion  be  maintained  againtt  them  upon 
the  bill :  for  the  addition  of  cafiuer  to  the  defendant's  name  is 
only  to  denote  the  perfon  with  more  certainty,  and  the  Tork 
Buildings  koufe  is  only  to  inform  the  order,  where  the  drawee  is 
to  be  found ;  and  the  direflion  whofe  account  to  place  it  to,  is 
for  the  ufe  of  the  drawee  only.  And  they  compared  it  to  the 
cafe  in  Carth.  5.  2  f^tfnt.  307.  where  a  bill  was  drawn  payable 
to  Price^  for  the  ufe  of  Calverty  and  held  that  the  legal  property 
was  in  Price,  which  is  ttronger  than  the  prefcni  cafe.  They 
faid  it  might  be  otherwife  if  the  aftion  had  been  by  J,  S.  whq 
was  privy  to  tlie  tranfa£lion,  and  it  had  appeared  he  tendered 
the  bill  as  a  bill  on  the  company.  But  this  plaintiiF  being  a 
ftranger,  they  could  not  conGder  thofe  circumttaniscs.  The  plaiu« 
tiffs  had  their  judgment.     Si  range  pro  def*. 
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Dominus  Rex  verf.  Bettefworth* 

^^OHN  Kynajlon^  Efq;  made  his  will,  and  two  pcrfons  cr-  The  fpiritu«l 
J  ecutors,  and  left  the  refiduc  of  his  perfonal  eftatc  to  his  J''"3*J^?J,o)J'*J^ 
youngeft  fon  Edward.    The  executors  renounced,  and  the  re-  ippraifementbe- 
fiduary  legatee  moved  for  a  mandamus^  to  be  admitted  to  prove  foregrantimad- 
thc  will,  and  have  adminiftration  with  the  will  annexed.     And  ^^J  will 
a  rule  was  made  to  (hew  caufe.     At  the  day  it  was  infifted  on,  annexed. 
that  this  cafe  differed  ♦  from  Lord  Londonderry %^  Hil.  3  Geo.  ante  *  Kcly.  139. 
857,  where  the  commiflion  of  appraifcment  was  fet  up  againll  3B*c?AbrA'iL 
the  immediate  grant  of  a  probate,  which  the  (latute  21  H.  8.  s.  c. 
c,  5,  requires  (hall  be  without  any  fruftratory  delay.     And  the    [  ^957  ] 
ordinary  has  no  eIe£^ion  there ;  whereas  in  the  prefent  cafe  he 
is  not  bound  to  grant  the  adminiftration  to  the  rcfiduary  legatee, 
none  of  the  ftatutes  mentioning  him ;  on  the  contrary  the  21  H. 
8,  r.    5-   which   takes    notice    of   the    renunciation   of    exe- 
^cutors,    leaves    the    matter   to    the  eledion   of  the   ordinary. 
And  of  this  opinion  was  the  court,  who  faid,  if  the  commifTion  Ante  S571 
of  appraifcment  was  a  gravamen^  it  wbuld  be  proper  matter  of 
appeal ;  but  they  could  not  break  into  the  praftice  of  the  court 
below.     And  Lord  Hardwicke  mentioned  a  cafe  in  chancery  be- 
fore Lord  Macclesfieldj  between  Wheeler  and  The  Archhifhop  of 
Canterbury^  where  it  was  held,  that  thefe  fort  of  adminiftrations 
are  not  within  the  ftatute  of  Diftributions,  which  brings  it  to 
Smith's  cafe.  Hi/*  4  Geo.  2.   (ante  892.)  where  a  mandamus  to 
grant  adminiftration  durante  minori  atate  of  an  executor,  to  the 
father  of  the  executor,  was  refufcd ;  bccaufe  there  was  no  law 
obliging  the  fpiritual  court  fo  to  do.     The  rule  for  a  mandamus 
was  difcharged.     Strange  pro  KynaJIon. 


Ruding  vtrf.  Newell. 

IN  an  aSion  for  a  falfe  return  to  a  mandamus^  the  queftion  Cuftoms  in  other 
was,  whether  the  office  of  regifter  to  the  archdeacon  had  ?e^onri«  no!*i 
been  ufually  granted  for  three  lives.     And  in  order  to  prove  the  br  given  UevU 
ufage,  it  was  offered  to  be  given  in  evidence,  that  other  arch-  ^«""' 
deacons  in  the  fame  diocefe  had  made  grants  for  three  lives,  as 
the  plaintiff *s  grant  was.     But  the  Chief  Juftice  refufed  to  ad- 
mit this  evidence;  and  compared  it  to  the  cafe  of  cuftomary 
manors,  where  the  cuftoms  of  other  manors  arc  never  allowed, 
except  in  the  North  of  England j  where  they  are  confidered  as  Ante  66*.  tnj| 
border  laws,  and  an  evidence  of  the  law  of  the  country  ( i ).  Se  noieV  *^"* 


(l)  Sec  Fui::caii,x  v.  llutcklns,  Ccz'.p.  807. 

Vol.  II.  Y 
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Money  dae  by 
iirft  inftalment 
miy  be  brought 
in,  but  not  to 
ftay  the  plaintiff 
from  finning  hit 
judgment. 


[  958  ] 


4nte  S14. 


Darby  verf.  Wilkins. 

A  Bond  was  conditioned  to  pay  100/.  by  fevcral  inflalmcnts; 
and  the  firft  payment  not  being  made,  the  bond  was  put 
in  fuit.  The  defendant  before  judgment  moved  to  bring  in  the 
firft  payment  with  intcrcft  and  cofts  \  which  the  plaintiff  was 
willing  to  accept,  but  infifted,  that  as  the  bond  was  forfeited, 
he  hgd  a  right  to  fign  his  judgment ;  and  fubmitted  to  be  bound 
by  rule,  not  to  take  execution  for  more  than  was  at  prefent  due, 
till  another  payment  (hould  accrue*  The  defendant  on  the  other 
hand  infifted,  that  by  4  Ann.  c.  16.  he  was  at  Uberty  to  bring 
in  the  money  at  any  time  pending  the  a£tion«  Sedper  curiam^ 
That  plainly  relates  to  the  cafe  of  bringing  in  all  the  money  re- 
ferved  by  the  condition,  becaufe  it  fays  the  bond  fliall  be  abfolutcly 
difcharged.  However  within  the  equity  of  that  ftatute  it  has  been 
allowed  to  bring  in  the  money  due  on  the  inftalments.  But  then 
it  is  reafonable,  we  (hould  take  care  not  to  prejudice  the  plain- 
tiff, who  will  have  a  legal  advantage  by  figning  judgment. 
Therefore  let  him  fign  his  judgment  ( i ),  but  not  to  take  out  ex- 
ecution, until  the  payments  become  due. 

N.  B.  Mich.  1 1  Geo.  2.  Lucas  v.  London ^  Held^  paying  all 
il^  pajl  injlalments  ivith  interejl  and  cojls^fufficient  \  and  money 
not  ydi  duff  ordered  out  of  court,  to  the  party  nnho  brought  it  in* 


(1)  M»fs,  adminiflratorj  v.  Hardy,  Bames  288.  vidttur  contra. 


What  a  good  ex- 
ecutory devife. 
a  Will.  Rep.  iS. 
20  Mod.  501. 
9  Mod.  4. 
ft  Kel.  154. 
2  Barn.  K.  B. 
2C9.  229.  355. 
2  1: q.  Ca.  Ab. 
339.  pi.  la. 


Gore  verf.  Gore. 

A  Cafe  was  fcnt  from  Chancery  to  the  King's  Bench,  where- 
in it  was  ftated,  that  William  Gore  being  feifcd  in  fee,  de- 
vifed  to  truftees  and  their  heirs,  to  the  ufe  of  the  truftccs  for 
500  years,  to  raife  younger  childrens'  fortunes  and  pay  debts  (i ), 
and  after  the  determination  of  that  eftate,  then  to  the  firft  and 
every  other  fon  of  Thomas  Gore,  the  devifor's  eldcft  fon,  in  tail 
male,  remainder  to  Edward  Gon  his  fecond  fon  (and  in  being) 
in  tail  male,  with  remainders  over.  That  at  the  death  of  the 
devifor,  Thomas  Gore  had  no  fon,  but  fincc  his  deccafe  the  de- 
fendant was  born.  And  upon  this  the  queftion  was,  whether 
the  firft  fon  of  Thomas  Gore  could  take  this  eftate  by  way  of  cx- 


(i)  There  was  alfo  a  trull  to  pay  an  annuity  of  50/.  to  T.  G. 
for  life. 


ecutory 
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ecutory  devife ;  for  it  ^as  agreed,  it  could  not  enure  to  him  by 
way  of  contingent  remainder,  there  being  no  eftate  of  freehold 
to  fupport  it. 


'^S« 


This  cafe  was  argued  in  Chief  Juftice  Pratfs  time  at  his  Fwthtm'pmenu 
chamber  before  him  and  the  three  Judges.     And  they  certified  ^^Utbtcounjd 
their  opinions  to  Lord  MaccUifield^  that  it  was  not  a  good  ex-  ^^  *^^*  *54« 
ecutory  devife,  becaufe  it  might  fubfift  forty  weeks  after  the  See  alto  s  p. 
death  of  Thomas  Gorey  and  they  were  not  for  going  a  day  farther  W»»'  **• 
than  a  life  in  being  (2). 

The  Chancellor  not  being  fatisfied  with  this  opinion,  refufed 
to  decree  accordingly.  And  he  being  fucceeded  by  Lord  King^ 
the  cafe  was  fent  back  to  B.  R.  (3).  And  now  they  were  una- 
nimoufly  of  opinion;  that  it  was  a  good  executory  devife,  and 
that  a  convenient  time  after  the  life  was  to  be  allowed,  accord* 
ing  to  the  cafe  of  Ltoyd  v.  Cary^  in  Show.  Pari.  Cafes  (4).  And 
this  neceiTarily  being  to  arife  within  nine  months  after  the  death 
of  Thtmas^  there  was  no  danger  of  a  perpetuity.  And  this  be- 
ing certified,  the  caufe  was  fet  down  before  Lord  Taltoi  after 
Trinity  term  1734  (a),  who  declared  his  agreeing  in  opinion  t^'^^'^'' 
with  the  lad  certificate,  and  made  his  decree  accordingly  (5).       (u.6.)  370,11. 


(2)  The  groand  upon  which 
this  opinion  of  its  not  being  a 
good  executory  devife  was  found- 
ed, is  dated  in  P.  IVms,  63.  to 
be,  **•  that  it  was  not  to  take 
place  till  after  the  determination 
of  500  years.  Vitie  alfo  2  Kely* 
256,  257,     Fearne  en  Cont.  Rem. 

3  ^^-  S^S»  3>6. 

(3)  Ftde  Ulter/oH  v.  VerwMy  3 
Term  Rep.  5^9.  4  Term  Rep. 
570.  where  this  was  done  likewife. 


(4)  Lord  Rap/md  was  alio  of 
this  opinion.  2  P.  fFms,  62. 
2  KeL  257. 

(5)  A»  executory  devife  li- 
mited  to  take  effleft  within  21 
years  after  a  life  or  lives  in  being, 
is  good.  2  Black.  Com,  174. 
Fide  Feame^s  Effey  m  Contingent 
Remainders^  3  ed.  318.  406.  Doe 
v.Fonnereauy  and  the  notes,  Doug. 
487.  I  P.  ITms,  98.  Coxe*s  edi- 
tion, for  the  feveral  cafes  and^ 
difUndions  upon  this  fubjed. 
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Philip  Lord  Hardwicke,    Lord  Chief  Jtif^ce. 
Sir  Francis  Page,  Knt. 


Sir  Edmund  Probyn,  Knt.        \jHftices. 
William  Lee,  Efq\       .  ^ 

John  Willes,  Efq;  Attorney  General. 
Dudley  Ryder,  Efq\  Solicitor  General. 


Defbordcs  verf.  Horfey. 

Upon  what  bond!  TP  ^  ^  Condition  of  a  bond  was  for  the  payment  of  500/.  at 

bail  is  required      JL     fuch  a  day,  being  the  fame  fum  mentioned  in  certain  in- 

on  error.  dcnturcs  of  fuch  a  date..    And  error  being  brought,  the  plaintiff 

^89.       'in  error  would  have  been  excufed  from  giving  bail,  becaufe  the 

1  Kely.  i8i.       words  of  3  Jac.  l.  c*  8.  are,  bonds  for  payment  of  money  cnh^ 

*•  ^'  whereas  this  was  rather  a  bond  for  performance  of  covenants. 

But  the  court  held,  that  bail  ought  to  be  given ;  for  the  material 

part  of  the  condition  was  the  payment  of  500/.  and  the  otlier 

words  were  only  added  to  fhew  they  were  not  diftinft  debts,  but 

only  diilerent  fecurities  for  the  fame.     Ante  476.     TkraU  v. 

Vatighan^  fojl^  IX  90. 
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Jefferles  verf.  Dyfon.     At  Guildhall. 

IN  trcfpafs  for  ntffne  profits,  the  plaintiff  offered  a  recovery  in  >Vhere  jttdpicn: 
ejectment  againft  the  calual  ejedtor,  upon  which  no  wnt  of  fud  ejeaor,  the 
poffeflion  had  iffued.     And  when    the  defendant  would  have  title  miy  be 
gone  into  the  title,  infilled  he  was  eftopped  by  the  judgment.  f^lon*for  mcfac 
But  the  Chief  Juftice  held,  that  though  it  would  have  been  an  pvofiu.     ^ 
eftoppel,  if  the  prefent  defendant  had  been  made  a  defendant  in 
the  cjeflment,  and  the  verdift  againft  him ;  yet  this  judgment, 
to  which  he  was  no  party  or  privy,  could  be  none  5  and  there- 
fore admitted  the  defendant  to  controvert  the  title  (i). 


(l)  Sed'uiJe  Decofla  V.  Atkins ^  a  time  longer  than  what  is  con- 

Bil.  ^Geo.  2.  coram  Eyre  C],  that  tained  in    the  demife.  ^  Bull.  L. 

the  tenant  in  pofreflion  cannot  con-  ^.   P.    87.      See   alfo    AJlin  v. 

nt>vcrt  the  plaintiff's  title,  unlefs  Parkin,    2    Burr,   605.       Barnes 

the  latter  goes  for  the  profits  for  472.    Bull.  L.  N.  P.  87.  S.  C. 


Law  verf.  Law. 

DEBT  upon  a  bond  conditioned  for  payment  of  money  at  a  Cannot  withdnw 
future  day.     The  defendant  pleaded  payment  at  the  day  :  fP'^  P*"»  *»«f 
jir  t  t  »     'm         1.     1  *^i  ^iii  I.        I         in  order  00  k. cad 

and  before  the  plaintiff  replied,  moved  to  withdraw  this  plea,  uiegercraiiffuc 
and  plead  the  ftatute  of  5  E.  6.  r.  16.  againft  the  falc  of  offices.  »  Barn.  B.  R. 
Sed  per  curiam^  That  is  never  done,  but  in  order  to  plead  the  Pv-it°Vo. 
general  iffue  -,  not  to  fu^ftitute  one  fpecial  pica  m  the  room  of  pi.  148.  s.  G. 
another*     So  the  motion  was  denied  n).     Vide  Trin.  5  Geo,  2. 
{ante  906.  Meards.  Philips)  where  the  general  iffue  was  waived, 
and  leave  given  to  plead  double. 


(i)  Hare  v.  Lloyd^    1    Term   Rep*  693.     Prout  v.   Dewar,  ih.  «. 
Cochran  v.  Robert/on ,  id,  ib. 

Clews  verf»  Bathurft.     At  Nifi  prius  in  Midd. 

ACTION  for  malicioufly  procuring  the  plaintiff's  wife  to  Sentence  in  a 
exhibit  articles  of  the  peace  againft  him,  and  for  living  caufc  of  marriage 
with  her  in  adultery.     The  plaintiff  proved  a  marriage,  by  the  ^°"^|."^^*  ***" 
parfon  and  a  woman,  and  alfo  the  confuinmation.     To  encoun-  Ann.  n.  18. 
ter  which,  the  defendant  produced  a  fenttncc  of  the  confiftory  »45»  S.  C 
court  of  London  in  a  caufe  of  ja£litation  of  marriage  brought  by 
the  woman  againft  tlie  plaintiff,  wherein  fhe  waft  declared  free 

y  3  from 
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from  all  contra^,  and  perpetual  filence  impofed  upon  the  plain-* 
tiff.  Which  fentence  was  pronounced  fince  iifue  joined  m  this 
caufe.  And  the  Chief  Juftice  ruled  this  to  be  conclufive  eri- 
dence,  till  reverfed  by  appeal.  And  the  plaintiff  was  called. 
And  a  few  days  afterwards  at  Guildhallj  in  another  caufe> 
between 


fpdi] 
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in  C.  B.  Prudam 
«'.  Philips,  th* 
Chief  JyftkebtU 
fucb  aftutmce 
tontlufive^  and 
xoould  not  runvi 
evidence  offrmmJ 
or  ccllufiin  in  tb- 
iaminfr  it* 
Vide  a  note  of 
this  cafe  Amb. 
763. 

Harg.  Tra^ 
456. 


Dacofta  and  Villa  Real. 

WHICH  was  an  a£lion  upon  a  contrafl  of  marriage  per 
verba  defuturo^  brought  by  the  gentleman*  againft  the 
lady,  who  pleaded  non  ajfum^tt.  When  the  plaintiff  had  opened 
his  cafe^  die  defendant  offered  in  evidence  a  fentence  of  the 
fpiritual  court  in  a  caufe  of  contradi,  where  the  Judge  had  pro- 
nounced againft  the  fuit  for  a  folemnization  in  the  face  of  the 
church,  and  declared  Mrs.  Villa  Red  free  from  all  contra£l« 
And  the  Chief  Juftice  held  this  to  be  proper  and  concluCve  evU 
dence  on  non  affumffit  \  that  it  was  a  caufe  within  their  jurit- 
di£Uon,  though  the  coutra£t  was  per  verba  defuturo,  and  though 
the  fuit  there  is  diverfo  intuitu^  being  for  a  fpecifick  performance, 
as  far  as  admonition  will  go,  and  this  for  damages.  Yet  Con- 
trail or  No  contract  is  the  point  in  ifTue  in  both.  And  the 
plaintiff  was  nonfuit. 

The  cafes  cited  were,  Zalk.  437.  290.  6  Mod*  x^^x  Carth% 
225.  7  Ed.  2.  223.  2  Lev.  15.  4  Co.  Bunion's  c2Lk  I  and 
Burroughs  v.  Jemino  in  Can^  (ante  733 •)  and  Hatfield  v.  Hat^ 
field  m  the  Houfe  of  Lords  in  1725,  whpre  on  an  appeal  from 
Ireland  the  cafe  was,  that  a  woman  brought  a  bill  againfl  her 
fuppofed  hufband's  fon  by  a  former  wife :  he  iniifled  fhe  never  was 
married  to  his  father,  but  to  one  Porter^  whofc  marriage  with 
her  was  proved,  and  a  releafe  from  him.  She  upon  this  fued 
Porter  in  the  fpiritual  court  in  a  jaftitation  caufe,  and  obtained 
fentence  againft  him,  and  then  made  that  her  cafe  in  Chancery, 
where  it  was  held  to  be  conclufive  evidence.  And  the  opinion 
was  afhrmed  here  upon  appeal  ( i }. 


(ij  In  addition  to  thefe  cafes 
nflde  Rex  v.  Vincent ^  ante.J^tl, 
Dutch ffs  of  Kingjfloih  cafe,  Jmb, 
7^6.  and  the  cafes  there  cited 
Brtnun/rj)orJ  v.  Erhvardsy  t  Fez. 
243.  But  to  be  conclufive, 
the  matter  of  it  mull  be  deter- 


mined tx  direSlo^  RohiiCt  cafe,  in 
C.R.  1760.  BulLL.N.P.2^/^ 
et/eq,  Robins  v.  Crutcbley^  2  fFiff. 
122.  127.  Cfo/i  V,  Salinity  3 
Term  Rep,  639.  HilUard*%  cafc, 
Caf.  temf.  Hard.  312. 
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Morfe  verf.  Roach  et  al'.    In  Cane. 

BEFORE  the  year  17 18  the  method  was  to  deliver  out  a  Spiritual  cMirt 
will  of  land  to  be  proved  at  triah,  or  on  commiflions,  upon  **^^*'^^*®*^V^f 
fecurity.     Since  that,  the  regifters  have  refufed  to  deliver  out  ^  fc^Iirfty. 
the  will,  but  infift  upon  being  paid  for  attending  with  it ;  and 
where  it  was  wanted  at  a  dillance>  their  demands  run  very 
high.     In  this  caufe  an  order  was  made  (upon  producing  three 
precedents)  that  it  (hould  be  delivered  out  on  fecurity ;  it  being 
a  bill  brought  by  creditors  and  legatees,  who  were  not  likely  to 
f upprefs  it  ( 1 ). 


(1)  Frederick  v.  Aynfcmht^  1  Atk.  627.  S.  P. 


Forfter  verf.  Graham.  r  ^(Jj  J 

ERROR  of  a  judgment  in  B.  R.  in  Ireland  in  an  ejed-  eoDftru^UcIl 
mcnt  there  brought  on  the  demlfe  of  Arthur  Earl  of  Angle*  «pon  »  po*^'  t» 
fej  for  lands  in  the  coimty  of  Meath^  and  upon  Not  guilty  pleaded  ^j^^.^b!  R. 
a  trial  at  bar  is  had,  and  the  jury  find  this  fpecial  verdi£l.  341.428.  S.  C. 

That  13  May  1 701,  James  late  ^zrXoi  Anglefey  was  feifed  in 
fee  of  the  premifles  in  queftion,  and  being  fo  feifed,  he  on  14 
May  170X,  made  his  will  in  writing,  whereby  he  devifed  all 
his  lands  in  Irtland  to  John  Lord  Haverjham^  Arthur  Annejley 
his  brother,  and  Mr,  J.  Coote^  and  their  heirs,  in  truft  for  pay- 
ment of  his  debts,  and  after  payment  thereof,  then  in  truft  for 
Arthur  Annejley  for  life,  and  after  his  deceafe  in  truft  for  and  to 
the  ufe  of  his  firft  and  every  other  fon  in  tail  male,  and  for  want 
of  fuch  iflue  then  in  truft  for  Richard  Lord  Altham  his  uncle 
for  life,  remainder  to  his  firft  and  every  other  fon  in  tail  male ; 
and  for  want  of  fuch  ilTue  then  in  truft  for  and  to  the  ufe  of 
Charles  Annejley  his  uncle  for  life,  remainder  to  his  firft  and  other 
fons  in  tail  malt ;  remainder  to  his  own  right  heirs.  Then  he 
appoints  the  truftees,  towards  raifing  money  to  pay  debts,  to  let 
the  premifles  for  thirty-one  years  in  poffefllon  and  revcrfion,  re- 
ferving  the  beft  yearly  rent ;  and  that  after  payment  of  his  debts, 
whoever  (hould  become  feifed  of  the  premifles  by  virtue  of  his 
will,  might  make  a  thirty-one  years  Icafe,  referving  the  beft 
yearly  rent.  Then  they  find,  that  Richard  Lord  Altham  died  in 
the  life-time  of  the  devifor,  who  23  November  1 701,  made  a 
codicil,  wherein  he  recites  his  will,  and  a  defign  to  alter  fome 
part  thereof,  and  that  the  codicil  (liall  be  taken  as  pare  of  his 
will  i  and  declares  he  docs  not  intend  to  alter  his  will,  except  in 

y4  the 
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the  particulars  cxpreffed,  but  the  fame  (hould  remain  In  all  other 
refpefts.  Then  he  devifes  his  lands  in  England  and  Wales  to 
the  former  truftees^  for  payment  of  debts,  and  afterwards  to  the 
ufe  of  Arthur  Annejley  for  life,  remainder  to  his  firft  and  other 
fons  in  tail  male,  the  remainder  to  go  to  fuch  perfons,  and  with 
fuch  powers^  as  by  viy  will  are  devifed.  And  as  to  his  lands  in  the 
county  of  Meathj  he  devifes  to  them  to  Arthur  Lord  Althatn  for 
life,  and  after  his  deceafe  to  his  firft  and  other  fons  in  tail  male, 
remainder  to  the  daughters  of  Lord  Altham^  and  for  want  of 
any  iflue,  to  his  brother  Annejley  for  life,  remainder  to  his  firft 
and  other  fons  in  tail  male,  and  for  want  of  fuch  liTue,  the  re^ 
mainder  to  go  to  the  fame  perfons^  and  with  and  under  the  fame 
p$werSf  as  my  f aid  other  eft  ate  devifed  to  him  as  aforefaid  is  appointed 
to  go.  He  further  appoints,  that  Lord  Altham  (hould  enjoy  free 
from  his  Countefs's  jointure;  and  if  afieded  thereby,  he  ap- 
C  9^3  3  points  other  eftatcs  to  be  a  fatisfa^iion.  And  then  having  rc- 
publifiied  his  will,  he  died  18  January  1701.  That  upon  his 
death  Arthur  Lord  Altham^  the  fon  of  Richard  in^he  will 
named,  entered  and  was  feifed,  prout  lex  pojlulat^  and  being  fo 
feifed,  27  Augtdft  1 708,  by  indenture  demifed  the  premifies  to 
Andrew  Caldwell  for  thirty-one  years  at  60  /.  per  annum^  which 
was  the  beft  yearly  rent  that  could  be  got ;  that  Caldwell  entered 
and  was  poffcfled,  and  i  December  1727,  Arthur  Loid  Altham 
died  without  iflue,  and  that  the  leflbr  of  the  plaintiff  is  the  per- 
fon  called  Arthur  Annejley  in  the  will  and  codicil,  and  that  he 
entered  and  made  the  leafe  to  the  plaintifi,  who  entered  and  was 
poflcfled,  till  ejefted  by  the  defendant.  But  whether  by  the 
will  and  codicil  Arthur  Lord  Altham  had  power  to  make  the  leafe 
for  thirty-one  years,  to  continue  in  force  after  his  death,  is  the 
doubt  of  the  jury,  on  which  they  pray  the  advice  of  the  court. 
And  if  he  had  fuch  power,  they  find  for  the  defendant ;  if  not^ 
for  the  plaintiff* 

'After  feveral  arguments  in  Ireland  the  court  was  of  opinion^ 
that  Lord  Aliham  had  power  to  make  the  leafe  to  continue  after 
his  death,  and  confequently  gave  judgment  for  the  defendant. 
And  error  being  brought  in  B.  R.  in  England,  the  general  er- 
rors are  alTigned,  and  in  nulU  ejf  erratum  pleaded. 

Fazakerky  pro  quer*  in  errore  argued,  that  Lord  Altham  being 
a  bare  tenant  for  life,  could  make  no  fuch  leafe,  without  cxprefs 
words  giving  him  fuch  a  power.  And  that  the  court  was  not 
to  confider  the  reafonablenefs  of  the  power,  but  whether  in  fsft 
it  is  given  to  him.  However  this  might  be  upon  the  will,  where 
tlie  power  is  generally  given  to  all  who  fliall  become  feifed ;  yet 
this  niuft  be  confidered  upon  the  codicil,  in  which  he  makes  an 
end  of  the  provifion  he  intended  for  Lord  A- -ham  and  his  iffuc 
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male  and  female,  and  goes  on  to  limit  the  eftate  to  other 
branches,  before  he  makes  any  mention  of  the  power.  And 
when  he  takes  notice  of  it,  it  is  by  adding  it  to  the  laft  re« 
snainder. 

As  it  ftood  upon  the  will,  he  made  his  brother  the  firft  taker, 
and  therefore  might  think  proper  to  give  him  the  power ;  but 
he  might  not  care  to  intruil  it  with  Lord  Altham^  when  by  the 
codicil  he  puts  his  own  brother  behind  him  :  and  the  changing 
his  place,  by  making  him  the  firft  taker,  was  a  fufficient  benefit, 
without  addition  of  the  power. 

That  thefe  powers  are  to  be  conftrued  ftriftly,  being  clogs 
upon  the  remainder-men,  and  finally  upon  the  right  heirs  of  the 
devifor.  He  therefore  contended  that  the  leafe  fell  with  Lord 
Aliham^  who  died  in  December  1727,  by  which  the  eftate  came 
dear  to  the  lefTor  of  the  plaintiff,  and  that  the  judgment  againft  [  964  ] 
him  was  erroneous,  and  ought  to  be  reverfed. 

Strange  contra  argued,  that  the  judgment  in  'Ireland  is  right 
and  ought  to  be  affirmed : 

The  queftion  upon  which  this  is  to  turn,  is  ftated  in  the  con- 
clttfion  of  the  fpecial  verditt,  and  is,  whether  the  leafe  for  thirty- 
one  years  made  by  Arthur  Lord  Althanty  referving  the  bcft  im- 
proved rent  that  could  be  got,  has  in  law  any  continuance  after 
his  death. 

And  this  depends  upon  the  conftru£lion  of  the  will  and  co- 
dicil together,  by  which  I  (hall  infift,  firft,  that  it  appears  to 
be  the  intent  of  the  devifor,  to  give  him  a  power  to  make  fuch 
leafe.  And  fecondly,  that  he  has  ufed  words  proper  for  that 
purpofe. 

On  the  one  hand  I  admit,  that  barely  as  tenant  for  life  he 
could  have  no  fuch  power,  but  we  muft  look  for  it  in  the  will 
or  codicil.  And  on  the  other  hand  it  muft  be  admitted  to  me, 
that  they  both  make  but  one  will,  and  fo  the  devifor  has  de- 
clared* 

By  the  will  (which  takes  in  all  the  Irijb  eftate)  die  devifor  H- 
mits  the  premifles,  after  payment  of  debts,  to  his  brother  Arthur 
for  life,  remainder  to  his  fons  in  tail  male,  remainder  to  Richard 
Lord  Altham  (the  father  of  him  who  made  the  leafe)  for  life, 
with  remainder  to  his  iifue  male,  and  for  want  of  fuch  ifTue  to 
his  uncle  Charles  Annejlej  for  life,  and  after  his  deceafe  to  his 
fons  in  tail  male,  remainder  to  die  right  heirs  of  the  devifor. 

And 
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And  then  come  the  words  of  the  power,  that  whoever  flioul^ 
become  feifed  of  the  premiifes,  might  make  a  thirty-one  years 
Icafe,  refcrving  the  beft  improved  rent. 

As  It  {lands  therefore  upon  the  wiH,  it  is  plain  he  intended 
to  exclude  no  one  who  Ihould  be  feifed  from  this  power  of 
making  Icafes,  but  gives  it  as  well  to  the  tenants  for  life  as 
their  iflue  in  tail.  And  it  is  not  a  power  perfonal  to  the  devifees 
named,  but  a  power  that  is  to  run  with  the  land,  in  whofe  hands 
foever  it  ihould  come.     Thus  it  Hands  upon  the  will. 

Confider  what  alteration  is  made  by  the  codicil.  By  that  it  is 
plain  he  intended  a  benefit  to  I.iord  AithatUj  and  not  to  abridge 
his  power*  For  whereas  by  the  will  he  could  take  only  in  re- 
mainder after  the  life  edate  of  the  prefent  earl,  and  die  ex- 
tin£lion  of  an  eftnte  in  tail  male  in  his  iflbe :  he  n(m)  makes  him 
the  firft  taker  of  this  pan  of  the  Irijb  eflate^  and  devifes  the 
£  9^5  3  fame  to  him  in  poffeffion.  He  exonerates  this  eftate  from  the 
payment  of  debts,  to  wldch  it  was  fubjeft  by  the  will :  and  ap- 
points fatisfa&ion  to  be  made  out  of  his  other  eftate,  if  his  lady's 
jointure  (hould  affeft  tliis.  He  likewife  gives  this  eftate  to  the 
iflue  female  of  Lord  Alihaniy  which  is  more  than  he  did  even 
for  his  own  brother,  or  any  body  elfe.  From  all  which  it  is 
natural  to  imagine,  he  did  not  intend  to  extlnguifli  this  power 
as  to  the  iirft  devifees  and  their  ifTue,  and  leave  it  only  in 
Charles  Annejley  his  uncle,  who  can  claim  only  under  a  remote 
remainder. 

And  to  fupport  fuch  a  conftruftion,  one  would  be  led  to  ex- 
peft  an  exprcfs  extinguiftiment  of  the  power.  But  of  this  there 
is  no  pretence.  All  that  is  contended  for  is,  that  he  has  omitted 
it  in  the  firft  part  of  the  claufe,  which  devifes  it  to  Lord  Altham 
and  his  iflue  and  to  the  prefent  earl  and  his  iflue  male ;  and  has 
introduced  it  only  at  laft,  where  he  refers  for  the  fubfequent  re- 
mainders to  what  is  contained  in  his  will,  which  perfons  are  to 
take  tlic  eftate  with  and  under  the  powers  in  the  will.  But  as 
this  is  very  unnatural  and  abfurd,  fo  it  is  dire<9;ly  contrary  to 
the  words,  and  the  legal  and  natural  conftruAion  of  tliem.  He 
introduces  the  codicil,  with  declaring  that  his  will  Ihall  ftand  in 
all  particulars,  not  altered  by  the  codicil.  He  ratifies  and  con- 
firms the  unaltered  parts,  and  republiflies  his  will,  fubjeft  only 
to  the  alterations.  So  that  as  he  only  tranfpofes  the  place  of 
I^ord  Althanty  and  makes  him  to  take  in  pofTeiTion  inftead  of  re- 
mainder, 1  apprehend  the  power  would  have  fubfifted  in  him, 
if  there  had  been  no  notice  taken  of  it  in  the  codicil.  For  other- 
wife  his  will  does  not  ftand  as  to  all  the  particulars  unaltered  by 
tlie  codicil.     But  fo  far  is  he  from  defigning  to  take  away  the 

power. 
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fower,  that  be  takes  notice  of  it  in  every  part  of  the  codicil,  and 
e?en  extends  it  to  lands  that  were  not  comprized  in  his  will, 
which  are  the  lands  in  England  and  Wales,  Thofe  he  limits  to 
the  prefent  earl  and  his  iifue,  ^  and  for  want  thereof  ^  the  rettuun" 

*  der  to  go  tofuch  perfonSy  and  mnth  fuch  powers ^  as  are  mentioned 
<  in  his  wilL*  He  adds  the  fame  words  to  the  devife  of  the 
Kildare  cftate,  and  likewife  to  the  devife  of  the  premifles  in 
queftion. 

The  plain  meaning  of  the  words,  is  this, 

*  Whereas  by  the  will  I  have  appoined  A.  to  take  before  B. 
^  I  now  appoint  B.  to  take  before  Jt.  wiih  remainder  to  C\  as 

*  before,  and  under  the  fame  power.*  Which  words  with  and 
under  the  fame  powery  mud  in  conilru£lion  extend  to  the  whole, 
according  to  feveral  authorities,  i  Sid.  3i2,  Ferrers  y.  New^ 
ton,  it  is  thefe  laid  down  as  a  general  rule,  *  that  words  in  the 

*  beginning  or  end  of  the  fentence  run  through  the  whole  and 

^  govern  all,  but  the  words  in  the  middle  refer  ad  media  tart^    r  g(^  ^ 

*  turn  :*  as  if  a  leafe  for  life  be  made  to  A.  remainder  to  B.  for 
fife,  rendring  rent,  the  refervation  extends  to  both;  but  if  it 
had  been  to  A.  for  life  rendring  rent,  remainder  to  B.  the  refer- 
vation would  not  have  extended  to  the  laft.  The  fame  rule  is 
likewife  laid  down  in  i  Sid.  378.  i  Saund.  58.  and  Hob.  2f6. 
So  in  10  Co.  106.  Humphrey  Lof  eld's  cafe,  A.  demifed  to  B.  a 
cellar  for  one  year,  and  if  at  the  end  of  the  year  both  parties 
(hould  be  willing  to  continue  it  for  any  longer  time,  then  B. 
was  to  hold  over  for  the  term  of  three  years  then  next  following, 
rendring  to  A.  40  j.  yearly  during  the  term.  It  was  obje£ltd  in 
an  TiGtion  for  the  firft  year's  rent,  that  the  refervation  was  only 
for  the  contingent  intereft  of  three  years,  and  neither  party  had 
fuffered  that  to  arife ;  and  it  was  only  during  the  faid  term  in 
the  (ingular  number,  which  could  refer  only  to  the  laft  antece* 
dent,  which  was  the  term  of  three  years.  But  the  court  held, 
that  the  refervation  went  to  the  whole,  and  the  proper  place  of 
it  was  after  the  limitation  of  all  the  eftates.  And  therefore  if 
a  man  lets  lands  to  A.  for  life,  remainder  to  B.  and  the  heirs  of 
his  body,  and  for  default  of  fuch  iffue  remainder  to  D.  in  tail, 
or  for  life,  rendring  rent,  this  refervation  fhali  extend  to  all  the 
eftates  before. 

In  the  cafe  at  bar  the  words  are  ufed  at  the  clofe  of  the  fen- 
tence to  this  efFeft,  *  I  give  my  ettate  in  Meaih  to  Lord  Altham 
for  life,  remainder  to  his  firft  and  other  fons,  remainder  to  B. 
in  tail,  remainder  to  C.  with  a  power  to  make  leafes  for  thirty- 
one  years.'  Which  laft  words,  according  to  the  authorities  cited, 
will  extend  the  power  to  every  one  of  the  eftates. 

It 
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It  is  obfenrable,  that  in  the  devife  of  the  Meath  eftate,  he  ha^r 
ufed  a  word  with  regard  to  the  power,  that  he  has  not  ufed  as 
to  the  Englijb  or  Kildare  eftate,  and  that  is  the  word  under  r 
He  gives  thfe  eftates  to  the  remainder-man  wiit  the  power  of 
making  Icafes  i  but  this  is  given  to  the  remainder-man  wth  and 
under  Tuch  a  power.  The  conftrudlion  of  which  is,  that  he 
fliall  have  the  eftate  witi  the  power  to  exercife  it  himfelf, 
and  ufidn"  znAfubjen  to  the  exercife  of  it  by  thofe  who  went 
before. 

I  cah  by  no  means  admit  this  to  be  a  power  that  prejudices 
the  remainder -man ;  I  rather  take  it  to  be  for  his  benefit,  there 
being  no  room  to  take  a  fine,  but  a  dircdion  to  referve  die  be  ft 
improved  rent ;  and  tenants  for  a  certain  term  of  years  are  more 
likely  to  keep  the  eftate  in  heart,  than  where  their  iatereft  de« 
pcnds  on  another's  life* 

What  dierefore  we  mufi:  infift  upon  is,  that  the  power  is  wctt 
raifed  by  the  will^  and  mud  fubfift,  if  not  extinguillied  by  the 
[  9^7  J  codicil;  that  the  codicil  is  fo  far  from  extinguiihing,  that  it  takes 
notice  of,  and  confirms  it :  and  that  it  is  abfurd,  and  contrary 
to  the  plain  intention  of  the  devifor,  to  fay,  that  Lord  Altbam^ 
his  own  brother,  the  lefibr  of  the  plaintiff,  and  their  ifTue  (for 
whom  he  has  (hewn  the  greateft  regard  by  placing  them  firft  in 
^  his  will)  (hall  have  no  power,  and  that  it  fubfifts  only  for  the 
benefit  of  Charles  Annejley  the  mo(t  remote  remainder  man  in 
the  will. 

Et  per  curiam^  We  muft  take  the  will  and  codicil  together^ 
and  upon  both  it  is  plain  he  only  intended  to  alter  the  order  of 
taking,  and  to  exonerate  this  edate  from  the  debts,  to  which  it 
was  fubje£led  by  the  will.  There  is  no  neceflity  to  confine  this 
power  to  the  lail  remainder  man,  efpecially  as  the  word  under  is 
ufed  witli  regard  to  thefe  lands  and  no  other. 

An  uiterlus  concilium  was  granted.  But  no  body  appearing  on 
the  part  of  the  plaintiff  in  error,  to  argue  it :  the  judgment  was 
afterwards  affirmed  without  further  debate. 
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Philip  Lord  Hardwicke,  Lord  Chief  Jujiicem 
Sir  Francis  Page,  KnL  ^ 

5/r  Edmund  Probyn,  Knt.  \j^ftices. 

William  Lee,  E/q\  ^ 

John  Willes,  E/q\  Attorney  General. 
Dudley  Ryder,  E/q;  Solicitor  CemeraL 


Domlnus  Rex  verf.  Glbforu 

H  E  defendant  was  convifled  of  forgery,  and  woM  have  Defendaat  after 
moved  for  a  new  trial,  without  appearing  In  court  j  in-  bcYnco^rtS 
fifting  that  this  differed  from  a  motion  in  arrcft  of  judjrment,  move  for  »nc«r 
But  the  court  held  there  was  no  difference;  for  the  verdi£l  fixes  ^^^'^^ 
fuch  a  prefumption  of  guile,  that  the  court  will  be  fare  of  him,  ^^g*  No.*33i. 
before  they  intimate  any  opinion :  and  even  when  the  vcrdift  was  *  Barn.  B.  R. 
brought  in  would  have  committed  him,  had  he  ftaid  in  court.  J^np**^'  «  q 
And  the  Chief  Juftice  mentioned  the  cafes  of  Regina  v.  Ridpathj  Ante  S44. 
Pajch,  12  Ann.  and  Rex  v.  Lunt  et  WombnveU  in  perjury,  where 
the  di(lin£lion  now  taken  was  over-ruled. 


Day  &  al'  verf.  Searle. 

TH  E  mariners  libelled  on  a  contrafl:  under  feal,  and  a  pro-  wiicre  the  con- 
hibition  was  granted,  on  the  authority  of  Salk.  31   (i).  feT'raJbm'' 

Vide  3  Lev.  60.  contra^  cannot  fue  in 

adminlty. 
• ■  i  Bam.  B.  R, 

(l)   Hywc  T.    Napier,  ^  Burr.     Parre^  t    Ld.   Rttym.    1209.    and  Cunn.  '%.%  C, 
J 944.    S.  P.      Et  'vidc   Ben:  v.     Mtnetoiie  v.  CihLoHs,   3  Term  Rep.  •  ^  •    •    • 

267. 


^gg  Eaftcr  Term  7  Geo*  a. 

267.  in  which  cafe  the  court  held  it  was  under  &9I,  and  executed 

that  the  admiralty  had  cognizance  upon    Innd,    the  fuhjta    matter 

of  an  hypothecation  bond  given  being  exclufively  wiiiiM    the    ad* 

in  the  courfe  of  a  voyage,  though  miralty  juri/di^wn. 

r  p5p  J  Comber  verf.  HilK 

Ofcrofiremtin.  T  JPON  Not  guilty  in  cjcamcnt  for  the  moiety  of  a  houfe 
4en  by  impUca-  \^  with  the  appuftcnanccs  in  Sujfex^  on  the  demifc  of  John 
c^f*  te  Jarvis  and  Anne  liis  wife,  the  jury  find  this  fpccial  verdid. 

Hardw.  22. 

sBarn.B.R.  That  Richard  Hoiden  being  fcifed  in  fee  of  the  whole  prc- 
a^Kicly^Vss  niiflcs,  II  March  1698,  duly  made  his  will  in  writing,  wherc- 
MSS.  S.  c. '  by  he  devifes  the  whole  premifles  to  his  fon  Richard  (after  the 
death  of  his  wife)  for  life,  remainder  to  his  firft  and  every  other 
fon  and  fons  in  tail  male,  and  for  default  of  fuch  iffue  to  his 
grand/on  Richard  Holdcn  the  fon  j/*  Thomas  Holden  and  to  Eliza- 
beth Holdcn  his  grandaughter^  equally  to  be  divided^  and  to  the 
heirs  of  their  ref^ifive  bodies^  and  for  default  of  futh  iffue  to  his 
grandaughter  Anne  Holden  in  fee.  That  25  March  1 699,  the 
dcvifor  died  feifed;  that  the  devifor's  wife,  Richard  his  fon, 
and  Anne  his  wife,  and  Elizabeth  Holden  the  grandaughter,  are 
dead.  That  Richard  the  fon  left  no  iffue  male,  and  Elizabeth 
the  grandaughter  died  without  iffue.  That  Richard  Holden  the 
grandfon  is  living.  And  that  i  March  17231  Anne  the  gran- 
daughter married  John  Jarvis  (the  leflbr)  who  claiming  a  moiety 
in  right  of  his  wife,  on  the  death  of  Elizabeth^  entred  and  made 
the  leafc  to  the  plaintiff  who  entred  and  wns  poffeffed,  until 
ejefted  by  the  defendant,  Scd  utrum^  lie.  Etft  pro  quer*,  pro 
quer!     Etft  pro  def*^  pro  def^. 

This  caufe  was  twice  argued  at  the  bar  upon  the  queftion, 
whether  any  crofs  remainders  were  created  by  this  will,  and  this 
term  the  Chief  Jullicc  delivered  the  rcfolution  of  the  court* 

The  general  queftion  in  this  cafe  is,  in  whom  the  moiety  de- 
vifed  to  Elizabeth  the  grandaughter  veiled  on  her  death  without 
iffue.  Whether  in  Richard  the  grandfon,  the  other  devifee  in 
tail,  or  in  Anne  the  grandaughter  under  her  remainder  in  fee. 
Or  in  other  words,  whether  any  crofs  remainders  are  created  by 
/  this  will.     If  there  are,  it  will  be  with  the  defendant ;  if  not 

with  the  plaintiff.     And  we  are  all  of  opinion,  that  no  crofs  le- 
•  mainders  can  arifc  upon  this  will ;  but  the  moiety  of  Elizabeth 
goes  over  to  her  fifter  Anne^ 

To  make  crofs  remainders  in  any  cafe,  there  fliould  be  cither 

cxpvefs  words,  or  a  Itrong  neccffary  implication.     For  the  firft 

3  ^^ 
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of  tfaefe,  I  do  not  find  it  was  infiftcd  on  at  the  bar,  that  there 

are  an^  exprefs  words  j   all  they  contended  fov  on  the  part  of 

the  defendant  was»  to  bring  it  under  the  other  head  8f  a  ne- 

ceflary  implication.     This  neceflary  implication  muft  arife  from 

words  that  denote  the  plain  intent  of  the  devifor,  and  that  can-     [  970  ] 

not  be  fatisfied  without  fuch  a  conftnsElion  ;  for  if  it  (lands  iil^ 

different,  we  cannot  raife  crofs  remaind:rs  by  conje£lure  (i). 

The  doubt  here  arifes  on  the  words,  *  and  for  default  of  fuch 
<  Iffu^  (a)f  which  being  relative,  we  muft  fee  what  goes  before  : 
thofe  words  are,  *  to  my  two  grandchildren  Richard  and  Elizabeth 
•  equally  to  he  diwded.  and  to  the  heirs  of  their  refpeBive  bodies*  (3)  \ 
now  the  word  rtfpeB'tve  is  what y^/rA  may  very  naturally  refer  to : 
and  then  it  runs,  I  give  one  half  to  my  grandfon,  and  the  other 
to  my  grandaughter,  and  for  default  of  iflue  rcfpeftively  I  give 
the  fame  to  Annty  1.  e,  the  fame  refpe£live  part  that  the  peWTon 
dying  was  fcifed  of :  otherwifc  the  word  refpeBive  muft  be  re*» 
jc£ted  :  where  as  it  ft^nds  in  this  will,  it  wiil  have  the  fame 
operation,  as  if  the  devifes  had  been  by  feparate  claufcs. 


(l)  KiJiPtrrf  ▼.  H^tty  Cowf.  jjj, 
(a)  Ancieu.ly  the  law  was,  thac  croft 
femaiindcrs  couid  no;  be  raif-d  in  a  will 
between  more  than  t^\y  v^ithoat  vt^itC* 
wotdu  Giibtrt  V.  M^k'vty^  i  Cn.  655.  But 
th.-ruleit  now  eftabhi^cj,  Uiac.wherc-Yer 
cro(iireiAauui:rt  a.c  co  b^  riifed  between 
fwt  the  prci'amptio  :  is  1:1  £ivour  o'then; 
Vlicrir  they  arc  o  be  tA^iA  b.iwe.  ti  more 
thza  :wa,  ic  m  a|uiift  hc'rn  Sue  chat 
frsfuaipti^n  may  be  infw.rea  by  circum- 
jfc-Tace»  oi  pU.O  md  uudilcft  incencion 
•lUi  r  way.  Tmi  in  c:  (  .herebre  OMift 
be  «;.>.lede4  trom  hn  exixnini  ion  of  be 
par  iculai  circtt«ft4.:cei  ^t  e  cli  arcicwlar 
m\\  C.\t(fi  wbiis  **imJi/Mi//r  c/Jwtk 
jfj£9*'  :w.  bf e  .  h'ld  CO  M  i<*  crii*.  re- 
ma*  ■>d  ti  1.1  Fbipurd  V  M^n.fieldf  CoWf, 
jcy.  A^he  torn  *.  Pyr,  4  Ttrm  Rtp.  y .  . 
Wn§tt  V  n  ij9rJ,  Cmf  .  .  Rtf,  •y  the 
Aim  ^<r  H^righi  v.  tiniefieUi  AmlJ.  408. 
asa 01  IKn/^  t. l^dCadoganf  6  i^r^  P. 
C  15^.  Httmit  \.  Wuli:^  i  fnem.^'^m 
aiid  Djtr  -^o  ,. //.  ..  ■•  r«4  caf  i 
MtiOtt  V.  1/«/v,  17  r.»  M^D'^atiUm 
Smratny.  BurUity  hr"  4i«o  b.en  cit::d 
^Ctclin,;  tae  nil;  lelpedii^  crois  re- 
im:iitien.  u'w/.  3:  7  t.  i?0;.f.  ^'}.  ». 
ba  I  lijvenoc  Dcen  .ble'.o  rocu  .  u  ou 
«t  :nriii.  Sec  alfo  Sht  v.  Wuittwrlghty  \ 
Turn  A:f,427,  Croft  cioii  .dt  r>  cai- 
»m  be  riif  d  '.7  iiDrlJcat  on  ui  a  dt  e«i.  Dte 
m  dm*  TsKmr  ▼•  L^rvtliy  5  Tirai  i(^« 
518. 

But  It  Is  ochcf  w*i£  in  ezrcvtory  arciclea* 
Twija^  V.  Ls<i.  ^,»ir.  663. 

13  Trie  w  iito  **Jt»trai  ^rr/rr^.w," 
as  th  ■;  db)  in  coctici^,  frevenccne  isuiyli* 
c  :tot>  ot  ciuis  r.ot  Vid  n  uokls  .:*.c  mten- 
UoB  u>  raile  .hem ikocherwife  very  liion^ly 


996.  Dmreafort  t.  OAJyi,  i  ^/A.  579, 
and  che|ro«ndbf  thacopinkm  aa  reported 
by Lvd  Mumjiddy  in  Fhifgrd  t  MmmftU 
Otwp.  799.    See  alfii  Mmrrytu  y.  Towmfyt 

I  #^«X    fOS. 

in  LmcB  y.  Jjck/m  it  at  eoram  Lord 
Apftjy  Trh  Term  if  G§i>.  X.  h  Cbmn» 
ctrjy  M.  HfWM  de^  m  Sk  Jbc 


V0L.iU 


to  if  tfmaiiy  Svidad  Utomm  ttmjLur» 
umJ  J^r*  miikt  ms  tern  ms  im  eammcm,  dfcm 
mnd  rf  thi  fiverml  ^md  ri^>effkfe  be'trt 
vf  tie  Mt  mttd  bod'm  cf  ^Ujuch  ami  tt'try 
wnfj'tdtx  nrntSf  and  meat  we  w  mort 
tf  ty  ja'id  fi:i  mmet  Jball  hsiftm  to  d'it 
vfhkmt  igki  rf  b^  or  their  Mm^  tktn  I 
pvi^Qfe.  the/bareorjtar€sof  herortbem 
Jo  dymg  v'rtboMt  iffui  /»  tbafiirvivor  orjur-^ 
vkfor:  of  tbem  my  Ja\dfix  niacesjbare  and 
/bare  anke  en  teujtits  i  eommoa,  fsfc.  and  /» 
tbeJcvereUand'^paOi  §  heirs  of  the  body 
ana  bodies  cf  jueb  fyrwvor  or  htrvivcrs  of 
tbfry  ard  if  all  try  jaid  jfr  tiiecee Jball  £t 
w.tbam.  uf'^y  sbe%  J  give,  &c,  all  the  Jama 
ou^ncrt,  eff .  unto  my  o%vn  right  beinf^r 
ever,  Three  tf  thr  nieces  died  noitbotst 
j/fae.  J.  wai  a  mi  f  id  that  the  original 
jujreweat  0  ttefurvnon  by  Vfay  of  crefk 
remainders y  but  v  nv^s  infjltdtbat  tbejbares 
tvbub  the  two  Up  ^F'T  ^  ^*'  '^  fy  ^^y 
of  atcrmer  lid  n.,  Junvi'oe.    M3S. 

Art. c Jet  u^n  a  ^rriuge  to  Ly  cut  the 
wi/es  orty.e  in  /amis  To  the  uje  of  all 
tt>e  ebUdren  tf  the  r:arrifi^e  as  tenants  vt 
C'.mm:n  a  d  rf  iher  rift.h  vt  beirsy  and 
for  dc^&ittt  ef  Juch  children  ard  their  ijfiif 
to  ibt'  ufe  cf  tbi  Jurvivar  of  the  hujbaxd 
and  wiff.  L'^rd  Canuien  held  tiere  were 
erejs  remataden.-  TnviJ^en  v.  Birt,  after 
HiL  Term  176',  inCbanc.  MSS.  Vide 
S  C  Rep.  Anib.663.  by  the  same  of 
Twiidcn  «.  Lowk. 


Y8 
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The  devifor  was  thinking  it  iniproper  to  divide  this  houfe  be^ 
tween  three.;  therefore  he  takes  care^  that  but  two  grandchildren 
(hall  take  together ;  fo  that  letting  in  Anne  on  the  death  of  either^ 
makes  no  more  fplitting  than  he  allowed  at  f^rft.  This  is  a  cir- 
cumftance  arifing  on  the  face  of  the  will,  where  he  calls  them 
all  grandchildren :  and  thefe  arguments  from  the  relation  the 
devifees  flood  under  to  the  devifor  have  always  been  thought  of 
weight. 

This  cafe  materially  difiers  froni  the  cafe  of  Holmes  v.  Mejmt 
relied  on  by  the  defendant.  That  cafe  is  reported  in  Poll.  425. 
Sir  T.  Jones  172.  Raym,  452.  and  Skin*  17.  and  was  thus.  A. 
devifcd  to  his  two  daughters  and  their  heirs,  equally  to  be  divided 
between  them ;  and  in  cafe  they  happen  to  die  Without  iflTue,  then 
I  give  all  the  faid  lands  to  my  nephew.  And  it  w^s  held,  that 
the  nephew  could  not  take  until  both  fifters  were  dead  without 
iflue,  and  that  there  fhould  be  crofs  remainders.  This  cafe  muft 
be  taken  for  law ;  but  unlefs  crofs  remainders  were  raifed,  the 
intent  muft  fail,  and  material  words  be  reje£led.  For,  firft,  it 
was  not  his  intent  to  provide  for  his  nephew,  while  there  was 
any  iflue  of  either  of  his  daughters  :  he  was  not  fo  near  to  him« 
and  it  would  be  an  unnatural  conftru£lion,  to  carry  the  eftate 
from  his  own  iflue  to  him,  which  was  much  relied  upon.  Se« 
condly,  it  is  if  they  die  without  ifl!ue,  i •  d,  if  both  die :  and  that  is 
Raymond*^  con(lru£tion  of  the  word  they^  to  which  the  reft 
agreed.  Thirdly,  it  is  all  the  faid  lands,  which  (hews  he  intended 
aU  (hould  go  together :  and  it  was  abfurd  to  imagine  that  the 
death  of  one  daughter  (hould  carry  the  eftate  from  the  other, 
even  her  own  moiety ;  which  muft  have  been  the  cafe,  if  the 
nephew  took  upon  the  death  of  either* 
[  071  j  So  in  the  cafe  cited  from  4  Leon.  14.  of  a  devife  to  two  font 

in  tail  -,  and  if  any  of  my  fons  die  without  iflue,  then  the  whole 
land  ftiall  go  to  a  ftranger  in  fee.  There  was  the  unnaturalnefs 
of  giving  the  eftate  from  his  own  children,  and  the  word  whob 
could  not  be  ufed  without  raifing  crofs  remainders.  Upon  the 
«vhole  tlie  plaintifi'  muft  have  judgment. 


Jtcnt  verf.  Kent. 

w  here  ^hrre  are  'TT^  H  T  S  was  a  writ  of  crroT  from  Ireland \ipon  a  fpecial  ver* 
Ih.M'i'bdovv-  1.  "^'^  "^  dower,  anfinp  upon  the  conftrudion  of  an  Iri/b 
rr  ..nd  ored  irs    acl  of  Parliament  of  no  confcquence  to  be  underftood  here  :  but 

»rr?r  judgment 

Irr  daii.ijf.s,  and  his  heir  And  the  other  bring  error,  the  whole  of  the  ortginat  damages  ihottld  be  reco- 
\:  ri  d  u^  unl\  thr  /urvivor.  But  thr  value  tri/Oi  ihr  lime  ut  the  judgmrnc  to  ihe  affirmance  cannot  be  re* 
f  vurci  againtk  -.he  l\irviv'.ng  plaintiff  ir> error  only.  And  the  court  c.inrot  compute  fuch  value  after  the 
r^L-nr  liic  d.iti:'gcs  found  by  rhe  iirlj-.ry,  iuir  ih.ii!d  award  a  writ  of  enquiry.  But  although  fudi 
jitrg-.cn;  ;•  tfrthe  b.r..ti-o*"  the  i;«'ir  ot  iKc  drcf^icJ  trnan:,  yt?t  he  may  join  in  the  writ  and  aiiign  it 
f',  wMjr.     Cat.  :cn.i).  :iarviw.  <;o.     a  U.ir:i.  U.  X..  ^3;,  226,441.    2  Kerly^  194.  citt4  And.  154.  S.  C* 

befide« 
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Wfides  the  argument  upon  the  merits,  there  were  feveral  excep- 
dons  taken  to  the  record,  all  of  which  (except  one)  were  over- 
ruled. And  as  to  that  which  was  allowed^  it  may  be  ibortly 
ftated  by  way  of  cafe* 

There  were  two  tenants  to  the  writ  of  dower,  Edward  May 
and  Robert  Kent :  the  demandant  has  judgment  to  recover  her 
liower  and  158  /•  for  damages  and  cofls.  They  both  bring  er* 
roTp  and  affign  errors,  and  then  Edward  May  dies,  and  there 
is  judgment  to  abate  the  writ  of  error.  After  which  Kent  an4 
Robert  May  the  heir  of  Edward\ix\vi^  a  new  writ  of  error ;  ^nd 
the  judgment  is  ai]Jrmed  in  toto  \  and  a  writ  of  feifin  awarded  for 
the  dower  againfl;  both,  and  execution  for  the  damages  and  coils 
agadnft  Kent  only,  and  alfo  for  the  value  from  the  tia>e  of  the 
juidgmezit  according  to  the  former  computation* 

To  this  exception  was  taken,  that  Kent  alone  ought  not  to  be 
charged ;  for  the  ftatute  fubje£ls,  not  only  the  tenant  in  the 
aQion,  but  alfo  thofe  who  join  ia  the  writ  of  error|  as  being 
bound  by  the  judgment. 

And  after  confideration  the  Chief  Juftice  delivered  tl>e  opinioi^ 
of  the  court  upon  this  point. 

We  are  all  of  opinion  that  as  to  damages  from  the  time  of  the 
judgment  in  C*  J?,  to  the  affirmance  in  B.  R.  in  Ire/and,  tl^s 
judgment  is  erroneous^  and  ought  to  be  reverfed. 

We  have  no  doubt  but  that  the  Ring's  Bench  might  award  da- 
;nages  from  the  time  of  the  judgment  to  the  affirmance.  But  the 
pbjedions  are  to  the  manner  of  doing  it^  and  they  are  tWo. 
I.  That  they  have  computed  it  according  to  the  value  found  by 
the  firft  jury,  whereas  there  ought  to  have  been  a  writ  of  inquiry. 
And^  2*  Becauie  ihey  have  awarded  them  ag^nft  Kent  only. 

As  to  the  firft :  This  power  of  awarding  damages  on  the  writ 
.of  error  is  not  founded  on  the  ftatute  of  Merton^  for  that  docs  not  t  97^  J 
enable  the  courts  to  go  farther  than  the  effedual  judgment  to 
recover  feifin  in  the  court  where  the  writ  is  brought.  *rhis  gave 
occafion  to  make  tl)e  ftatute  16  (s^  17  Car,  2,  c.  8.  which  is  en- 
abled in  Ireland  the  next  yearj  and  thereby  power  is  given  to 
the  court  to  which  the  caufe  is  removed  by  writ  of  error,  to 
^ward  an  inquiry  of  the  value  of  the  mefne  profits  after  the  firft 
judgment  in  dower^  and  upon  return  thereof  to  award  an  exe« 
cution. 

It  may  be  faid  that  the  annual  value  is  afcertained  by  the  firft 

jury,  therefore   it  is  a  mere  matter  of  computation^  which  the 

Vol*  IJ.  Z  court 
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court  may  make  without  a  writ  of  inquiry.  To  this  I  anfwcr, 
that  the  ftatutc  is  introdu£live  of  a  new  law^'and  therefore  the 
method  therein  prefcribed  mufl  be  obfcrved :  befides,  as  the  time 
for  which  they  are  given  is  different,  the  value  might  be  fo  too ; 
and  that  was  the  reafon  why  the  former  computation  was  not  al- 
lowed  to  be  the  rule.  The  ftatute  of  Merton  does  not  require  a 
writ  of  inquiry,  as  this  of  Car,  2.  does  :  and  therefore  the  jury 
who  try  any  collateral  iffuc,  inquire  of  the  value  at  the  fame 
time  upon  the  ftatute  of  Merton ;  and  no  inconvenience  can 
arife,  bccaufe  they  are  afTeflcd  by  a  jury  either  way  :  but  where 
the  value  is  omitted  to  be  inquired  of,  or  the  judgment  is  upon  a 
demurrer,  there  is  a  neceflity  for  a  writ  of  inquiry.  Rajlal  230. 
«.  &(iund.  335.  Lutw.  719.  And  agreeable  to  this  is  the  cafe 
of  Worden  v.  Worden^  entered  in  B.  R.  PafcJu  3  W,  ts^  M.  rot. 
393.  where  the  value  was  omitted  to  be  inquired  of  below,  and  a 
writ  of  inquiry  was  awarded  by  this  court. 

And  as  It  was  wrong  in  this  cafe  to  affefs  the  damages  witliout 
an  inquiry ;  fo,  2.  was  it  to  lay  the  whole  upon  Kent. 

As  to  the  damages  during  their  joint  lives,  they  muft  be  con- 
fidercd  as  joint  trefpaflers,  and  tlien  the  heir  is  not  chargeable, 
but  the  whole  damages  may  be  levied  on  the  furvivor.  But  for 
the  time  the  heir  was  in  pofleflion,  he  was  equally  a  trefpafler 
with  Kent^  and  as  fuch  equally  liable  to  make  fatisfaftion. 
Could  he  maintain  this  writ  of  error  without  entering  iutoare- 
cognizance  ?  Certainly  he  could  not.  And  has  not  he  thereby 
fubjected  himfelf  as  much  as  tlie  other  has  done  ? 

But  then  taking  it  to  be  wrong  in  both   particulars,  an  ob* 
jedion  is  made,  that  this  being   for  the   benefit  of  the  heir  he 
r  giy^  T    cannot  afTign  this  for  error,  though  Kctit  may.     And  to  be  fure 
the  general  rule  is,  that  a  man  fliall  uotaflTign  matter  for  his  own 
Ante  892.  advantage,  but  he  ought  to  be  fevered  from  the  defendant  who 

is  hurt.  Cro.  Eliz.  891,  l  Saund*  239.  Te/v,  3.  Cro,  Jiic- 
ijl.  But  we  think  that  was  not  neceflary  here,  it  being  the 
fault  of  the  court,  and  differs  from  the  cafe  of  top  long  an  eflbin 
which  is  prayed  by  the  party.  8  Co.  Beecber's  cafe.  2  Saund.^ij. 
I  Roil.  Abr.  759.     T.  2. 

>l*it«  1S9,  SoS,       This  part  of  the  judgment   therefore   being  wrong,  and   the 
5'34-(0-  error  well  affigned,  it  muft  be  reverfed  as  to  tliis  part  only,  and 


(l)   Green   v.    ffalln-^    2    Lord     Ch'iUov^   4   Burr.    201 5.     Uancoik 
R/iv:/;.    891.     i^^ec  alio  Xwjx    v.     v.  ^.7>'::w«/,  5  Turn  ^'/»  455. 

*  2  ■  t!ic 
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the  other  being  adiftindl  judgment  may  be  affirmed.     SM,  24. 

To  this  we  think  proper  to  add,  that  we  are  alfo  to  do  what  the 

court  below  fliould  have  done ;  which  is  to  direS  them  to  award 

a  writ  of  inquiry,  for  we  cannot  do  it  ourfelves,  as  we  ihould 

have  done  in  an  Englijb  caufe,  fince  it  muft  go  to  a  (herifFout 

of  our  power.     But  we  remit  the  record  with  an  affirmance  of  c::o,  Jac.  206, 

one  part,  and  rcverfal  of  the  other,  with  a  command  to  B.  R.  534- 

in  Ireland^  to  award  a  writ  of  inquiry,  and  upon  return  ther«of  cJ^ci^°* 

V)  do  what  by  law  appertains  thereto. 


Cary  verf.  Hinton. 

TRESPASS  for  breaking  and  entering  his  clofc,  and  Informal  inTue 
treading  down  the  grafs.     The  defendant  pleads,  that  the  j"^*;^^^  **  *^'^' 
locus  in  quo  was  his  proper  lands.     To  which  the  plaintifFreplies,  2  Kcly.  153, 
that  it  was  the  eftate  of  inheritance  and  the  proper  lands  of'  the  *  Barn.  363, 
plaintiff,  and  not  the  proper  lands  of  the  defendant ;  upon  which  vLc  $Com.    * 
iiTue  is  joined,  and  a  verdifl  foi  the  plaintiff.  Dig.  Pleader. 


Ketelbey  TCiovtA  in  arrefl  of  judgment,  that  this  was  an  immate- 
rial iffiie,  for  this  is  a  pofTeffory  ad  ion  ;  and  the  plaintiff  may 
have  the  inheritance  in  him,  and  yet  not  be  in  poffeffion. 


(R.  18.)  511 
(^•470  537. 


Strange  contra  infifted,  that  it  was  but  an  informal  iflTue,  and 
had  the  pleadings  been  in  Latin  it  would  have  been  the  common 
pica  oiliberum  tenementunty  as  it  was  intended  to  be  by  this  tranf- 
lation.  The  queftion  between  the  parties  is,  to  whom  this  clofe  - 
belongs,  and  the  jury  have  found  it  belongs  to  the  plaintiff.  And 
though  I  admit  this  replication  and  plea  would  both  have  been 
ill  on  demurrer ;  yet  after  a  verdidl  it  is  well  enough  •,  and  he 
cited  2fi//^.  41.  5  Co.  43.  Salk.  2^5'  Telv.  227.  and  7ri/i. 
I  Geo.  I.  B.  R.  Teatman  v.  Mujlon^  where  in  trefpafs  the  de- 
fendant pleads,  that  A.  feifiiusfuit  and  demifed  to  him,  and  then 
prcfcribes  in  a  que  tjlate  for  a  way  ;  and  found  for  the  defend^ 
ant,  and  held  well  after  verdift :  though  it  was  objefled,  that 
he  might  only  have  an  eftate  for  life  undery^^/i//,  to  which  no  f  974  ] 
prefcription  can  be  annexed, 

Et  per  curiam^  It  being  found  to  be  the  plaintiff's  eflate  of  in- 
heritance, we  mufl  take  it  he  had  the  fee,  which  is  the  whole 
intereft,  and  that  the  defendant  had  no  intereft  at  all.  We  are 
not  to  prefume  a  pofTcffion  difiinft  from  the  fee ;  and  here  is 
enough  for  us  to  fee  where  the  right  of  the  caufc  is,  and  to  war- 
rant our  judgment  for  the  plaintiff. 
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Devenifli  verf.  Mertins. 


Doubu  cofts  or-  nr^  R  E  S  P  A  S  S  for  taking  a  gun.     And  after  Not  guilty 

dered  by  rule.  B  --._ 

9.  Rarn    B    H  ^^         *  '  »  a  &     / 

S739  43*»  449-  ^^  cofts.     The  defendant,  upon  affidavit  of  his  being  a  juftice  of 


**T^  **y"Jf'        Jl     pleaded,  the  plaintiff  moved  to  difcontinue  upon  payment 


B.  L.  N.  P.  peace  and  in  the  execution  of  his  office,  moved  for  double  cofts. 

a  Kel    18  ^^^  ^^^  queftion  was,  whether  it  (hould  be  done  by  rule  or  by 

S.  c.        '  fuggeftion.     And  upon  confideration  the  court  held,  that  this 

Ante  46.  being  a  difcontinuance  with  leave  of  the  court  •btained  by  rule, 

BramttM  T.  they  might  make  this  a  part  of  the   terms.     And  that  differed  it 

CrakL  ixom  the  cafe  of  a  verdift  or  nonfuit,  where  it  muft  be  done  by 
way  of  fuggeftion  ( i ). 

■  "     '    •  -  I.I-  , 

(i)  Anim,  2  Barnard B,  R.iji.  it  can  not  be  done  by  fuggeftion. 
But  after  verdifl  the  judge  who  Anom.  2  Fent,  45.  GrimUij  v. 
tried  the  caufe  mud  certify,  aod    HoUorMay,  Doug.  29^. 

Dominus  Rex  verf.  Heflop. 

^irtrlwhirfn^*!    A  ^  ^^^^^  °^  baftardy  made  by  two  juftices  of  the  borough  of 

derof  baftardy*^*  *^  Richmond  in  Torhjbire  was  quaihcd   for  want  of  quorum 

by  borough  juf-    unus  :  though  3  Car.  I.e.  5.  was  infifted  on,  where  juftices  in 

i^cfl'ca.  p.      P>^ecin£ls  have  ^wer  to  execute  the   1 8  Elix.  r.  3.  as  juftices  in 

250.  no.  J99.      the  county  do ;  which,  per  euriam^  muft  be  in  the  fame  manner^ 

1  Batii.  b.  R.     ^iare  tamen.  for  many  charters  have  no  quorum. 
413,  411.  -s-  »  /  2 

Foley.  41a.  ..».«,,._.«..,,.,.__^__.«_.««.««.,«_-.-«— «.--__-_---_--_-.— ---.-.__«.«^.«— 

Cun.  3I.S.C. 

(i)  But  by  26  Geo.  z.  r.  27.  no  order  ihall  be  quafl^ed  fot  xh\§ 
exception. 

Wabwright  verf.  Bagfliaw, 

^crc  chnrch-  HT  ^^  ^  church-wardens  were  cited  into  the  court  of  Liiehr 
wwdenahaveac-  X  'field  to  account :  they  pleaded,  that  they  had  accounted  at 
wanStlic^citcd  ^^  veftry  according  to  law ;  which  was  rejeftcd :  and  a  prohi- 
g^in.  bition  granted,  for  the  ordinary  is  not  to  take  the  account;  he 

»B*rii.  4n.       can  only  give  a  judgment  quod  computent^  and  to  what  purpofe 

And^'xM'inlf.  ^°"^^  ^^^y  ^^  f*^^^  "^"^^  ^o  ^ofc  who  have  taken  their  account 

S.C.*     '        *  already.     The  fame  rule  was  made  in  Scaccario^  Pafch.  2  Geo.  2. 

between  Haughton  et  aC  church-wardens  of  S/.  Alban  IVoodJlreet 

and  Kendrick  et  al*  j  and   in  the   cafe  of  the  church-wardens  of 

Hammerjmith^ 
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Hammcrfmithy  Mich,  l  Geo.  2.     *  Nuthin  v.  Robin/on :  and  vide  *  See  Biinb. 
Lutw.  1028.  znd  PriJeaux  to  church'Wardefis,  103  (i).  S^C.'s.  p!but 


notS.T*  ju>tet» 
ted. 


{i)  Ji/amt  y.  Uz/^,  ^.  1 1 33.     Snawifeit  v.  Herrings  Bunb,  2^^ 
S.   P. 

Dobbs  v«/.  Pafler.  [  975  3 

THE  plaintifF  (igncd  judgment  in  cjcftmcnt,  aiid  before  he  Regular  judg- 
had  loft  any  trial  the  defendant  applied  to  fet  it  afide,  mcnc  in  ejea 
though  ftriaiy  regular,  upon  payment  of  cofts,  and  taking  notice  ^^^^^^^ ^ 
of  trial  ;  which  the  plaintiff  refufed.     And  the  court  being  ap-  cofb.Midttk. 
pled  to,  a  diftinftion  was  offered   between  ejeftments  and  all  J«8  &<>« 
other  a£^ions,  becaufe  the  right  was  not  bound,  but  a  new  eje£l-  a^B!^?B?R,* 
ment  might  be  brought.     Scd  per  curiam^  That  diftinflion  held  431.  S.  C. 
formerly  in  many  inftances  where  it  is  now  exploded,  you  could 
not  formerly  have  a  new  trial  as  you  now  may ;  and  great  incon- 
veniencies  may  arife  from  changing  the  poffefiion,  timber  may 
be  felled,  ^c.  an^  as  the  Common  Pleas  makes  no  difference, 
and  we  are  got  into  their  way  in  all  other  aclions,  it  is  proper  to 
do  it  here  too  (i)» 


(i)  Flik  Doe  ex  dtm,  Trwghton  v.  Roe^  \Burr,  1996. 


Gammage  verf.  Watkin, 

TH  E  debt  was  three  guineas,  but  the  cofts  fwelled  it  to  where  the  debt 
14/.    10  s.  for  which  the  plaintiff  had  judgment,  and  the  does  not  require 
defendant  brought  a  writ  of  error.     The  plaintiff  brought  debt  not^ia™\hdd«. 
upon  the  judgment,  and   held  the  defendant  to  bail:  and  now  ingtobaiiin 
upon  motion  the  proceedings  were  ordered  to  ftay  pending  the  ?*^'  °"  ^* 
writ  of  error,  and  common  bail  to  be  accepted  ;  for  as  the  ori-  ''"  *"**" 
ginal  demand  did  not  require  bail  the  addition  of  cofts  will  not 
alter  the  cafe  (i). 

(l)  Palmer  V,  Nee/ibamf  ^  Burr.  2660.    Jnen.    Convp,     128.    ace. 

J389.      Rohirtfon  v.   NichoJh,  poft.  But  in   Le^is  v.   Pottle^    4   Ttrm 

1077.    Belitherw.  Glbbi,  4  Burr.  Rep.  570.     KtMvtdi  contra  after 

1117.     Creffy   v.   A>//,   I    inif.  conference  with  C.  j5. 
120.       Bujh   V,    Baies^    5    Burr. 
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Dominus  Rex  wr/.  Jufticcs  of  Shrcwfbury. 

Po«r'sratehotto  T  T  PON  appeal  to  the  feflicns  the  poor's  rate  was  quaflied, 

be  removed.  \^    and  tlic   fcflions  make  a  new  one.     To  remove  which  I 

'  ^^^no^2  1*  i^-ov^d  for  a  certiorari,  becaufe  here  we  could  have  no  appeal, 

Cunn.  28.     "  which  was  one  reafon    given  in  the  cafe  of  Utloxcter.     But  the 

2  Barn.  B.  R.  court  faid,  that  was  not  the  only  reafon  they  went  upon,  and 

!!o'  ^c-  s  (^  denied  a  certiorari. 
Ante  93a. 


No  writ  of  error 
toratn  •vr>kii  lies 
tfrcr  atiirmance. 


Burleigh  verf.  HarrU, 

A  Judgment  was  recovered  in  the  Mnrpalfea^  and  error 
brought  in  B,  R.  and  error  in  law  afligned,  and  the  judg* 
4»i,  450,431.  ment  affirmed  :  then  a  writ  of  error  coram  vobis  was  brought,  and 
Cunn.  34.  s.  C.  ^^^^^  j^^  £^£^  afligned ;  and  the  court  (laid  proceedings  upon  it. 
Ante  949.  and  gave  leave  to  take  out  execution.     For  as  error  in  fa6l  and 

law  cannot  be  both  afligned  on  one  writ,  there  is  no  reafon  to  do 
I  97^  J  it  by  a  mote  dilatory  method  :  and  it  is  like  the  cafe  of  Lambell  v. 
Prettyjohn  {ante  690.)  where  it  was  held  that  error  csmm  vohis 
would  not  lie  after  affirmance  in  the  Exchequer  Cliamber  :  befides 
it  would  be  very  o^l,  that  the  fame  court  ffiould  affirm  and  re*, 
verfe.  And  as  to  the  cafe  in  ^alh.  337.  where  it  is  reported  to 
lie  after  affirmance ;  that  is  not  warranted  by  the  record,  which 
is  entered  HiL  3^4  Jnc.  2.  rot.  420.  by  which  it  appears,  the 
writ  of  error  aba:ed,  and  tlicre  was  no  affirmance  \  which  it 
tigreeableto  1  RolL  Ahr.  753.  ^.  i. 


Dominus  Rex  vcrf,  Ellame?. 


jAmendmrnC. 


INFORMATION  in  the  nature  of  a  quo  'wnrmulo  againrt: 
the  defendr.nr,  who  claimed  to  be   mayor  of  Chejler,     The 
/4c,44S-  defendant  jultiHed  undcf  a  charter  and  by-law,  by  which  the 

c-f.  'ir.np^^^^  mayor  is  to  be  chofen  by  all  the  fellow  citizens  of  the  city  and  of 
a:  lar^c'ind        the  fuburbs  ai^d  hamlets  inhabitir.^  within  the  fame,  era   major 
Cun  39.  Tcrba-  pjj^^  of  them  ;  and  lays  his  ele^liuu  to  be  by  the   majoiily  of  the 
And!"i wVnr'  citizens  of  Chfer.     To  this  there  was  a  demurrer  ana  joinder^ 
s.  c!       *    *     in  demurrer.     And  when  it  came  it  into  the  paper,  the  defend- 
ant's counfcl  perceived,  that  they  had  left  out  thofe  citizens  who 
inhabited  within   the   fuburbs   and  harr.lcts.     Whereupon  they 
moved  tv)  .laicnd,  and  fhewed  by  affidavits,  that  the  profccutor 
l.'.id  not  loll  a  tiial,  and  offered  to   pay  cofts,  and  likewife  pro- 
iJucvd  an  airulavit,  thpct  it  was  nqt  a  voluntary  miftakc. 

hwA  iif;  r  long  debate   and  many  cafes  cited,  the  court  gave 
Li.\t  io  allien  J,  and  chiefly  for  rcafcns  peculiar  to  tliis  cafe. 

I.  Becaufe 
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T.  Bccaufe  otherwife  the  oflice  would  be  loft,  .without  trial  of 
the  right  (1).  2.  This  cannot  be  made  ufc  of  as  a  trick  to  gain 
time,  becaufe  of  the  affidavit  made  in  this  cafe.  3.  Here  has 
been  no  trial  loll,  fo  that  the  profccutor  may  Hill  try  the  merits 
in  time  (2).  4.  The  prcfecutor  was  not  driven  to  demur  ;  Tor  if 
he  had  gone  to  ill'ue,  and  it  had  been  found  with  the  defendant ; 
yet  as  a  defect  of  title  appears  in  the  plea,  lie  would  have  been 
intitled  to  a  judgment  of  o////tr     ndenrUe  294i  873  (3). 
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(1)  Pica  in  quo  "jjarranto  al- 
lowed to  be  amended  after  ifTuc 
joioed  and  caufe  made,  a  remanet 
by  reafon  of  the  multiplicity 
of  bufjnefs  though  the  defendant's 
ofHce  was  determined,  becaufe 
the  rights  of  other  perfons  would 
be  affe^cd  by  the  event  of 
ihc    caufe.      Rex   v.    Armjlrong^ 


And,  109. 

(2)  ride  Rex  y.  EdnAtM-Js,  A.J. 
III.;/. 

(3>  It  is  laid  down  by  L  >rd 
Hartlwickeixk  delivering  this  judg- 
ment as  reported  Caf,  Temp,  Hud, 
"  that  amendments  at  the  com- 
mon law  arc  \vholIy  difcrcti- 
onary," 


Zt. 
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7.  &•  t»  a  ed. 


Philip  Lord  Hardwicke,  Lord  Cbitf  Jujiici. 

Sir  Francis  Page,  Knt. 
Sir  Ec^mund  Probyn,  Knt. 
William  Lee,  E/q; 

John  Willes,  E/q;    jittorney  GcneraL 
Dudley  Ryder,  Efq\  Solicitor  General. 


Ijujlicci. 


CafwcU  vtrf.  Norman. 

Where  executor     A  ^^  cxccutoT  brought  error  of  a  judgment   after  a  devafiaviti 
ihaii  pay  cofts.      r\    and  the  court  held  he  ought  to  pay  cofts  on  affirmance  { i )» 

aBarn.B.R.j  -*■"*"  or/  v    / 

450. __« — 

Con,  -^8. 

1 II.  Black.  567.        ( I )  fTjjg  Sal/ern  v.   ffynne,  poR.   1 07  2.      mUiams  tt  aV  ExecMtffrs  V. 

"•  ^*  ^'  Rylej,  in  Cam.  Scac.  1  H.  Biack.  566. 


Smith  verf.  Hixoil. 

the  hufbard  /^  A  S  E  for  malicioufly  profecuting  the  plaintiff  and  his  wife 
nioncroay  fue  \^  for  receiving  ftolen  goods  knowing  them  to  bo  ftoleni  per 
trof^lion"of  ^"^^  ^^^1  ^^^^  ^^^  fcaadalized,  and  the  hufband  interrupted  in 
xYitmhperqvud  his  trade»  and  pUt  h)  expehce.  On  Mot  guihy  pleaded,  the  jury 
hr.  was  put  to  gnd  for  the  defendant  as  to  ptofccuting  the  hufband,  and  for  the 
Caf^Temp.        plaintiff  as  to  the  profecution  of  the  wife.     And  it  was  moved  in 

Hard.  54. 

a  Bam.  B.  lU    465-    Cun.  5a.    Vide  a  Com.  Dig.  Baron  &  Feme.  (X.)  107. 

3  arrcft 
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tttreft  of  judgment,  that  what  concerns  the  hu(band  being  now  (»)Rep.jdfa 

Out  of  the  cafe,  the  wife  fliould  have  joined  in  the  zGtion  as  to  r^JJU^lg- 

the  matter  for  which  the  plaintiflF  would  recover,  and  the  a£tion  405. 

Would  furvivc  to  her  ;  and  they  cited  Cro.  EL  884..    i  Sid.  c.  Carth.416. 

'  ^  "^  iLd.  Raynu 

374- 
•  Sed  per  curiam^  In   Savilv.  Roberts ^  (a)  Salk»    13,  it  was  i2Mod.a«8. 

indeed  held,  thatexpence  alone  without  fcandal  would  not  be  a  "^its,  150, 

ground  fdr  fuch  an  aclion  :  but  afterwards   in  the  cafe  of  Jones  2  vin.*a5*.  pJ» 

V.  Gwynney  {b)  Hi/.   1 1  jinn,  that  opinion  was  exploded.     Here  4i« 

it  Is  laid  that  the  hulband  was  put  to  expence,  and  this  being  an  ^,o  ^5^'  Jfj 

afiion  founded  upon  a  tort,  the  plaintiff  was  not  bound  to  prove  214. 

all  the  declaration,  as  he  is  in  the  cafe  of  contracts  :  and  though  ^^^'  1S5.  S.C, 

this  aftion  as  to  the  fcandal  may  furvive  to  the  wife ;  yet  that  is  ^  ^e^^^ 

no  reafon,  for  he  may  undoubtedly  maintain  trefpafs  for  beating  Cro.El*.  147^ 

her  per  quod  cofifortiiim  nmiftt^  and  yet  no  doubt  the  aftion  for  '57>  5*4- 

beating  will  furvive.     The  plaintiff  muft  have  judgment*  '    V    q 

Braficy  ct  al'  verf.  fiawfon  ct  al*. 


IN  trovct  by  the  plaintiffs  as   aflignecs  of  the  cffefts  of  5^-  .^'jf"^"     ^ 
muel  Fairclough  a  bankrupt,  a  cafe  was  made  for  the  opinion  {{|e  coUeao*  h  a 

of  the  court*  drbtduetoche 

King* 

That  tfce  bankrupt  was  appointed  colleflor  of  the  land-tax  f.ir  W^ere therefore 
the  precinct  of  yfA/^rt^/-  in    the  city  of   London  during  the  year  commtttanad 
1^30.     That  7  July  1731-  he  committed  an  acl  of  bankruptcy,  of  bankruptcy  on 
having  then  190/.  of  the  tax  in  his  hands.     That   16  July^  the  ^^7*'^  J^,**]* 
commifTioners  of  the  land-tax  iffued  their  warrant,  upon  which  under  the  Wir- 
the  goods  in  the  declaration  were  feized  the  fame  day.    That  1 7  rant  of  the  com- 
July  a  commilTion    of  bankruptcy   iflued.     That  an  aflignment  ^^^^^^^^ 
was  made  to  the  plaintiffs  on  19   July^  and  that  o^i  22  July  the  the  i6th,and 
defendants  took  away  the  goods,  and  fold  them.  a  commiffion  if- 

*  fues  againft  him 

the  lythy  the 
Upon  thisflatcof  the  cafe  the  general  queftion  was,  whether  affignmcntii 
the  plaintiffs  had  a  property  in  thefe  goods  5  for  as  to  a  conver-  '"j**V^*nI?* 
fion  (fuppofing  there  was  a  property)  the  defendants  did  not  offer  f^ia  und^cr  the*'* 
to  difpute  it.     This  caufc  was  twice  argued  at  the  bar,  and  for  warrant  the  iid, 
the  underftanding  it,  I    (hall    give  my    own  argument  for  the  ^"^/^i^Ue 
plaintiffs,  and  the  opinion  of  the  court  for  the  defendants.  by  theaffigneet 

without  payment 

Sirafrgepro  quer\  I  (hall  conHder  this  cafe  two  ways,  I.  As  moneJ^dae^Sr* 
if  it  was  between  piivate  perfons  -,  and  2.  Whether  here  is  any  him.  BvtfucK 
intervention  of  the  prerofjative.  W4rrant  bindt 

'^         °  the  goods  noC 

from  ihc  dau 
As  to  the  firft,  To  make  thefe  goods  feizable  they  muft  be  hisy  but  from  the 
f.  e.  the  bankrupt's,  at  the  time  of  fuch  ftizure.     They  power  in  J^^««^*«  f«''»' 

2  Barn.  B.  R. 
342^  38*.    Cun.  265.     Kely.  %^o.  S.  C. 
3  Geo. 
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3  Geo.  2.  .  25.  is,  "  For  the  comminipncrs  to  fcizc  the  eftatc 
**  real  and  perfonal  of  fuch  collcftor  to  him  belonging.^*  And  1 
fhallinfift,  that  on  16  July  the fe  goods  were  not  his^  the  adt  of 
bankruptcy  being  dated  to  have  been  before.  And  that  though 
in  the  cafe  of  the  crown  it  has  been  held,  that  it  is  fufficient  to 
[  979  ]  come  any  time  before  the  affignment,  and  there  is  no  relation  to 
bind  the  crown  ;  yet  in  the  cafe  of  a  fubje£l  the  goods  arc  in  the 
affignee  by  relation  from  thea£l  of  bankruptcy,  and  all  mefne  a£l$ 
will  be  avoided.  Salk.  1 1 1.  And  therefore  it  is  conflant expe- 
rience, to  over-reach  a  compleat  execution  at  the  fuit  of  a  fub- 
jeft,  by  fhewing  only  an  aft  of  bankruptcy  before.  And  21 
Jac.  I.  r.  19.  fuppofcs  fo,  by  providing  that  the  goods- (hall  be 
equally  diftributed  between  the  creditors,  whereof  no  execution 
IS  ferved  and  executed  before  an  act  of  bankruptcy.  So  in  Philips 
V.  Tl^ompfotif  3  Lev.  69,  191.  where  the  writ  was  delivered  be- 
fore, but  not  executed  until  after  an  zQt  of  bankruptcy ;  it  was 
not  doubted,  but  it  would  have  been  bad,  had  the  aft  of  bank- 
ruptcy been  before  both.  Bankrupts  are  confidered  as  offenders, 
who  have  forfeited  their  eftate,  and  are  not  capable  of  convey- 
ing any  property  :  and  therefore  where  after  an  aft  of  bankrupt- 
cy, and  before  any  commifTion,  the  bankrupt  fells  goods  ;  it  is 
in  the  eleftion  of  the  affignee,  to  difavow  it  and  bring  trover : 
he  may  indeed  avow  it,  and  fue  for  the  mory?y  ;  but  then  the 
??^*^^  ^*  ^^'"  bankrupt  is  not  confidered  as  transferring  any  property  of  his 
Rep.  12  Mai.  own,  but  as  afting  as  fervant  to  the  afTigncc.  This  (hews  there 
3»4«  is  no  fort  of  property   remaining  in  the  bankrupt.     However  it 

^s!ik^*<Q.  ^^^'  ^^  fufficient  for  my  purpofe,  if  we  only  fuppofe  the  proper- 
ty to  be  in  abeyance,  as  in  the  common  cafe  of  inteflacy  before 
adminiftration  •,  for  then  the  goods  were  not  his^  and  confe- 
quently  not  feizable. 

2.  If  It  would  be  thus  in  the  cafe  of  the  fubjeft,  let  us  fee  if 
there  is  any  intervention  of  the  prerogative,  to  give  it  a  different 
turn.  This  indeed  is  the  main  point  between  us,  for  if  he  is 
confidered  as  the  debtor  of  the  crown,  and  the  warrant  of  the 
commiiTioners  to  be  equal  to  an  extent ;  I  admit  it  will  be  againfl 
us,  and  the  crown  muft  take,  the  warrant  coming  before  any 
affignment.  And  on  the  other  hand,  if  the  crown  is  out  of  the 
cafe,  I  apprehend  it  will  not  be  difputed,  but  that  the  plaintiffs 
are  intitled. 

And  I  (hall  infift  for  the  plaintiffs,  that  the  colleftor  is  not  to  be 
confidered  as  the  debtor  of  the  crown  ;  but  the  receiver  general 
is,  and  fo  is  the  divifion  ;  :md  there  is  a  plain  reafon  for  this  dif- 
tinftion  :  the  divifion  is  originally  charged,  and  can  no  way  be 
difcharged,  but  by  a  payment  to  the  receiver  general.  The  col- 
leftor is  a  middle   man  between  them,  in  whom  the  crown  re- 

pofct 
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pofes  no  confidence,  and  therefore  leaves  him  to  be  appointed  by 
the  divifion  ;  and  at  the  far  0  time  the  crown  refeives  toitfelf  the 
appointment  of  the  receiver  general,  as  the  perfon  hy  whofeafls 
the  clown  may  be  alFefted.  Had  the  aft  intended  to  turn  the 
crown  round  to  a  remedy  againft  the  colleftor  in  the  firft  place ; 
It  would  only  have  provided,  that  what  remained  after  difpofal  of  [  980  ] 
the  collector's  efFe£ls,  (hall  be  levied  on  the  divifion  by  a  re-af- 
fefTment.  But  left  fuch  a  conftruftion  (hould  be  made,  there  is 
added  an  txprcfs  declaration,  that  payment  to  the  colleftor 
is  no  difcharge  to  the  divifion,  until  the  money  is  lodged  in 
the  receiver  general's  hands.  The  plain  import  of  which  is.  Let 
the  divifion  take  care  who  they  fend  the  money  by,  for  he  (hall 
be  conlidered  as  their  agent,  and  not  the  crown's.  If  the 
crown  was  in  any  danger  of  lofing  the  duty,  there  might  be  fomc 
colour  to  fet  up  the  prerogative  ;  but  here  the  duty  is  fecured  to 
the  crown  in  all  events  by  afleflments  and  re-afTeflments.  The 
receiver  general  is  the  crown's  debtor,  becaufe  the  crown  can  rc- 
fort  to  no  one  elfe,  when  the  money  is  in  his  hands  :  but  it's 
being  in  the  colleftor's  hands  is  a  circumftanceof  noconfcquence 
to  the  crov/n,  or  that  makes  the  leaft  alteration.  Put  the  caft 
that  I  am  debtor  to  the  crown,  and  fend  my  fervant  to  the  Ex- 
chequer with  the  money,  and  he  neglefts  to  pay  it  in  ;  can  that 
fervant  be  faid  to  be  the  debtor  on  whom  the  crown  can  levy  the 
money  ?  no  :  the  crown  confiders  me  as  the  debtor  ftill,  and  as 
the  perfon  who  is  to  fufFer  by  ihe  other's  neglcft.  Will  any  body 
fay,  the  crown  is  bound  to  take  the  colleftor  for  its  paymafter  ? 
the  aft  provides  for  the  contrary. 

Now  if  the  crown  has  liberty  to  avow  or  difavow  the  payment 
to  the  colleftor.  Then  the  divifions  having  once  paid  the  mo- 
ney, and  being  bound  to  pay  it  again,  is  a  bettering  the  conditi- 
on of  the  crown  j  and  no  eafe,  but  a  load  on  the  divifion. 

There  is  one  thing  more  to  be  confidered,  and  that  is ;  fup- 
pofing  the  crown  has  its  eleftion,  to  refort  to  the  colleftor  or  the 
divifion,  and  they  are  to  be  confidered  only  as  fo  many  feveral 
fecurities  to  the  crown ;  yet  whether  this  warrant  of  the  com- 
miffioners,  which  came  before  the  aflignment,  is  to  be  confidered 
as  equal  to  an  extent,  which  I  admit  comes  in  time,  if  before  the 
afifignment.  And  i  apprehend  there  is  a  great  difference  between 
them.  An  extent  is  a  matter  of  record,  an  ancient  common  Jaw 
procefs,  and  binds  from  i\\Q  tefe  notwithftanding  the  ftatute  of 
frauds,  whereas  this  warrant  of  the  commiffioners  is  a  mere  mat- 
ter in/.7//,  the  date  whereof  is  of  no  confequence.  And  can  it  be 
imagined,  that  if  the  Parliament  had  intended  to  make  the  col- 
leftoi:  debtor  to  the  crown,  that  they  would  not  have  left  to  the 
crown  fo  noble  a  remedy  as  an  extent  5  or  at  leaft  have  provided, 

that 
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tiiTLt  this  warrant  (hould  be  equal  to  an  extent :  whereas  having 
not  done  fo,  but  only  impowcred  the  commiifioners  to  iflue  a 
warrant,  and  continued  the  charge  on  the  divifion  ;  it  mud  be 
taken  to  be  a  provifion  in  favour  of  the  divifion,  and  for  their 
teimburfement :  that  whereas  without  fuch  provifion,  every  man 
who  is  re-afiefled,  would  have  no  other  remedy,  but  a  feparate 
aftion  for  money  had  and  received  to  his  ufe,  which  would  cer- 
^  9S I  ]  rainly  lie  againft  the  colleftor  who  receives  and  does  not  pay  over ; 
they  (hall  now  all  have  a  more  expeditious  and  lefs  expenfive  re- 
medy. This  is  finding  a  proper  ufe  for  the  warrant  of  the  com- 
miffioners.  It  falls  in  with  the  declarations  in  favour  of  the  duty, 
that  the  divifion  is  not  difcharged,  until  the  receiver  general  has 
the  money  ;  and  it  falls  in  too  with  the  differelit  conftitution  of 
the  two  oflliccrs,  for  one  of  which  the  divifion  is  anfwerable,  and 
not  for  the  other.  And  therefore  I  hope  this  zGLioii  of  trover  is 
well  brought. 

Lord  Hardwich  contra  delivered  (at  another  day)  the  refolution 
of  the  court. 

This  cafe  has  been  properly  divided  at  the  bar  into  two  polnttfi 
l^irft,  what  the  coiifequence  would  be,  if  this  is  confidered  as 
between  two  fubjefls  \  and  fecondly,  whether  the  prerogative 
of  the  crown  makes  any  difference.  And  as  to  the  firft  of  thefe, 
we  are  all  of  opinion,  that  if  this  was  a  cafe  between  two  fubjeds, 
the  property  of  thefe  goods  would  be  in  the  plaintiff.  The  com- 
miflioticrs  of  bankruptcy  have  neither  by  the  13  Eliz.  nor  the 
ftatuteof  y^ii".  I.  any  property  verted  in  them,  but  only  a  power 
to  take  order  about  them  by  their  difcretion.  Sir  IT.  Jones  196. 
And  when  they  have  once  executed  that  authority  by  aflignment, 
the  property  is  in  the  affignees  by  relation  from  the  time  of  the  aft 
of  bankruptcy  committed  ;  and  an  executor  taken  after  fuch  aft 
of  bankruptcy,  and  before  the  afiignment  at  the  fuit  of  a  fubjeft, 
will  certainly  be  avoided  ( i ) :  as  was  held  in  in  Cole  v.  Davisj 
l.Raym.  724.  HIL  lo  W.  3.  and  fois  3  Lev.  191,  69,  for  the  execution  is  a 
aBw/ 8 14.  '^C/''^  ^^5  ^"^  ^s  fuch  will  be  avoided.  Salk.  111.  The  property 
is  not  in  abeyance  until  afifignment,  but  remains  in  the  bankrupCi 
according  to  SalL   ic8. 

But  then  fecondly,  we  think  here  is  fuch  an  intervention  of 
the  prerogative  of  the  crown,  as  will  defeat  the  plaintiffs  in  this 

(i)   Flile  Cooper  v.  Chitteyy   I  for  ihc  produce  ofthcfale.     But 

Burr,  20.   1  Blach  Rep.  65.  S,  C,  they  cannot  bring  trefpafs  again ll 

iiJtchin  V.  Campbell^   2  Black.  Rep,  the   (herifF.   Smith  et  aP  ajfignte  of 

fc27.Thattheairignces  underthefe  Clarh  v.  Milles,  yTerm  Rfp,  47v 

circumftances   may   either  brin^  ^/V/^  CotJid*i  Bank  Law.  679.  3  e^' 
trover  for  the  goods  or  aiTumpfit 

aftiou* 
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adion.  For  this  purpofe  two  things  arc  to  be  confidcrcd ;  firfl:, 
whether  the  money  in  the  hands  of  the  colledor  made  him 
debtor  to  the  crown  for  fo  much  ^  and  fecondiy,  what  effcQ,  th^ 
warrant  and  feizure  will  have  in  the  prefent  cafe. 

And  firft  we  hold  that  notwithftanding  the  objeAions  made 
^t  the  bar,  the  colleflor  is  to  be  confidered  as  the  King's  fenrant, 
and  indebted  to  him.  It  is  the  King's  money  that  is  colledled, 
and  the  allowance  to  the  coIle6ior  is  not  made  by  the  divifion, 
but  by  the  Kini^  :  and  though  the  divifion  is  liable  for  hi^  im- 
bezilments,  yet  that  is  only  as  fo  many  feveral  fecurities  to  the 
crown.  To '  what  purpofe  are  powers  given  to  the  commiflioners, 
to  fummon  any  perfon  they  fufpedl  of  imbeziling,  if  be  is  not  [  982  ] 
ix>n(idered  as  indebted  to  the  crown  ? 

And  as  to  the  fecond  thing  to  be  confidered,  viz.  what  cffedl 
the  warrant  of  the  commiflioners  will  be  of :'  we  do  not  think  it 
is  equal  to  an  extent,  fo  as  to  bind  the  goods  from  the  date : 
but  what  we  ground  our  judgment  upon  is,  that  until  ^n  aflign* 
menc  the  property  was  in  the  bankrupt  -,  that  the  crown's  hands 
were  upon  thefe  goods,  and  created  a  lien  before  the  aflignment^ 
The  crown  is  not  bound  by  the  ac^s  relating  to  bankrupts,  not 
being  named.  Sir  W.  Jones  202.  and  though  the  ELing  is  bound 
fcyana£lual  aflignment,  %  Show.  48:,  yet  that  is  becaufe  the 
property  is  then  abfolutely  transferred  to  a  third  perfon  (2).  But 
relations,  which  are  but  fi£^ions  of  law,  cannot  bind  the  crown. 
^^*  339*  ^^  diough  the  a£lual  fale  was  not  until  after  the 
aflignment,  yet  the  goods  were  in  cujlodia  legis  before.  Cro.  Car. 
148.  Upon  this  feizure  all  the  light  which  the  aflignees  had,  is 
to  redeem  the  goods  on  payment  of  the  money,  which  are  in  tlie 
hancls  of  the  commiflioners  as  a  pledge  for  that  purpofe*  But 
they  brought  their  a£tion  without  payment  or  tender  of  the  mo- 
Aey,  and  CQnfequently  mud  fail  in  it. 

The  poftea  muft  be  delivered  to  the  defendants,  and  tlie  plain- 
tiffs mult  pay  the  cofts  of  a  nonfuit  \  which  upon  aflidavit  of  the 
defendants  ading  as  officers  were  ordered  to  be  treble  (3). 


(2)    Lechmert   v.    TboroughgooJ,  (3)   tValker  v.  Sir  Pbil'tp  E^er^ 

3   MoJ.   236.      Comif,   123.    6\  C,  ton.  Comb,  322.  Hunts,  RohinjZn^ 

Rorke  V.   Dajr:ll,    4.   'i\rin   Rep.  Caf.   Prac.    C,    P.    16.     Rex  v, 

40  S.  Poland f   anti  i^^. 
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Dominus  Rex  ver/.  Smith. 

-On  1 5tf3/tfj  f«r- ,  yi  Boy  bctwccn  thirteen  and  fourteen  years  old  was  brought 
wUlnotTctcr-  xJl  up  by  ha^eaj  corpus  fued  out  by  his  father,  in  order  to 
mine  the  right  of  have  him  delivered  over  to  him  by  an  aunt,  who  kept  him,  ac- 
ft*^rchild  t^'  cording  to  Johnfinh  cafe  {ante  579.)  And  now  upon  debate  that 
liberty.  cafc  was  over-rulcd,  and  Mr.  J.  Lee  faid.  Lord  Ra'^mond  repented 

Cun.  75.  S.  C.     of  what  was  done  in  that  cafe.     And  all  the  court  declared,  that 
*  upon  this  writ  they  could  only  deliver  him  out  of  the  cuftody  of 

the  aunt,  and  inform  him  he  was  at  liberty  to  go  where  he 
pleafed.  And  the  boy  chofe  to  flay  with  the  aunt  \  and  they  faid 
that  was  all  that  was  done  in  Lady  Catherine  Anmjlef^  cafe  :  that 
the  right  of  guardianfhip  could  not  be  determined  by  them  in  this 
fummary  way,  and  the  father  was  not  without  otlicr  remedy  :  he 
might  have  trefpafs  quare  jiltum  et  haredem  futtm  rnpuit^  cr  other 
aftions,  that  would  properly  bring  the  right  of  guardianflilp  in 
que(tiou(»)' 


{\)Vidt  Rex  V.  Sir  F.  Biake 
Dcfaval,  where  thcjudgmentgiv- 
en  here' is  approved  of,  but  the 
di^Ja  are  denied,  and  it  is  laid 
down,  *^  that  the  court  are   to 


*•  judge  upon  the  circumjiances  ef 
*'  the  particular  cafe,  and  to  give 
"  their  direBiont  accordingly.^* 
And  fee  Rex  v.  M^  Mead,  l  Burr, 
542. 


[  983   ] 


Seflions  cannot 
meddle  with 
overfeers   ac- 
co«nts  till  al- 
lowed by  two 
jufticcs. 
.  2  Barn.  B.  R.. 

400y     462. 

X  Bott.  by  Conft« 
264.  pi.  190. 
Aiuch  fuller. 


Dominus  Re^  verf.  Bartlctt  et  al\ 

AN  ord>:r  made  at  feflfions  relating  to  accounts  of  overfceri 
of  the  poor  was  moved  to  be  quafhed,  becaufe  it  did  not 
appear  the  accounts  had  been  before  two  ju dices  qucrtim  unns^ 
and  they  cannot  come  per  faltum  to  the  fefTions  ;  and  Salk.  533, 
was  cited.  On  the  other  fide  it  was  faid,  that  it  appeared  there 
was  an  allowance,  for  the  appeal  is  faid  to  h'j  againft  the  dif- 
burfements  and  the  allowance  thereof^  which  the  court  will  pre- 
fume  was  regular ;  and  being  in  general,  is  not  like  the  cafe  in 
Salk.  which  was  faid  to  be  by  two  juftices  without  quorum  unus. 
Sedper  curiam.  It  does  not  follow  that  this  was  an  allowance  by 
two  juftices,  for  the  parifh  might  do  it ;  and  therefore  for  want 
of  jurifdi£tion  this  order  muft  be  quafhed  ( i ). 


(i )  Rex  V.  fVhitcar  £5*  <r/'  3  Burr,  1 365  S.  P.  af:cr  1  t  Cfo.  2,  c.  5S. 
/ift.  4. 
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Ruding  vcrf.  Netrel.     Ante  957. 

TH  E  plaintlfF  brought  his  mandamus  to  be  rcftorcd  to  tlie  No  pcremptonr 
office  of  rcgifter  of  the   archdeacon ;  and  mn  fu'tt  ap-  J^g^'^^^oJ'^' 
puncluatui  being   returned,  brought  his  adlion,  and  falfified  the  tioo  for  ix\U  rt* 
return  :  the  defendant  brought  error  in  the  Exchequer  Chamber.  ^«"' 
And  it  was  held  to  be  z/uperfedtas  to  a  peremptory  mandamus. 

Taylor  verf,  L^vve. 

I  Moved  on  the  authority  of  Noah  v.  J^/i///,  {a/jte  420.)  that  Hcw^arperfhUt 
the  plaintiff,  who  was  a  pauper y  might  be  rcllrained  from  nlt'goiM'on^ 
going  on  to  trial,  till  he  paid  coils  for  former  notices.  But  the  court  trial, 
tliought  that  cafe  did  not  put  it  on  a  right  foot,  and  that  it  was  g^n^^  .^^^ 
abfurd  to  make  any  rule  about  colts,  whilft  the  admiffion  flood  *,     ^    -     ^  .- 
and   therefore  ordered  plaintiff  to    ihew   caufe,  why  he  Ihould  ^^  ^^ 
not  be  difpaupercd.     And  on  affidavit  of  fervice  maile  it  abfo- 
lute. 


Dominus  Rex  vn-f.  Inhabitantes  de  Sundrifh  in  Kent. 


u 


P  ON  a  fpecial  order  of  Seflions,  it  was  ftatcd,  that  Tbo-  x  man  cannot  b« 
mas  Perch  by  indenture  dated  25  March   1701.   demifed  removed  trom 
to  Thomas  (}atts  (the  father  of  the  poor  pcrfon  removed)  a  cot-  u'*j7scr  €»• 
tage  with  a  ganlcn,  orchard  and  backfidc,  in  Hever  for  99  years,  7.  and  Sc il'  Ca. 
zt  §  s.  p.^r  a/int/my  which  was  the  full  value   for  any  thing  that  E;^'*75o*  y<^i*« 
appeared  to  the    contrary.     That   the  father  lived  tlicre  till  hib  *  **' ^''°\  *    * 
death,  and  then  by  will  gave  it  to  hisfon,  who  entered  upon  the    [  9^4  J 
premifll's,  and  bccominij  poor   was  removed.     And  xhc  jufticc^ 
at  feffions  confirm  the  order  of  removal. 

Strange  moved  to  quafh  it,  becaufc  a  man  cannot  be  removed 
from  his  own  eftate  :  and  faid,  it  had  been  )^radually  dctermincil, 
and  was  now  fettled  in  tlic  cafe  of  a  t^rm  iox  years.  It  was  firft 
held  in  the  cafe  of  a  frceliold,  Sulk.  524.  then  in  the  cafe  of  .1 
copyhold  of  fmall  value,  PnJ\  n  Ann.  between  Harroiv  and 
Edgcivare^  and  afterwards  Tr/;/.  4  Gr^.  i.  ;///'  piircch*  jMt:rf.t'\ -^^-^^  ^j'7^ 
and  Grandhorough^  where  the  aifignee  of  a  term  of  99  years  ;u 
i  /.  per  annum  rent  was  held  to  be  fettled  by  being  irreiftoveable. 

Et  per  curium^  This  man  does  no:  cone  in  to  fctt'r  ijficr 
ranjbling  about,  as  the  llature  13  ^3*  14  Car.  2.  r.  12.  has  it  :  but 
comes  to  aii  ancient  teiin^not  nrwiy  created  upon  his  arrival,  Iw 

the 
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the  cafe  laft  cited  the  value  of  the  whole  was  but  30/.  perannum^ 
and  the  greateft  part  let  off  to  others.  But  its  being  under  10/. 
per  annum  (hews,  that  the  value  is  no  more  regarded  in  leafe- 
holds  than  freeholds.  As  to  the  value  in  this  cafe,  it  appears 
the  juflices  never  inquired  into  it,  and  from  the  particulars  it 
rauft  be  above  5  /•  (i)    Therefore  the  order  mull  be  qua(hed« 


(1)  The  father  had  charged  it     to  be  paid  to  the  mother  for  htf 
and  all  other  his  ed^tes  with  2Q  A    mainceaance.   Fide  Bun.  S.  C.  7. 


Dominus  Rex  verf.  Jeffs. 

Jawhatcafet  TT  E  was  indiftcd  for  barratry  ;  and  after  fome  ftrong  proof, 
cbc  King  nuy  XX  the  profecutor  could  not  go  on  for  want  of  a  copy  of  k- 
jirithdraw  a  juror  ^^^^1  proceffes.  Whereupon  it  was  infifted  to  withdraw  a  juror, 
as  it  was  done  lad  term  on  an  indidlment  againft  the  fcavengers 
of  St.  Gi/e/s  for  not  paying  money  according  to  a  juftice's  order ) 
and  there  being  fome  unpreparednefs,  Mr.  Abney^  one  of  the 
King's  counfel,  confented  to  >yithdraw  a  juror. 

The  Chief  Juftice  at  firft  inclined  to  it ;  but  upon  confidera- 
tion  held,  that  there  was  a  difference  between  that  cafe,  which 
may  be  compared  to  cafes  of  a  civil  nature,  and  this,  where  the 
puniihment  may  be  infamous,  as  the  pillory ;  and  for  that  reafon 
it  has  never  been  done  in  perjury  or  forgery  ( i  )•  And  therefore 
he  refufed  it  in  this  cafe. 


(l)  r.   Raym.  84.  contra.  Kidi  ficient  ewdence  t^  convi/I  i»  ordet 

the  power  of  the  court  to  difcharge  to  bring  the  prifontr  to  a  fecond  trial 

a  jury  charged  with  a  prifoner  in  (as  was  done  in  Whitbnad  and 

acapital  cafe  fully  difcufTcd.  Fofi.  Fenwck'i  cafe,  2  S/,  Tr,)  is  amoft 

Cr.  Law  zi^     But   that  learned  u nju (11  fiable  proceeding  and oaght 

judge  is  of  opinion  that  in  capital  never  to  b;  drawn  into  example, 

cafes  to  difcharge  a  jury  after  evi-  See  a  Htnuk,  P.  C.  {•.   47.  /  f, 

dence  given  and  concluded  on  the  459.  and  the  cafes  cited   in  tl|e 

p.art  pf  the  cro)yn/«r  want  fffuf-  margin.     2  H.  H.  P.  C.  2^4. 
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Holiday  ct  al*  verj.  Colonel  Pitt. 

TH  E  defendant  was  a  member  of  Parliament  for  Camelfird*  Mem^en  of 
And  on  16  April  laft  the  Parliament  was  prorogued  :  on  P^^j«nent  have 
17th  a  proclamation  was  ordered  to  diflblve  it,  whieh  was  pub-  m!n2erij'" 
liflied  the  i8th,  and  on  20  April  the  colonel  was  arrefted  at  the  <iiflbiutjoa. 
fuit  of  the  plaintiflF,  and  being  in  cuftody  was  charged  with  feve-  J^JJ^j[  ^ 
nd  other  afiions*  motion  without 

filjnf  commoii 

In  Eaflir  term  laft  he  mored  to  be  dlfchafged :  for  that  mem-  GoiyM444. 
bars  had  a  privilege  redeundo  after  the  diflQlution,  and  the  arreft  Caf.  Temp. 
was  within  fuch  time  of  privilege.  ^^^^'  **»  37- 

^  %  Bam.  B.  IL 

After  the  matter  had  been  fpoken  to  in  B*  R.  it  was  adjourn-  4ia»  433,448. 
td  to  Serjeants-Inn^  to  be  argued  before  all  the  Judges.    And  the  ^**^-  »^'S-C 
counfel  for  Mr.  Pitt  applied  themfelves  to  three  points.     1.  To  ^  /c^^^  >^ 
ihcw  that  there  was  a  privilege  redeundo  after  a  diflolution,  as  well        ^^ 
as  after  prorogation,  which  was  not  difputed.     2.  To  (hew  that 
Mr.  Pitt  was  arretted  within  that  time  of  privilege.     And  j. 
That  this  application  for  his  difcharge  by  way  of  motioor  was 
proper. 

As  to  the  firft  point :  it  was  (aid,  that  all  privilege  arlfes  by 
prefciiption  time  out  of  mind,  and  no  new  privilege  can  be  cre- 
ated but  by  a£l  of  Parliament.  Sir  Robert  Atkins  in  his  treatife 
of  the  Power  of  Parliament  38,  39.  That  prorogations  are  mo- 
dem^  in  comparifon  with  the  antiquity  of  Parliaments  \  and  it 
was  not  till  the  time  of  Henry  8.  that  the  prefent  frequent  pro- 
togalions  were  made.  Formerly  two  or  three  new  Parliaments 
were  fummoned  in  one  year,  and  diflblved  ;  and  therefore  tjie 
privilege  redeundo  (which  it  is  agreed  there  is)  mud  be  after  a 
diflolution  as  well  as  a  prorogation.  It  is  the  duty  of  members 
to  ftay  the  whole  feflion  \  and  in6H.  8.  r.  i6.  departing  before 
die  end  of  the  (eilion  is  a  lofs  of  wages  ^  and  in  4  In/l.  44.  there 
are  many  inftances  of  informations  by  the  Attorney  General  for 
departing  from  Parliament.  In  ScobeFs  Memorials  88.  it  ismen« 
tioned  to  be  a  privilege,  eundo  morando  et  redeundo  for  themfelves 
andfervants,  which  is  likewife  mentioned ^^^  103,  108.  and  in 
Dem/^s  Journal  414.  Dodder idg^s  preface  to  the  opinions  of 
learned  antiquaries,  and  Sir  R.  Atkins  38,  39.  So  in  the  article  of 


0 

(l)FiJe  Cbefier  v.  UffJak,  i  tion  or  by  writ  of  privilege  ac- 
Wilf.  S78.  that  it  is  difcrecionary  cording  to  the  particuUr  circuoa* 
XM  the  court  to  proceed  by  mo-    fiances  of  the  cafe. 

Vol.  11%  A  a  tr^ges. 
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wages,  they  were  paid  for  fome  days  after  the  diflblution;  4  tnft.  ifi. 
wages  are  due  for  every  day,  veniendo^  morando  et  exinde  ad  propria 
redeundof  and  the  35  i/.  8.  r.  1 1,  gives  them  for  as  many  dayt 
as  may  be  reafonably  taken  up  in  coming  and  returning.  In  the 
R^gi/f^  >92-  ''•  there  is  a  writ  to  the  IherifF  to  levy  19 /•  4/. 
[  98^  J  fro  expenjis  milltum  veniendo  ad  ParHamentutttf  ibidem  moranjo^  et 
exinde  ad  propria  redeundo^  pro  48  dtebus. 

Another  authority  to  Ihew  that  equal  privilege  fubfifts  in  re- 
turning as  in  coming,  was  from  Charid  deForefta^  r.  1 1.  ^uicun' 
que  Archiepifcopus^  epifcopus^  comes  vel  baro  veniens  ad  nos  ad  man* 
datum  noftrum^  tranftertt  per  foreftam  nojlram^  liceat  ei  capere  unam 
be/liam  vel  duasper  vifumforeftariiji  prafens  fuerit ;  Jin  autemy  fa^ 
ciat  cornare^  ne  videatur  hoc  furtive  facere.  Hoc  idem  liceat  eis  re* 
deundo  facere ftcut  pradtBum  eft.  And  4  Inft.  308.  was  cited  to 
prove  that  the  words  veniens  ad  nos  admandatum  noftrum^  were  to 
be  underftood  of  coming  to  Parliament. 

Another  argument  was  drawn  from  i  Jac.  i.  r.  3.  which  was 
made  to  cure  an  inconvenience  arifing  from  this  privilege  as  to 
members  taken  in  execution  out  of  the  time  of  privilege,  and  to 
give  the  plaintiflFa  new  writ  of  execifion,  when  the  time  of  pri* 
Tilege  was  over. 

It  may  be  obje£led,  that  thefe  are  not  rights  inherent  in  the 
commons,  but  what  flow  from  the  grace  and  favour  of  the 
crown,  and  on  the  beginning  of  a  Parliament  is  aiked  by  the 
fpeaker  as  fuch.  To  which  it  is  anfwcred,  that  this  is  done  ra- 
ther by  way  of  recognition,  and  keeping  up  their  right,  than 
acknowledging  it  as  a  favour.  And  it  appears  in  Dew/s  Journal 
122.  and  Sir  R.  Atkins  40.  that  Mr.  Onjlow,  who  was  ele£ied 
Speaker  in  1566.  negle£led  on  his  being  prcfented  to  Queen 
Slizabeth  to  demand  this  freedom  from  arrefts ;  and  it  waik 
refolved  that  fuch  demand  was  not  neceflary,  and  the  privi- 
lege fubfifted  notwithftandlng. 

They  likewife  compared  this  to  the  cafe  of  witneflfes,  who  are 
protefted  eundo  et  redeundo.  i  Mod,  66.  2  Roll.  Abr.  l^2.  The 
fam'c  as  to  the  parties  to  the  fuit ;  and  Raftal^  tit.  Privilege^  ufcs 
the  words  in  the  writ  for  wages,  et  exinde  ad  propria  redeundo. 
And  this  returning  has  never  been  very  nicely  fcanned,  fo  as  to 
require  a  man  to  go  the  direft  road.  Bro.  Privilege  4.  allows 
hat  the  proteflion  is  not  forfeited  by  the  plea  of  extrq  viam,  be- 
.  caufe  it  may  be  he  went  to  buy  a  horfc,  victuals,  or  other  necef- 
faries  for  his  journey.  Neither  is  the  law  fo  ftrift  in  point  of 
time,  as  to  require  the  party  to  fet  out  immediately  after  the  trial 
is  over;  and  for  that  was  cited  die  cafe  oi Hatch  againft  BHJfet^vide 

Trin. 
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Tru$,  13  Ami.  in  B.  R.  She  had  a  trial  at  Winchejier  aflizes,  Rep.  Glib.  308^ 

which  was  over  on   Friday  at  four  in  the  afternoon:  (he   (laid  4*a«*Abr.aa6. 

diere  till  after  dinner  on  Saturday^  and  in  the  evening  at  feven 

waa  arrefted  going  home  to  Port/mouthy  which  is  twenty  miles : 

and  the  court  held,  that  (he  ought  to  be  difcharged,  her  protec*       r  ^g.  t 

tion  not  being  expired^  and  a   little  deviation  or  loitering  would  °  '  ^ 

not  alter  it* 

The  ftatute  12  W  13  JF.  3.  r.  3.  was  alfo  mentioned,  as 
taking  notice  of  this  privilege  of  freedom  from  arreAs,  and  as 
making  no  diftindiion  between  a  prorogation  and  a  diflblation. 

9.  The  next  point  was  to  (hew  that  Colonel  Pitt  was  arrefted 
within  this  time  of  privilege  \  and  for  this  were  cited  2  Lev.  72. 
I  Brownl.  pi.  which  fpeak  of  it  as  fubfifting  for  forty  days  after 
the  Parliament,  And  in  the  Irj/b  ^Gt$  ^  Ed.  4.  (which  were 
generally  tranfcripts  of  laws  ena£led  here)  it  is  exprefsly  recited  to 
Eare  continuance  for  forty  days  before  and  after  the  Parliament 
.  fini(hed.  However  this  point  was  not  much  inCfted  on,  it  ap- 
pearing that  the  Houfe  of  Commons  had  always  avoided  deter- 
suning  this  queftion>  and  had  left  it  at  large  to  a  convenient  time, 
of  which  themfelves  were  the  Judges  :  and  therefore  in  the  cafe 
cf  Mr*  Martin  in  1586.  who  was  arrefted  twenty  days  before 
the  meeting  of  the  Parliament,  the  queftion  was  put,  whether 
die  Houfe  would  limit  the  time,  and  refolved  they  would  not ; 
bnt  they  held  that  the  twenty  days  were  within  a  convenient  time, 
and  that  therefore  Mr.  Martin  (hould  be  difcharged.  Scobel 
I09f  no. 

It  doth  not  appear,  they  ever  entered  into  the  confideratlon  of 
die  neamefs  or  diftance  of  each  gentleman's  borough ;  but  hold 
die  fame  general  rule,  as  it  is  done  in  teftes  and  returns  of  writs 
mt  common  law ;  which  are  the  fame  near,  as  in  the  remoteit 
counties. 

This  gentleman  was  arrefted  two  days  after  the  diflblution, 
before  he  had  time  to  fettle  his  private  affairs  and  prepare  for  his 
journey.  And  the  cafes  before  cited  of  parties  to  a  fuit  and  wlt- 
neflks  were  again  relied  on,  to  (hew  there  was  no  occafion  for 
him  to  fet  out  immediately  upon  his  return. 

3«  The  third  point  (and  indeed  the  only  one  the  court  doubted 
of)  was  whether  he  could  be  difcharged  by  motion.  And  for  this 
Naifoffs  ColleSionSy  Vol.  t.  page  450.  was  cited^  where  it  is  faid, 
diat  privilege  of  Parliament  is  a  reftraint  to  the  proceedings  of 
inferior  courts.  That  the  courts  of  Wejlmlnjlerrhall  are  bound 
to  take  notice  of  this  privilege,  and  allow  the  time  out  of  the  (la- 
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lute  of  limitations.  That  it  is  ex  tuceffitatt^  elfe  he  muft  lie  till 
the  next  Parliament,  which  may  be  fooncr  or  later.  That  for 
Jexpedition  many  things  are  now  done  in  a  fummary  Vay  by 
motion,  for  which  formerly  the  party  ufcd  to  be  put  to  his  «»- 
dita  querela  \  and  in  the  cafe  cited  of  Haicb  v.  Blifpt^  (be  was 
difcharged  by  motion.  So  on  7  Ann.  c.  1 2.  the  fervants  of  am« 
bafladorsare  every  day  difcharged  on  motion  *,  and  yet  there  are 
r  088  1  exceptions  in  that  a£t,  as  to  merchants  and  traders,  which  might 
kt  very  proper  for  fpecial  pleading.  And  the  ilatute  ap  Car.  a. 
€.  7.  againft  arrefts  upon  Sundays  was  mentioned^  where  no 
doubt  the  party  would  be  difcharged  on  motion. 

Tlie  counfel  for  the  plaintiffs  offered  very  little  oa  the  two 
firft  points  \  but  applied  themfelves  chiefly  to  the  laft,  to  (hew 
that  tfie  difcharge  ought  not  to  be  on  motion  ;  and  mentioned  the 
cafe  in  SalL  544*  wl^re  it  was  held,  that  an  attorney  muft  plead 
his  privilege  :  znACarth.  131.  as  to  the  a£l  of  oblivion.  That 
the  proper  way  would  be  to  bring  his  writ  of  privilege,  the  fug- 
geftions  whereof  might  be  pleaded  to,  and  this  ^great  'point  de« 
termined  upon  record.  If  there  be  no  addition  in  an  outlarwry, 
it  is  bad  ;  but  muft  be  avoided  by  writ  of  error.  And  wherever 
it  has  been  intended  to  give  a  power  of  difcharging  on  motioiis  & 
is  mentioned  particulary,  as  to  bankrupts,  and  feamen. 

There  was  nothing  faid  upon  the  argument  by  the  Judges  tt 
Serjeants*'Inn.  But  the  Jaft  day  of  the  term  the  Chief  Juftice 
declared,  that  all  the  Judges  were  of  opinion,  Mr.  Pitt  was  in« 
titled  to  privilege  redeundo  for  a  convenient  time,  and  that  within 
that  time  he  was  arrefted. 

And  as  to  the  third  point  he  declared,  that  there  was  great 
doubt  amongft  the  Judges ;  who  however  did  all  agree,  that  if  a 
writ  of  privUege  was  procured,  that  would  remove  all  difficul- 
ties :  and  therefore  the  rule  was  enlarged  till  next  termj  without 
prejudice  to  the  queftion,  whether  it  could  be  done  by  way  of 
motion  or  not. 

Early  in  the  next  term  a  petition  was  prefented  to  the  Lord 
Chancellor,  with  an  affidavit  to  verify  it.  And  upon  prefenting 
it,  his  Lordfhip  faid,  chat  in  fo  untrodden  a  path  as  this,  he 
(hould  be  very  careful  what  he  did  \  and  as  it  was  not  his  bufi* 
nefs  to  draw  the  writ,  he  expefted  Mr.  Pitt\  counfel  fhbuld 
prepare  one,  and  fend  him  and  the  Mafter  of  the  Rolls  a  copy  of 
it :  which  was  doae,  from  Pryn^s  4th  vol.  of  Parliamentary  Writs^ 
722,  755,  759,  776,  784,  and  a  day  appointed  to  fpeaktoit 
before  them  both.  There  were  no  counfel  attended  on  behalf 
of  the  plaintiSsj  the  main  point  being  determined  againft  them. 

But 
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fiot  feveral  objections  being  taken  to  the  manner  of  verifying  the 

petition^  and  to  the   draft  of  the    writ,  the  matter  was  put  off'^ 

with  an  intimation  that  it  was  hardly  probable  any  determination 

would  be  made  within  the  term  ;  and  therefore  recommending 

it  to  Mr.  P/Z/s  counfel,  whether  they  would  not  try  what  they 

could  do  in  B.  R.  upon  their  motion,  before  the  term  was  over*      [  989  3 

Upon  this  the  petition  was  withdrawn,  and  niention  made  to  the 

Judges  of  the  King's  Bench,  that  their  opinion  was  defired  upon 

the  motion. 

Whereupon  the  evening  before  the  end  of  the  term,  the  Judgeg 
all  met  again  at  Serjeants'-Inn.  And  the  laft  day  of  the  term  the 
Chief  Juftice  delivered  their  opinions. 

That  9II  the  Judges,  except  the  Chief  Baron  Reynolds^  and 
Baron  Thoinpfon^  were  of  opinion,  that  Mr.  Pitt  ought  to  be  di£« 
charged  on  motion  :  that  the  Chief  Baron  did  not,  fay  it  would 
be  wrong  to  do  fo,  but  was  doubtful  \  and  as  for  Mr.  Baron 
%bompifon  he  was  llrongly  againft  it. 

At  what  it  to  be  done  is  therefore  clearly  the  opinion  of  ten 
Judges^  I  will  briefly  ftate  the  ground  they  go  upon.  For  that 
purpofe  they  have  uken  two  things  into  confideration.  i.  How 
the  law  ftood  before  the  12  to*  13  ^.  3.  c.  3.  and,  2.  Whether 
4|iat  has  altered  the  law,  and  how  far. 

As  to  the  firft  we  think  that  before  the  ftatute  1 2  JsT  1 3  ^.3. 
the  method  in  Weftminjler-hall  was,  to  difcharge  by  writ  of  pri- 
vilege, which  was  in  nature  of  a  fuperfedeas  -to  the  proceed- 
ings, and  the  pleading  concluded,  ft  curia  Domini  Regis  placitum 
pTdiT  cogmfcere  velit  aut  debeat.      i  Pryn*s  Regifier  660. 

And  as  to  the  ftatute  12  {^  13  ^.  3.  we  think  it  has  made 
two  alterations,  i.  That  it  has  taken  away  the  old  p!ea  of  pri- 
vilege \  and,  2.  By  making  the  arrefl  irregular  and  illegal. 

The  zSk  was  deGgned  to  abridge  the  privilege,  and  to  give 
leave  to  proceed  after  a  prorogation.  Then  comes  an  enafting 
claufe  with  negative  words,  that  the  body  of  a  member  (hall  not 
be  arrefted  during  the  time  of  privilege.  The  old  plea  therefore 
of  not  proceeding  is  taken  away,  for  it  is  made  lawful  to  pro- 
ceed, and  he  cannot  plead  to  the  procefs  though  irregularly  ar- 
refted ;  agreeable  to  what  was  held  in  the  cafe  of  JVidrington  v. 
Charlton^  Hil*  1 1  Ann.  in  an  appeal.  If  he  cannot  take  advan- 
tage of  this  the  old  way,  there  is  no  other  left  but  by  motion; 
and  it  being  rendered  illegal  to  arreft  the  body,  it  is  an  irregular 
execution  of  the  procefs.    In  Sir  Richard  Temple'^  cafe  in  i  Sid.  lUym.  11. 

A  a  3  192. 
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192.  and  I  Keb.  727.  the  Judges  told  Sir  Richard  ht  muft  flicW 
his  return,  or  writ  of  privilege.  Here  the  defendant  has  complied 
with  the  firft  part,  hy  producing  the  original  return.  In  Lord 
Banbur/s  cafe  in  Sa/k.  512.  it  is  faid,  they  would  not  proceed 
to  try  his  peerage  by  motion ;  but  I  have  feen  a  manufcript  re- 
port of  that  cafe,  where  Holl  fays,  if  there  had  been  no  difpute 
of  the  identity  of  the  perfon,  and  the  fummons  to  Parliament 
had  been  (hewn,  he  would  have  difcharged  him  on  motion. 
There  was  my  Lord  Mordingion*s  cafe  in  C.  B.  in  my  Lord 
King's  time  :  and  he  being  z  Scotch  Peer  was  arrefted,  and  the  zQt 
of  Union  having  given  them  the  privilege  of  Englj/b  Fcen,  he 
was  difcharged  upon  motion  (2), 

In  the  prcfent  cafe  hcr^  is  matter  of  record  produced  to  warrant 
the  difcharge,  and  if  we  have  proper  evidence^  why  ihould  not 
the  remedy  be  fpeedily  applied  ^ 

It  is  certainly  fo,  as  mentioned  at  the  bar,  that  ambafladors' 
fervants,  and  perfons  arrefted  on  a  Sunday f  are  difcharged  on 
motion.  There,  are  many  writs  in  Ra^al  for  difcharging  jurprs^ 
and  witneiTes,  and  yet  it  is  done  every  day  by  motion ;  and  thofe 
writs  only  prove,  that  it  may  be  done  another  way.  And  the 
inclination  of  courts  to  difcharge  on  motion  has  been  fo  great^ 
that  the  party  arretted  may  apply  to  the  court  under  whofe  pro* 
te£tion  he  is,  or  the  court  out  of  which  the  procefs  iiTues,  which 
ever  happens  to  (it  fir(t. 

And  if  in  Bl\ffef%  cafe  the  court  above  took  notice  of  the  pri- 
vilege of  the  court  of  niji  priuSy  and  difcharged  her ;  what  rea- 
fon  is  there  we  0iould  not  pay  the  fame  regard  to  a  fuperior  pri- 
vilege ? 

There  muft  be  a  rule  to  difcharge  the  defendant  out  of  the 
Cuftody  of  the  marfliah 

S«e  Dotton  ▼•  •^'  ^'  '^^^  ^"'^  ^*^  ^^  ^^^  pronounced  to  be  upon  filing 

Pitt,  common  bail :  but  before  the  court  rofe,  the  Chief  Juftice 

toT*l  ''^'  "*  ordered  that  part  to  be  ftruck  out,  becaufe  it  in  fomc  mca- 

fure  warranted  the  aneft. 


(2}  Ri/>.  Fort.  i6j.     Ftdc  a  Cromp.  Prmc,  138. 
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PhiUp  Lord  Hardwicke,  Lord  Chief  Jufttce, 


Page,  Knt.  "J 

1  Probyn,  Knt,      >  Jujlices, 

5,  Efqi  J 


Sir  Francis  Page,  Knt. 
Sir  Edmund 
William  Lee, 

John  Willes,  Efqi  Attorney  General, 
Dudley  Ryder,  Efq\  Solicitor  General, 

Cafe  of  the  Bqrough  of  Warwick. 

APPEAL  from  a  poor's  rate :    and  the  feflions  ordered  Cirtforsri. 
the  churchwardens  to  produce  the  books  at  an  adjourned  ^•^"^  99»*»ft 
day,  before  which  a  certiorari  was  brought  to "  remove  that  or- 
der ;  and  held  to  lie,  though  the  appeal  is  depending ;  elfe  the 
prder  mud  be  obeyed  before  the  valulity  of  it  can  be  determined. 

It  w;^  alfo  held,  that  an  appointment  of  overfeers  may  be  re- 
moved before  an  appeal  to  the  feflions  ^  for  the  rule  laid  dowa 
in  Sa/k.  147.  extends  only  to  the  cafe  where  there  is  a  limited 
time  for  appealing,  as  to  the  next  quarter- feflions  -j  but  the  fta- 
tute  43  Eliz*  c.  2.  is  not  fo  redrained :  and  confequently  it  can 
never  be  faid,  that  the  time  for  appealing  is  out.  And  if  the 
appeal  from  an  appointment  is  lodged,  there  can  be  no  certiorari^ 
till  the  feflions  has  made  a  determination,  and  a  certiorari  brought 
pending  fuch  appeal  (hall  be  fuperfeded  ( i ). 


(l)  Viie  Rex  V.  Harman^  Andr,     S.  C.     Rex  v.  Holditcb^  I  Bott  ly 
343.     1  Sejff:  Ca.   201.  pi.    147.      Confi.  ^^.fl.to. 
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Rattle  verj.  Popham. 


Apowtrtognnc  TN  eje£^ment|  it  appeared,  that  upon  a  marriage  fettlement, 
■  life  eftate^i*      J^  ^  powcr  was  givcn  to  every  tenant  for  life  when  in  pofleffion 
cttttd  by  a  leafe  to  limit  the  premifTes  to  any  woman  he  fliould  marry  for  her  life 
f>r  99  yean  de-  by  way  of  jointure  and  in  bar  of  dower.     The  tenant  for  life 
ttnmiiibie  on  a  ^^^^  ^  j^^f^  f^^  ^^  y^^^g  determinable  on  the  death  of  his  wife: 
$«oii.fos.S«C.  and  it  was  held,  that  however  (he  might  be  intitled  to  reGef  in 
a  court  of  equity,  yet  al  law  it  could  never  be  faid  to  be  an  ex- 
ecution of  the  power:  for  the  eftates  are  very  difierent,  one 
being  a  freehold  and  the  other  a  chattel,  and  the  ffcehoU  in  her 
being  a  qualification  to  any  after-taken  hulband  to  be  a  member 
of  Parliament,  kill  game,  (ffr.     And  8  Cb.  69.     Ley.  74.     Cv 
LUt.  45.  were  cited,  where  the  powers  in  bifhops  or  tenants  in 
tail  to  make  leafethave  been  held  to  be  ftridUy  purfued  (i)« 


(i)  The  widow  having  brooght  at  law  and  equity.      Per  Loid 

her  bill  in  chancery.  Lord  TMt$  MmsfieU,  a  Bwrr.  1 147,     JPowfr 

held  the  leafe  to  be  warranted  by  v.  If'oolfipm,   in   which  caft  the 

the  power,  and  that  it  was  not  a  court  were  of  opbioa,  that  what* 

defective,  but  a  blundering  ex-  ever  Is  an  equiuble,  on^ht  lo  be 

ecution,  and  he  decreed  the  de-  deemed  a  legal  cxecatum  of  a 

fendant  to  pay  all  the  cofts  both  power* 


Dominus  Rex  ^rf.  The  Juftices  of  Somerfetfliire* 

l^ANDAMUS  to  the  juftices,  to  grant  a  warrant  fbf  le- 
dKM.  vying  30/.  17/.  11^.  being  the  balance  of 


order oTerfeers to  ^^^  vying  30/.  1 7/.  11^.  being  thc  balance  of  the  laft  w,^- 

^t^^ntif  ^^^^^  ^f  *^  poor's  account  in  their  hands.    They  retom,  that 

ft  SeO*.  Ca.  p.*    true  it  is  there  was  fuch  a  balance,  but  that  the  veftry  had  or- 

c^^**'  'i^c  ^^'^^  them  to  retain  it,  and  employ  an  attorney  to  fuc  for  feme 

'  '^^*  *  *  charity  money,  and  get  it  laid  out  for  the  benefit  of  thc  poor; 

that  one  Toung  was  fo  employed,  and  the  balance  exhaufted  in 

fees,  and  that  the  ovetfeers  had  engaged  to  pay  Toung  i  ei  m  it 

caufa  they  had  rcfi^fed  to  grant  tlie  warrant* 

Et  fer  curiam^  There  n^uft  go  a  peremptory  uumdmrnm^  fbr 
the  ftatute  43  EUz.  r.  2.  fays,  the  balance  mall  be  paid  over  to 
the  new  overfeers,  under  a  penalty :  and  it  is  not  in  djie  power 
9f  thp  reftry  to  dif|^enfip  with  the  ftatute* 
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Smith  veff.  Dr.  Bouchier  et  aP, 

TRESPASS  and  falfc  imprifonmcnt  againft  five  defend-  JuftlficaAmwK 
anu.     They  all  join  in  a  pica  of  Not  guilty  as  to  all  but  ^^d.^J!^^^^ 
eight  days  imprifonmcnt,  which  they  juftify,  fbr  that  the  chan-  Oxoa  held  m, 
cdlor  and  fcholars  of  Oxford  were  a  corporation  by  prefcription,  *"^^^*^  J*^ 
sad  that  by  zGt  of  Parliament,  13  E/ix.  they  were  incorporated,  fy  joiTchotfewiM 
•nd  hid  power  by  cuftom  to  hold  a  cot^rt  every  Friday  before  ^^^^  not  a  foo4 
die  chaacellor,  his  commiflary  or  deputy,  for  ail  perfonal  adiions,  "J^f/^^L^** 
where  either  party  was  a  fcholar,  or  had  the  privilege  of  the  Caf.  temp, 
iiniverfiiy.     That  by  the  cuftom,  a  plaintiflF  making  oath,  that  Hwiw.  6». 
he  has  aptrfinal  oBian  againft  any  perfon  within  the  precinfts  of  t,  j^* 
the  univeriity,  and  that  he  believes  the  defendant  will  not  appear ,  a  K^ly.  X4|. 
ht  run  avfay,  the  Judge  may  award  a  warrant  to  arreft  him,  ?!L"'j 
and  detain  him  till  fccurity  given  for  his  anfwering  the  com-  s,  qJ  ^    ^* 
plaint.     That  7  Augufi  1731,  the  defendant  Bouchier  having  the 
privilege  of  the  univcrfity,  made  a  complaint  to  the  defendant 
ihippen  the  vice-chancellor,  of  a  perfonal  a£lion  againft  the  now 
plamti0>  to  his  damage  of  \qoqL  according  to  his  eftimation^ 
.  and  that  be  fufpeSed  the  no^v  plaintiff  wotdd  run  away :  that  he 
took  his  oath  of  and  upon  the  truth  of  the  premifles,  upon  which 
a  warrant  was  granted  to  the  other  defendants,  who  arretted 
him,  and  kept  him  in  prifon  eight  days  for  want  of  fureties  1 
•and  traverfe  their  being  guilty  aliter  vel  alio  modo.     To  this  there 
was  a  frivolous  replication,  and  to  that  a  demurrer. 

Strange  pro  quef^  zrgned,  i.  That  the  cuftom  was  bad;  and 
2«  If  good,  yet  it  is  not  purfued* 

His  ol^cftions  to  the  cuftom  were  all  over-ruled,  but  were, 
I.  That  the  cuftom  is  to  make  oath  that  he  has  a  perfonal  afiion, 
not  a  caufe  of  a£kion ;  fo  he  muft  fwear  to  matter  of  law«  Sed 
per  curiam^  That  is  no  more  than  is  done  in  many  cafes.  3.  In 
the  cafe  of  a  ne  exeat  (here  muft  be  oath  of  the  parties,  declaring 
he  intends  to  go  abroad ;  whereas  here  a  bare  belief  is  fufficient^i 
without  {hewing  the  grounds  of  it. 

But  upon  the  fecond  head  the  court  held  that  the  cuftom  was 
not  purfued.  I.  By  the  cuftom  he  is  to  fwear  to  b'u  belief  of 
the  defendant's  defign  to  run  away  \  whereas  the  oath  is  only 
that  hefufpeBs  itf  which  is  not  the  fame :  that  may  be  a  ground 
for  fufpicion,  which  will  not  induce  a  belief.  2.  The  oath  ii 
only  of  and  upon  the  truth  of  the  premifles  ^  now  a  man  who 
fwears  the  premifes  are  falfc,  does  fo.  Hil.  12  Ann.  Regina  v.  xo  Mod.  sin 
Green^  a  conviAion  for  felling  bread  quaibed^  becaufe  the  wit-  ^^^  •«»^  ^7% 

ncft 


!»♦ 
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ncfs  only  fwore  de  verkate  pramijforum  (i).  So  Paf*  13  Ann%. 
Bjegina  v.  Gery^  prafiat  Jacramentum  de  veritaU  materiarum  in  in» 
Jormatiotif  conUntarum^  was  held  ill. 

For  thefe  reafons  the  juftification  was  held  111.  And  though 
fome  of  the  defendants,  as  the  ofHccr  and  gaoler^  might  have 
been  excufed,  if  they  had  juftified  without  the  plaintiflF9  or  the 
vice-chancellojr  (2) ;  yei  it  was  held,  that  by  joining  with  theniy 
as  to  whom  tne  procefs  was  no  judification,  they  have  forfeitc4 
their  juftification  (3)^  now  the  Judge  and  the  plaintiff  knew  the 
oath  was  not  fufficitnt.  And  2  Lut'tv.  935.  goes  upon  that, 
and  fo  did  the  cafe  of  Philips  v.  Biron  (ante  509.)  (4).  Upoa 
this  foundation  therefore  the  plaintiff  muft  have  judgment  againi: 
all  the  defendants. 


(1)  Re}(  V.  PuUen^  S^k.  369. 

(2)  All  the  reports  of  tbUcafe 
concur  in  making  the  court  in- 
cline to  this  judgment  upon  the 
£r(t  argument,  but  in  Cunn,  lay. 
Lord  HarJwicify  in  deltvering 
the  final  judgment  of  the  court, 
rather  expreSed  a  contrary  opi-» 
]lion»  apd  in  Pfrkins  v.  Pro&or, 

a  fFilf,  38c;.  the  court  m4dc  i^ 


qn^re  as  to  this  tliSum^  for  1 
could  have  jtilHfied  the  whole  pro- . 
ceedings,  they  being  '9ram  mmjn» 
dice,  and  a  mtrt  nullity.     J^de 
Hill  V.  Bate/fMrt»  ante  711.     Ster^ 
f(dd  V.  Hdlhwo)^^  pofi.  1002.. 

(3)  Mitiiiktoft  V.  Price,  pp/l. 
1184.  S.  P. 

(4)  Fiile  aifo  Par/$ns  y.  LU;d, 
2  Blaek.  S45.  and  in  Perkins  Tt 
Pro^in-^  %  Wilf.  aM, 


Tryon  verf.  Carter. 

fmmteriallirue^    A    Bond  was  conditioned  for  the  payment  of  money  on  or  be<i 

Cukn.  71.  106.  £^^  fore  5  December.     The  dcfendaut  pleaded  payment  on  the 

ciWiBurr.      5  December ^  to  which  there  was  a  rcpUcalion  (i):  and  a  vcy- 

|02.  di£t  for  the  plaintiff.      But  a  repleader  awarded,    as  being  an 

immaterial  iffue^  for  it  finds  no  breach  of  the  condition,  becaufe 

it  might  be  paid  before  the  5  December^  and  then  the  conditioa 

is  performed:  and  it  is  not  like  a  cafe  where  a  condition  U 

to  pay  upon  fuch  a  day,  for  then  there  can  be  no  legal  pay- 


(r)  The  replication- as  dated 
jn  Cunn^  71.  and  BulL  L.  N.  P* 
162,  was,  **  that  the  money  was 
not  paid  on  that  day,"  which 
was  ill,  for  the  defendant  having 
pleaded  a  (b4ft  performance,  and 
not  a  collateral  matter,  the  re- 
plication  ought  not  only  to  have 


met  the  defendant's  plea,  but 
have  (hewn  that  the  money  wu 
not  paid  at  all.  f^ide  FUtcber  T. 
Hcnnift^ton,  B.   R.   2    Burr.  944* 

1  Black,  210.  S.  C.     An^m.  C.  B. 

2  fFil/.  173.  BmU.  L.  N.  a 
162. 

-«•  * 

ment 
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ment  till  that  day,  an  aftual  payment  before  being  but  in  th^ 
nature  of  a  depoHt,  till  the  day.  fiut  here  it  would  be  a  legal 
payment  at  any  day.  Vide  ante  493.  Colborne  ▼•  StockdaUm, 
I  Sound.  I02*     Jerne^an  v.  Harrifon^  Mtite  317. 

Dominus  Rex  verf.  Ellis, 

BY  the  charter  of  New  Rimney  the  new  mayor  is  to  be  fwom  where  tU 
before  his  predeceflbr.     At  the  eIe£lion  there  were  two  «n«yorwtobe 
candidates,  Ellis  and  Whitwcki   Ellis  had  the  majority,  not-  uft'L^orSiSj 
withftanding  which  the  mayor  ordered  Whitnvick  to  be  (worn }  muftbehitaireiit 
upon  which  the  town  clerk  read  the  oath,  and  both  Ellis  and  ^  ^«  fwcarinfo 
WUtwick  had  their  hands  upon  the  book,  and  kiffed  it.     Upon  u  LlTfiS^ISS 
trial  of  the  ifTue,  whetlier  Ellis  was  duly  fwom,  it  was  ruled  by 
Eyre  C.  ]•  de  C.  B.  at  Maid/l^ne^  that  it  was  not  a  good  fwear* 
ixig ;  for  as  it  is  to  be  the  a£t  of  the  mayor,  his  affent  muft  g« 
along  with  it :  and  that  there  is  no  difference  between  fwearing 

Sand  before  the  mayor.     And  now  upon  motion  for  a  new  trial 
e  court  were  of  the  fame  opinion^  and  there  was  judgment 
9gainft  the  defendant. 


Howard  verf.  Poole.*  f  ppj  ]     * 

THERE  was  a  joint  commiflion  againft  the  defendant  and  Separate  credltar 
his  partner.     And  the  plaintiff"  was  a  feparate  creditor  of  "**J  '^™'  *■ 
die  defendant's,  and  arrefted  and  held  him  to  bail.     But  on  mo-  *oinmiffii!J*rf 
tion  he  was  difcharged  on  common  bail;  the  plaintiff"  being  bankniptcy. 
fiich  a  creditor,  as  might  have  come  in  under  the  joint  com-  L^x^MeruRedU 
niiffion(i),  498.*S.a 


•Note,   the  defendant  had  no  fupply  the  deficiency  of  the  other, 

feparate  eftate,  and  all  the  joint  Ex  pmte  Sand^^n,   i  Atk,  68.     Ex 

^eds  were  Avallowed  up  by  the  parte  Crowder^  2  yem.  706.     Ex 

joint  creditors,    (o  that  the  de-  parte  Bondt  l  ^tk*  98.     Ex  parte 

fendant's  feparate  creditors  had  Rtwlandfm^  3  P,  IVms.  405.   Ex 

liothing.    MSS.  parte  Cook,  2  P.  PFms.  501.     Gofs 

(1)    fVilkes' y,   Straban^   pojl.  v.  Du  Frefney^  Dauies  yiy     As 

1157.  S.  P.     The  joint  eftate  is  to  the  proof  ot  joint  debts  under 

to  be  applied  firft  to  pay  the  joint  a     feparate     commiflion,       ^uide 

debts,  and  the  feparate  ellate  the  Cccke^s  Bank,  La'Mi^  3  ed.  298  tQ 

feparate  creditors,  and  if  there  be  319. 
a  forplas  of  one,  it  is  to  go  to 
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Dominus  Rex  vnf^  Bell. 


AN  information  in  nature  of  a  qu$  warranto  was  bronght 
againft  the  defendant,    to  fliew 


Ho  new  trUl  t* 

Je  granted  after  j[\^  againft  the  defendant,    to  fliew  by   what  authority  he 

^tlvtv^'  claimed  to  be  a  common- council-man  of  Marlborough:  and  upon  , 

Cwuu  iJj.  a  trial  in  1731,  there  was  a  verdid  for  the  defendant. 

This  term  the  profecutor  moved  for  a  new  trial,  as  being  t 
verdi£b  againft  eridence  ;  and  the  profecutor  referred  to  the  re^ 
port  of  the  Judge,  and  infifted  he  was  not  too  late,  there  being 
no  judgment  yet  figned,  according  to  the  cafe  of  Giltnan  ▼• 
Smithy  Mich.  9  Geo,  i.  where  it  was  held,  tliat  though  the  fovf 
day  rule  be  out,  yet  it  is  fufficient  if  they  come  before  judgment* 
Ante  845. 

But  the  court  would  not  fuffer  the  merits  of  the  motion  to  be 
gone  into,  on  account  of  the  length  of  time  fince  the  vcrdi£k  {  it 
being  poflible  that  many  men's  rights  might  depend  on  the  va* 
liditY  of  this  man's  vote,  which  me  corporation  ^as  bound  to 
admit  after  a  verdi£t  eftabttfliing  his  right.  And  it  would  be 
much  lefs  mifchief,  to  let  this  verdidl  ftand  (fuppofing  it  to  be 
wrong)  than  introduce  a  general  inconvenience.  They  faid  all 
^|M}9**5^  new  trials  were  difcretionary :  and  thougli  my  Lord  Holt  en* 
tertained  a  notion  of  their  bein^  ancienter  than  the  cafe  in  SHla^ 
from  the  challenge  we  meet  with  in  the  old  books,  that  the  juror 
had  before  given  a  verdi£t  in  the  fame  caufe  \  yet  it  does  not 
thence  follow,  that  the  court  granted  a  new  trial  upon  th# 
evidence  \  for  it  might  appear  to  be  a  mif-trial  upon  the  record, 
or  there  mi^ht  be  other  reafons  to  9ward  a  venire  Jaciae  i^ 
vovo^ 


[  996 1 

Trorer  lies 

pgainft  taker  in 

rzecation  of 

bankrupt's 

goods,  without 

joining  the 

officer. 

Bali.  L.  N.  P. 

41. 

Cunn.x3o,S.C. 

mere  full. 


Rufli  et  al'  afSgn'  Ryland  verf.  Baker, 

TH  E  defendant  was  plaintiff  in  an  adion  againft  Rjknd^ 
and  took  his  goods  in  execution  after  an  a£l  of  bankruptcy 
committed,  but  went  on  and  received  his  moneys  And  now 
trover  being  brought  by  the  affignees,  and  a  verdi^  in  their  fa« 
vour  \  it  was  held  on  a  motion  for  a  new  uial,  that  the  a£tioil 
was  well  brought  againft  the  defendant,  who  received  the  tM* 
ney,  without  joining  the  offici^r* 
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Williams  verf.  Browne,  %. 

THE  queiUon  in  this  cafe  was,  whether -crofs  remainders  Of  croft  rc- 
.  were  created  by  implication  from  the  words  of  a  wilL  ^*^^n  "g.  R. 
And  the  arguments  of  the  counfel,.  and  the  refolution  of  the  238.  416^  cited 
court,  being  the  fame  as  in  the  cafe  of  Cumber  v.  if/7/,  antei)6g.  ^^'  J^t**^ 
which  was  held  not  to  differ  materially  from  this  \  it  wiU  be 
only  neceflary  to  fet  down  the  words  of  this  will,  which  for 
the  reafons  giren  in  that  cafe  were  held  not  to  create  any  croii 
temainden 

The  derife  was  to  MebetaM  for  life,  remainder  ^o  the  ufe  of 
iD  and  erery  the  child  and  children  both  male  and  female  born 
and  to  bt  born  of  the  body  of  the  faid  Mehetabd^  equally  to  be 
tlivided  between  them,  and  of  the  heirs  of  their  refpeBtve  bodies 
lawfully  to  be  begotten,  and  for  want  of  Jueh  heirs,  the  xe« 
fliaindcT  over  to  another  daughter  and  her  ijfue^  in  the  /ami 
Vfords  (i). 


(i)  FideCmnher  r.  Hill^  wtte  implicttioD,  in  a  will  between 
969.  wker9  the  principal  cafes  more  than  tt¥0,  arc  ciltd  in  tha 
•f  nufing  crois   rcmaioders  by    notei. 


Domlnus  Res  verf.  ZJoyd» 

A  Complaint  in  writing  was  exhibited  to  the  quarter-feflions  On  remora]  o< 
of  Cardigan  againft  Thomas  Lloyd  clerk  of  the  peace  ol  cletk  ^iht 
that  county,  containing  fcveral  charges  of  mifbchaviour,  which  5^*^  ntlVnot 
if  true,  were  a  fufficient  caufe  to  remove  him  from  that  office*  be  fet  out  in  tha 
The  feilions  received  the  complaint,  and  ordered  Lhyd  a  copy,  ®'^''  ^ 
add  time  to  make  his  defence.  And  on  the  day  appointed,  reciting  Jj^,  Ko.*i9o. 
the  complaint  and  notice,    ^*  Upon  due  examination  thereof » Bara.  B.  R. 
••  openly  this  day  in  court,    and  of  the  feveral  matters  and  Cttn"n^R4l1«*« 
•*  charges  therein  contained  and  herein  before  partly  fpccified^  s,  c. 
^  alleged  and  charged  againft  the  faid  Thomas  Lloyd^  and  upon 
•*  full  hearing  and  examination  of  feveral  witneiTes  and  other 
•*  due  proofs  touching  the  feveral  charges  againft  the  faid  Thomas 
**  Uoydp  in  the  faid  articles  contained,  openly  this  day  in  court 
**  in    the   prcfence    and   hearing  of   the    faid    Thomas   Lioyd^ 
"  and   of   his   counfcl,    who   now   attend    in  this   court   on 
•*  his  behalf,  and  make  a  defence  for  him,  and  upon  hearing 
;*  what  is  alleged  and  inCftcd  upon  by  the  faid  Thomas  Lloyd 

«  ani 
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^  and  his  counfel  in  his  defence ;  this  court  adjudges  him  guilt/ 
*'  of  feveral  of  the  articles»  and  remove  him  from  his  office  pur« 
•<  fuant  to  the  ftatute.** 

A  certiorari  was  brought  to  remove  this  into  B.  R.  and  D^ 
Hifon  pro  defendente  obje£^ed,  that  this  being  a  convi£lton  in  a 
fummary  way  before  juftices  of  peace,  and  without  a  jilry,  and 
'  the  ftatute  i  W.  bt  M.  c.2i.  requiring  the  removal  to  be  upon 
due  proof  of  the  mifdemeanor  complained  of;  the  evidence  ill 
thb  cafe  ought  to  be  fet  out,  that  the  King's  Bench  may  fee, 
whether  there  was  due  proof  5  and  not  tr>ft  the  juftices,  whd' 
may  have  deprived  the  defendant  of  his  freehold  upon  lefs  evU 
dence  than  they  ought  tahave  done,  or  perhaps  upon 'that  which 
IS  no  evidence  in  point  of  law*  The  common  law  ranks  trials 
by  proof,  or  per  teftes^  amongft  the  feveral  forts  of  trial,  and 
ihere  the  evidence,  or  the  fubftance  of  it,  is  fet  out  in  the  re* 
cord.  Raft.  228.  9  Co.  3,  2  Roll.  Ahr.  577.  Co.  Lift.  6. 
Co.  Ent.  463.  Cro.  Eliz.,T^6.  i  jind.  2o.  And  fo  it  b  On 
demurrers  to  evidente.  In  conviflions  about  the  game,  the 
evidence  is  always  fet  out« 

Strange  conira^  The  ftatutfe  on  which  this  is  founded,  gites ' 
power  to  the  quarter  feflions,  on  a  complaint  and  charge  in 
writing  to  be  exhibited  againft  any  clerk  of  the  peace  oj[  any  mif* 
demeanor  by  him  committed,  to  examine  into  the  {zmt  openly  in 
their  general  quarter  feflions,  and  upon  fuch  examination  and  due 
proofs  to  fufpend  or  difchargc  him  from  his  office.  By  this  wBt 
three  things  are  required.  !•  A  mifdemeanor;  2.  A  complaint 
thereof  in  writing;  and,  3.  Examination  and  due  proof  openly. 
An  which  the  proceedings  (hew  to  have  concurred  in  the  prefent 
cafe.  For  as  to  the  firft.  It  is  not  difputed,  but  here  are  foch 
fa£ls  alleged,  as  if  true,  are  a  great  mifdemeanot*  As  to  the 
fecoi)d,  here  is  a  complaint  of  them  in  writing*  And  as  to  the 
third,  the  words  of  the  a£t  are  complied  with,  and  the  intent 
too;  for  the  record  fays,  it  was  upon  examination  openly  and 
due  proof. 

But  to  this  it  is  objeQed,  that  this  is  in  nature  of  a  convidiion 
in  a  fummary  way ;  and  that  therefore  the  evidence  ought  to  be 
fet  out,  that  this  court  may  fee  there  was  due  proof,  and  the 
cafes  of  conviftions  have  been  cited  for  that  purpofe.  And  I 
do  admit,  that  in  the  cafes  of  convi£iions  before  one  or  two 
private  juftices,  the  authorities  are,  that  the  evidence  fhould  be 
fet  out,  that  it  may  appear,  the  informer  was  not  admitted  a 
witnefs.  But  this  cafe  differs  widely  from  them.  i.  As  this  is 
an  order,  and  not  a  convi£lion;  2.  As  it  is  a  proceeding  at 
fcffions,  and  not  before  private  juftices. 
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As  to  the  firfty  there  is  a  (landing  diftinflion  between  ordcti 
and  convifiions.  rh;:fe  orders,  like  all  others,  are  drawn  up  in 
£ngli/by  but  convi£^ions  in  Latin  Is  this  more  like  a  convi£lioh 
than  an  order  of  baftardy,  where  the  evidence  never  is  fet  out^ 
but  a  general  adjudication  of  being  the  putative  father  ?  In  cafes 
of  orders  of  fettlcment,  and  for  wages,  the  court  gives  that  cre- 
dit to  the  general  adjudication,  that  they  prefume  it  to  be  right, 
unlefs  the  contrary  appears.  Salk.  442.  And  this  indulgence 
has  been  extended  to  convi£lions.  TWn.  9  Geo.  i.  Rex  v.  Ante  55^ 
Fori^  In  a  convi£lion  for  keeping  an  alehoufe  on  3  Car.  i.  r.  4*  *  Mod.  174* 
it  was  excepted,  that  the  ju^ice  could  not  proceed  if  the  partj 
Bad  been  puniftied  by  5  C^  6  Ed,  6.  r.  25.  there  being  a  clau(e 
erf  exemption  in  3  Car,  but  the  court  held,  that  need  not  be  fet 
out,  and  they  would  not  prefume  a  want  of  jurifdi£iion«  So  in 
the  cafe  Rex  v.  Theed^  MUh.  11  Geo,  i.  convi£lion  for  ob-  L.  Raym.  1375. 
firu£Hng  an  excife  officer :  and  objected,  that  they  fhould  (hew  ^^  ^** 
it  was  in  the  day,  elfe  he  may  be  obftruAed,  if  he  comes  without 
a  conftable.  Et  per  curiam^  It  is  enough  the  convi£lion  does  not 
appear  to  be  wrong.  And  even  in  the  cafe  of  conviAioqs  on  the 
game  hws,  though  the  court  will  not  allow  the  witnefs  to  fwea'r 
^nerally  that  the  party  is  not  qualified  ( i ) ;  yet  the  general  al- 
kgation  is  fufficient,  where  it  is  the  words  of  the  juftice. 

Bat  fecondly,  this  is  an  order  of  feflions,  where  the  evidence 
nerer  is  recorded :  and  it  would  be  extraordinary  to  expe£t  it 
Ibould  be  taken  down,  it  concerning  the  defendant,  who  was 
the  officer  till  the  evidence  was  over.  The  aft  requires  the 
proof  to  be  openly  in  court,  which  mud  be  underilood  viva 
voi€\  and  the  fame  claufe  requiring  the  complaint  to  be  in 
mmiingf  as  oppofed  to  the  word  openly^  (hews  it  it  was  never 
expcGtcd  the  evidence  (hould  be  taken  down.  This  court  al- 
ways pays  regard  to  the  method  of  proceeding  in  inferior  courts; 
and  I  put  it  on  the  other  fide  to  (hew  one  order  of  feflions, 
where  the  evidence  has  been  fet  out.  There  have  been  but 
three  of  thefe  orders  before,  Regina  v.  Baities^  Rex  v.  Harwell^  l.  Riym.  1195. 
and  Rex  ▼.  Harland:  and  they  are  in  the  fame  manner,  upon  Salk.  6to. 
examination  and  due  proof  \  and  therefore  this,  if  it  be  an  error, 
is  jttftified  by  precedent. 

And  as  to  the  objection,  that  it  is  to  deprive  him  of  his  free- 
liold,  and  therefore  the  court  fliould^fee  it  is  done  upon  legal 
evidence :  the  fame  may  be  faid,  even  where  there  is  a  verdift, 
for  there  the  court  dircd  what  (hall  be  admitted  as  evidence, 
and  are  as  liable  to  miilake. 


11)  Vide  Rex  v.  Marriot,  ante  66. 


The 
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The  court  took  time  to  confider  of  this  cafe,  and  diii  term  the 
Chief  Juftice  delivered  the  refolution  of  the  court. 

Chief  Juftice,  It  is  fully  fettled,  that  in  conviftions  the  evi- 
dence muft  be  fet  out;  and  if  tliis  was  to  be  confidered  as  a 
conviAion,  it  therefore  would  be  bad  (a).  But  we  are  all  of 
opinion,  it  is  to  be  confidered  as  an  order.  In  the  three  cafes 
which  have  been  upon  the  aft,  the  certiorar^s  were  to  remove 
them  as  orders,  and  they  are  in  Bngltfby  which  could  not  be^  if 
they  were  convidions.  Baine/s  cafe  was  before  all  the  Jadges^ 
and  they  treated  it  as  an  order.  And  though  it  is  faid,  here  is 
z  puni(hment  that  follows,  viz.  the  lofs  of  the  office ;  yet  the 
fame  may  be  faid  of  moft  of  the  a£ls  of  juftices,  where  very  fe-^ 
vere  penalties  often  follow.  The  cafes  of  orders  of  baftardy  arc 
very  ftrong,  which  are  grounded  on  much  the  fame  words  in. 
i8  jE//z.  r.  3.  as  are  in  i  IT.f^  M.  c.  ai.  And  as  tothe  cafes 
of  fetting  out  evidence  on  demurrers ;  it  is  abfolutely  neceflarjr 
to  have  it  on  record,  and  the  fuperior  court  are  Judges  of  the 
faft,  as  well  as  tlie  law  \  which  on  a  certiorari  we  are  not. 

This  exception  was  taken  in  the  cafe  of  HorvfiUhj  Mr.  Lich^ 
mere ;  but  the  defendant  died  before  any  thing  done  upon  it» 
And  as  to  Bainei*%  cafe,  it  is  a  ftrong  negative  authority,  for 
tl^t  was  greatly  canvaiTed  at  the  bar  and  bench,  and  yet  this  ex* 
ception  pot  taken.  At  fir  ft  we  thought  this  a  ftrong  ob* 
jedion :  but  are  convinced,  there  is  this  diftinftion  between  or- 
ders and  conviAions,  and  the  precedents  are  not  to  be  Ihalra* 
This  therefor^,  bein^  an  order,  muft  be  confirmed. 


(2)  Vide  RfX  v.  Tbeed^  ante  919. 


Jodsmeiit  tr<i 
ffeftol%thete« 
aierality  of  the 
charge  in  an  in- 
foiinad(m(i). 
iBarmB-lL 
165.  x^x,  6s3* 


Dominus  Rex  verf.  Robe. 

AN  information  was  filed  againft  him  for  fcveral  illegal  et- 
aftions  in  his  office  of  clerk  of  the  markett  suid  there 
were  feveral  counts  fpecifying  fums  taken  of  particular  perfons  ; 
upon  all  which  diftinfi  charges  the  defendant  was  acquitted ; 
but  at  the  clofe  of  the  information  there  was  a.  general  chargCf 
of  which  he  was  found  guilty,  viz.  that  under  colour  of  his  faid 
office  he  did  illegally  caufe  his  agents  to  demand  and  receive  of 


(i)  Fide  Daaty  v.  Ba^  in  an 
t£lion  on  ilatute  of  bribery,  2 
Gio»  %•  €.  24.  S.*  P.     4  Bmht, 


2471.    2  Hawk,  F.  C.  €^0  a5« 
/r^.  57./.  321. 

feveral 
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fnHTol  other  perfons  feveral  other  futns  of  moneys  on  pretence  of 
weighing  and  examining  their  feveral  weights  and  meafures* 
Exception  was  taken,  that  this  is  fo  general  a  charge,  that  it  is 
impoffible  anjr  nian  can  prepare  to  defend  himftlf  on  this  profc-^ 
cution,  or  have  the  benefit  of  pleading  it  in  bar  to  anjr  other: 
and  for  this  fault  the  judgment  was  arreitcd.     Ante  2. 


Lord  CHriton  verf.  Morton.  £  looo  ] 

THE  defendant  infiding  upon  his  difcharge  many  years  Pleadbg double, 
ago  under  a  commiffion  of  bankruptcy,  and  it  being 
doubtful  whether  the  claufe  that  enabled  bankrupts  to  plead  ge- 
nerally was  dill  in  force  (i) ;  he  moved,  and  had  leave  to  plead 
it  both  ways,  generally  and  fpecially:  which  I  take  to  be  a  new 
cafe  upon  the  a£t,  the  words  whereof  are  only,  that  he  (h^li 
with  leave  of  the  court  plead  feveral  matters.  Strange  pro  J^« 
finditUt^  and  advifed  the  motion. 

(l)  Thtt  it  it,  <vid€  Price  v.  Al/ep,  Deug.   i6o.  .  Cookers  Bank. 
iMPwe  585.  3  ed. 

Philips  verf.  Wood  et  al^ 

SAVE  was  given  to  plead  non  affumpfit,  and  a  difchargd  by  Puwd  d«vbk« 
bankrujptcy,  though  faid  to  be  denied  in  C.  .B.  (i) 

(1)  NewMM  V.  Chemder,  Fen.  336.  €ontrd. 

Lumley  verf.  Palmen 

TH  £  defendant  was  fued  as  acceptor  of  a  bill  of  isxchange.  a  parol  accepc- 
And  upon  the  evidence  it  apptared  to  be  a  parol  accept-  sn^e  is  fufficient 
•nee  only,  which  the  Chief  Juftice  ruled  to  be  fufficient,  diat  'S/fce?pr«! 
facing  good  at  common  law,  and  the  ftatute  3  (sT  4  Ann.  r.  9.  Caf.  temp.  * 
which  requires  it  to  be  in  writing  in  order  to  charge  the  drawer  ^^"^'A^'^^ 
with  damages  and  cofts,  having  a  provifo  that  it  fliall  not  extend  con*i  Abr.  %iu 
to  difcharge  any  remedy  that  any  perfon  may  have  agalnft  the  s.  c. 
acceptor.     Upon  this  diredlion  the  jury  found  for  the  plaintifF. 
But  the  Chief  Juftice  of  the  Common  Pleas  having  lately  ruled 
it  ocherwife  ia  the  cafe  of  Rea  v.  Meggott,  the  court  was  moved 
for  a  new  trial.     And  in  order  finally  to  fettle  this  point,  it  was 
ordered  to  be  argued:    and  after  argument  the  court  was  of 
opinion,  that  the  direction  in  the  prefent  caufe  was  right,  and 
Vw.  U.  B  b  agree. 
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agreeable  to  conftant  pra£tice»  and  therefore  ordered  dtepo/lea  to 
the  plaintiff  ( i ). 

N.  B.  Trin.  10  Geo.  2.  Lord  Hardwicke  ySir/W  at  Guildhall, 
that  on  conference  with  the  Chief  Juftice  of  the  Common  Pleas ^ 
he  waived  his  opinion^  and  faidy  he  thought  the  Kin^s  Bench 
had  done  right  in  this  cafe. 


(l)  Ace.  Eyjhiue  v.  Murray,  ^ftefp,  per  Lord  MamsfUld^  3 
ante  817.  Julian  v.  Shobrooke,  Burr,  1672.  Concede  in  Sproai 
z  H^ilf   9.      In  Pillans  y.  Fan    v.  Matthews,  1  Term  Rep.  182. 


Dominus  Rex  verf.  Johnfon  ct  al*. 

Challenginf  the  ^T^  ^  ^  defendants  in  an  information  in  natura  de  quo  nuar* 

amy,  where  a       J[     ranto  obtained  the  common  rule  for  a  fpecial  jury,  which 

bISu  L^N. P.    ^^^  drawn  up  as  ufual,  for  the  iheriff  to  attend  with  the  frce- 

305.1.  Ci  but     holders'  *  book,  and  that  he  fhould  return  the  twenty-four  ftruck 

made  a  quare.     by  the  mafter.     The  profecutor  took  out  the  venire  to  the  flic- 

£  ♦1001  J    riff  of  Chefhire.    And  tlie  defendant  challenged  the  array,  on  ac* 

count  of  an  intereft  the  (heriff  had,  as  being  a  freeman  of  Cheftery 

whote  rights  were  to  be  tried.     And  upon  arguing  this  chal* 

lenge  before  the  O^efier  Judges,  viz.  Mr.  Verney  and  Mr.  Jtffop, 

they  were  of  opinion  to  allow  the  challenge  \  though  it  was  much 

infilled  on,  that  fince  the  late  a£l  the  (heriff  had  no  influence, 

he  being  only  to  return  the  lift  brought  him  as  ftruck ;  but  the 

right  of  challenging  not  being  taken  away,  nor  his  power  of 

marftialling  the  panel  and  putting  which  he  pleafed  firff,    it 

was  determined  to  be  a  good  challenge,   and  the  array  was 

quaflied. 

It  was  then  moved,  that  an  attachment  might  iffue  againft  the 
defendants  as  for  a  contempt  in  challenging  contrary  to  the  rule 
of  court ;  and  the  cafe  of  Burridge  {ante  593O  was  cited,  where 
on  a  rule  by  confent  for  a  fpecial  jury,  he  challenged  the  array 
for  want  of  hundredors,  and  the  court  granted  an  attachment 
againft  him.  But  the  court  did  not  feem  to  relifh  that  cafe ; 
and  faid  it  might  be  an  authority  in  one  exadUy  circumftanced 
as  that  was,  but  in  no  other.  That  in  the  prefent  cafe,  though 
the  iheriff  is  mentioned  in  the  rule,  yet  that  is  only  as  he  is 
the  ufual  officer ;  but  it  did  not  preclude  the  profecutor  from 
taking  the  venire  to  the  coroner.  And  the  court  remembered  in 
what  manner  tlie  motion  was  made  by  Strange,  viz.  that  whcre- 
ever  the  profecutor  thinks  fit  to  take  his  venire^  there  may  be  a 
fpecial  jury.  3 
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Between  the  Paiifhes  of  St.  George  Hanover  Square  and  St# 
James  Weftminfter. 

UPON  an  order  of  feflions  the  cafe  was  ftated  fpecially,  Poor, 
that  AIic£  Wheeler  a  parifli  girl  was  bound  by  indenture  *""*•  Sett  C^. 
an  apprdntice  to  George  Wheeler  in  St.  George* s  parifli,  where  md  Seff.  c*.  £d. 
flie  ferved  forty  days ;  and  her  mailer  afterwards  let  her  out  for  >750'  ^oi«  »• 
hire  to  a  perfon  in  Marybone,  where  flic  refided  above  forty  days,  ^^  '^^'  ^'  ^* 
but  the  mader  received  her  wages  and  found  her  cloaths. 

The  feflions  held,  that  the  laft  fervice  gained  her  no  fettle- 
ment,  and  confequently  flie  was  fettled  at  St.  George's.  But 
the  court  quaftied  tlie  order,  being  of  opinion^  that  ther«  was 
no  difference  between  the  mailer's  hiring  her  out,  and  her  own 
2L&  5  and  that  it  was  like  the  cafe  of  a  binding  to  j4.  and  ferving  ^^tt  lo.  <±: 
B*  where  it  has  been  always  held  to  be  a  fettlemcnt  in  B**s  pa- 
rifli.   So  the  order  of  feflTions  was  quaOied  ( i  }• 


( I )  Rex  v.  Inhabitants  of  Eaft  prentice  ;  Others  upon  his  ferving 

Bridgeftrd^  Burr.  S.  C.  133.    Rex  another  mafter  by  confent  wjth- 

V.  St.  Peirox,  ih.  248.     Rex  v.  out  an   aFignxnent*    and   others 

Clafhmm,    ib.  z66.     Rex  v.  St.  upon  his  difcharge.     But  in  all 

Maty  Kallem/af  in  pyimchejier^  ib.  of  them  it   is   confidered    what 

374.     Rex  V.  Tavifioci,  ib.  578.  fliall,  under  the  particular  circum-    ' 

FiJe  alfo  iJ.  lib.  No.   133.   142.  fiances  of  each  cafe,  amount  to 

164.   174.  1^0.  193.  239.  250.  fuch  a  fervice  under  an  indenture 

256.     Some  of  thefe  cafes  turn  as  will  be  fufficient  to  gain  a  fet- 

upon  the  ajpgnmcnt  of  the  ap-  tlemenc.     ^«;r.  ^.  C.  16.  note. 

Shergold  vcrf.  Holloway.  r  j^q^  -i 

AJuftice  of  peace  granted  his  warrant  dlrc£led  to  the  de-  of  the  jurlf- 
fendant  in  thefe  words,  "  Whereas  complaint  is  made  to  4iaionot>fticei 
^«  me  on  the  oath  of  John  White,  that  William  Shergold  refufes  **i**7T'' 
"  to  pay  him  wages ;.  theic  are  to  require  you,  to  caufc  the  faid  ,00.  No.  100. 
**  Shergcld  to  appear  before  me  or  fomc  other  juflice,  to  anfwer  morefuUS.  C, 
'*  the  complaint  aforefaid  -,  and  give  notice  to  the  faid  White^ 
«*  before  what  jufticc  you  appear." 

Upon  this  the  defendant  took  up  the  plalntifl^,  and  carried  him 
before  the  jufticc,  who  bound  him  over  to  the  fellions-,  upop 
which  the  plaintilF  brought  his  a£lion,  and  a  cafe  being  made  at 
the  aflifes,  the  fame  was  argutid  above,  and  theft  points  refolved. 

B  b  2  I.  Tiiat 
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1 .  That  though  the  ftatutc  5  EL  r.  4.  docs  not  exprefslf 
impowcr  the  juftices  to  order  the  payment  of  wages;  yet  they 
have  been  fo  long  indulged  with  it  by  the  courts,  under  the 
genera]  power  of  letting'  the  rate,  that  it  is  not  now  to  be  dif- 
puted  ( I  }• 

2.  That  the  jufticc  has  no  power  to  grant  a  warrant  to  appre- 
hend the  party,  he  can  only  ifluc  a  fummons.  And  that  a  war- 
rant exprcfsly  to  arreft  the  party  will  not  juftify  the  ofEcer,  there 
being  no  pretence  for  fuch  a  jurifdidion  (2). 

3.  That  this,  though  oddly  worded,  was  not  a  warrant  to  ar- 
reft the  plamtiff.  For  the  defendant  might  caufe  him  to  appear 
by  diftrefs,  and  it  was  not  equivalent  to  the  words  Mng  hefmrt 
mtm    So  the  plaintiff  had  judgment. 


(1)  VUe  Rex  V.  HcUing^  ante  8.     711.   Smith  v.  Boucifr^  Cum.  lay. 
(a)  Fide  Hill  v.  Batemam^  anti     Ante  994. 


■  ^  The  Bank  of  England  verf.  Morrice, 

Amendment.  r'  |  1 0  a  plca  of  fcvcral  fpecialties  in  an  a£lion  on  (imple  con- 
\%^'^\TL^*  JL  traa,  the  plaintiffs  replied  ajfets  ultra  \  which  was  found 
a  Keiy.  I'es.  for  them,  but  the  verdift  fet  afide.  They  then  moved  for  leave 
s.  c.  cited  Andf.  to  alter  their  replication,  and  reply  fraud ;  and  cited  3  Lev^  368. 
''°"  But  the  court  faid,  there  muft  have  been  fome  confent  in  that 

cafe,  elfe  it  is  an  authority  for  withdrawing  all  vitious  pleading 
at  any  time.  And  here  it  might  be  dangerous,  bccaufe  the  de- 
fendant on  the  former  iffue  might  have  paid  away  afTcts,  as 
knowing  that  replication  could  not  hurt  her.  So  it  was  denied 
to  amend  ( i  )• 


(1)   Vide  Jider  v.  CJfip^  z  Burr.  755.      HutcbinfoH  r.  Bria,  J 
Burr.  2692. 
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lyujiic^s. 


Philip  Lord  Hardwickc,  Chief  Jujlice, 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

William  Lee,  E/q; 

John  Willes,  E^;  Attorney  General. 

Pudlcy  Ryder,  Efq\  Solicitor  General. 


C^fe  of  the  Borough  of  Bofliny,  alias  Tintagel  in  Cornwall. 

TH  E  court  was  moved  for  a   mandamus  on  the    ftatute  Afandamut  may 
1 1  Geo.  I.  r.  4.  to  go  to  the  election  of  a  mayor.    Which  *>«  granted  to  go 
was  oppofed,  on  a  pretence  that  on  the  ufual  day  one  i2(?^*«/ ^orhtSre'isa 
was  chofcn  and  fworn  into  the  office  •,  and  therefore  as  there  mtyor  defaacy 
was  an  aftual  officer,  they  ought  (irll  to  ouft  him.     But  the  >^**c  have  no  co- 
court  (upon  confideration)  held  the  writ  ought  to  go,  the  a£t  %^it^l^^ 
faying,  If  no  due  cledion  was  made,  and  this  of  Robins  having  M*nda«ui  (E.) 
no  (hadow  of  right :  the  intent  of  the  ^dt  was  to  give  the  cor-  ^^^-  ^. 
poration  a  rightful  officer  as  foon  as  might  be,  whereas  this  pre-  iie.^i,)  pi.  i. 
tence  would  wade  the  whole  year  \  they  faid,  this  was  not  laid 
down  as  a  general  rule,  for  it  might  be  otherwife  where  there 
was  a  probable  eledtion  and  room  to  doubt  (i; ;  and  that  thefc 


(l)   Fide  cafe  of  Mery ft  withy  v.  Neni^Jham,  Pafc.  IJ'^^.  28  Ge^. 

fofi,   1157.      Rex  v.   Bankesy    3  2.  cited /^.  2009.    fiuc  the  mayor 

Burr.  1454.     I  Black.  445.  S.  C.  defaSlo  mu!i  be  made  party  to  the 

Rix  v.  Memory    Bailiffsy  l^c,  of  rule    to    ihew    caafe.      Rcj^   v. 

Qambiid^e,  4  Burr.   20c8.      Rex  Bankts  ut/ufra. 

Bb3  wria 
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vrrlts  were  dlfcrctionary :  befides  there  was  no  harm  done,  for 
it  is  not  a  peremptory  mandamus^  and  they  may  return  that  there 
is  a  rightful  officer  (a). 


(2)    Fide   Rex  V.  Tbi  Mayor,  lie.  ofTork^  4  Teim  Rep.  799, 

r   1004  1  ^^^  John  Lade  verf.  Shepherd. 

By  fitting  out  a  T  T  PON  trial  of  an  afiion  of  trefpafs  a  cafe  was  made^  that 
highway  the  \^  the  place  whcrc  the  fuppofcd  trefpafs  was  committed  was 
Mrc  wurthc*"  formerly  the  property  of  the  plaintiff,  who  fome  years  fincc 
property  of  the  huilt  a  Itrcct  upon  it,  which  has  ever  fince  been  ufed  as  a  high- 
^'^^  way.     That  the  defendant  had  land  contiguous  parted  only  by 

>  urr.  13  .  ^  ditch,  and  that  he  laid  a  bridge  over  the  ditch,  the  end  whereof 
refted  on  the  highway.  And  it  was  infifted  for  the  defendant, 
that  by  the  plaintiff's  making  it  a  ftreet,  it  was  a  dedication  of 
it  to  the  publick;  and  therefore  however  he  might  be  liable  to 
an  indictment  for  a  nufance,  yet  the  plaintiff  could  not  fue  him 
as  for  a  trefpafs  on  his  private  property.  5^^  pt-r  eutiam^  It  is 
certainly  a  dedication  to  the  publick,  fo  far  as  the  publick  has 
occafion  for  it,  which  is  only  for  a  right  of  paffage.  But  it  ne- 
ver was  underflood  to  be  a  transfer  of  the  abfolute  property  in 
the  foil  ( i).     So  tlic  plaintiff  had  judgment. 


(i)  That  he  may  recover  it  in  13  C^  14  Ceo,  2.  cited  ih,  135, 

ejeflment   I'Ui'  Goddtide  ex  dem.  136.  143.     3   Com.  Dig.  ClhruH^ 

ihe/ier    v.    ^^iker,     1    Burr.    1 3 3.  (A.  2.)  27. 
Sec  alfo   Sehfian  v.   Courtmy^  Tr, 

Between  the  Pariflics  of  Dcnham  and  Dalhani  in  Suffolk. 

Twohotjfesinan  T  JPON  a  fpecial  order  it  was  dated,  tliat  Walhev  hired  a 
•cxtraparo^hUl  \\  i.irm  ill  Denkain  above  10 1,  per  annum  y  and  lived  on  it 
place  arc  not      f^^^^  ^^  1 7 70,  and  paid  parilh  rates:  that  then  he  went 

enough  to  dvi  o-  .   r       r  %  1     •        c       i        11         i'i» 

«i«atc  a  viilc.  and  lived  for  Icvcral  vct.rs  on   15c/.  in  btotithivold^  which  is  an 

Burr.  Sett.  C.i.  extraparochial  place  Luiififting  of  two  houfes  ait-d  300  acres  of 

T.a! i*"?o^'vI,*l^« *  laJid  belonging  to  and  in   \\\<i  occupation  of  (iiiVciciit  pcrfons. 

xsol^No.jyi.  But  it  not  iippci'.rin^  tlierc  liad  bcLii  any  overfecrs  of  the  poor, 

''  tlie  fciTif-ns  conann  tlic  ord'.r  of  tuo  julHccs  for  fending  him  to 


s.  c. 

Caf.t 
lot. 
C'jnn.  i6j.S,C. 


Caf.  tcjup.  Hard.     _  .       . 
lot.  Derjki:ni. 


Ztratige  nv^.vcd  to  (juafli  both,  it  !:avingbren  determined,  SalL 
•486.  ar.d  in   ihc  calc  of  l\,^jfc»d  {ante  512.)  iliat  a  fettlcmcnc 
ni  ly  be  gaineJ  I'.i  a;:  c::iraparochial  place  contain*.!*.^  more  houfci 

ilian 
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than  one»  fo  as  to  come  under  the  denomination  of  a  ville  or 
townfliip,  the  power  in  43  Eliz,  c.  2.  in  parifhes  being  by  the 
ftatute  13  £ff  14  Car.  a.  c.  12.  extended  to  all  townihips  and 
villages. 

Sed per  curiam^  That  was  a  pretty  liberal  conftruftion  on  the 
ftatute,  which  plainly  related  to  townfhips  in  large  parifhes ;  but 
two  *  houfes  are  not  enough  to  bring  it  within  the  denomination  ^See  poft.  1071. 
of  a  vi//^  or  townftiip,  i  hift,  115.     It  muft  confift  de  pluribus  fivchoufei, 
manftonibus  et  vic'tmsy  and  fhould  have  a  petty  conftable.     i  Mod.  "•  ^^  *  •  *  • 
78.    This  does  not  appear  to  have  the  reputation  of  a  ville.    So 
the  orders  mud  be  affirmed  ( i  j. 


(l)  Rex  V.  Sh9*wler  and  Atter^     hltants  tf  Belvoir^  %  Seff.  Cr.  1 1 1. 
3  Bttrr^  139«»     ^^^  v.  The  Inba*     pi,  105. 

Crew  qui  tam  verf.  Saunders.  [  1005  J 

AN  a£bton  was  broifght  againft  the  defendant  on  the  ftatute  No  accefs  ta 
9  Ann.  c.  10.  $  44.  for  intermeddling  in  ele£lions,  being  ^Iwof  poft- 
poft-mafter  at  Nantwich.     And  it  was  moved  on  behalf  of  the  tcri*aaioni.*' 
plaintiff  for  liberty  to  infpe£i:  the  poft-office  books,  and  take  a 
copy  of  his  deputation* 

This  was  oppofed  by  Strange  on  behalf  of  the  poft-officc,  who 
were  no  parties  to  the  fuit.     And  he  cited  HiL  1 2  Ann.  where 
the  college  of  phyficlan^  fued  Dr.  U^ejl  {a)  for  praftifing  with-  («) cited  1  Wlif. 
out  licence,  and  he  was  denied  leave  to  infpedl  the  books ;  and  »4o-  Craftvelt 
Trin.   II  W.i.  Underhil  v.  Durham  (^),  where  in  ejectment  J,y*7^\'"* 
the  plaintiff  chimed  under  a  bifliop's  leafe  made  before  the  re-  Saik.  44.  s!  P. 
ftraining  ftatute,  to  commence  on  the  expiration  of  a  former,  (^)  freem.  509. 
which  the  plaintifF  could  not  produce;  and  he  was  denied  to  frXbluio*^^' 
infpeft  the  books  of  the  dean  and  chapter,  tliey  being  no  parties,  s.  p.  Hole  264, 
And  likewife  the  cafe  of  Shelling  v.  Farmer^  ante  646.  CoUctP.C.338. 

Booth  contra  compared  it  to  the  cafe  of  court  rolls,  and  entries  /  ftt^  6^ 
in  the  cuftom-houfc,  bank,  and  Soitth-fca  books.  Sed  per  atrtam^  J /  ^cj^/*'9^ 
Infpefting  court  rolls  was  the  original  of  thefe  motions;  but^>?%^  4/)^£dy 
then  it  was  confined  to  the  cafe  of  pcrfons  intereited,  the  rolls  S.Ci  J^^^  yt 
being  the  common  evidence,  which  of  ncceffity  muft  be  Vq^^X.  \vi<2.  Of^A^ ZSZ, 
fome  one  hand.     But  lords  and  tenants  of  different  manors  haveu^ki^^  ^^& 
always  been  denied  as  ftrangers.     In  the  cafe  of  publick  compa- 
nies it  is  reftrained  to  the  entry  which  concerns  the  party  him- 
felf.     And  as  to  the  cuftom-houfe,  they  are  really  the  merchants^ 
books  for  that  purpofe.     The  conftitution  of  the  officer  is  pri- 

B  b  4  vate, 
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yate,  and  therefore  not  ncccflary  for  the  plaintiff  to  prove  j  and 
as  againft  the  defendant,  his  acling  will  be  fufficient*  The 
plaintiff  took  nothing  by  his  motion  (i). 


(i)   Benfin  v.   Por/,    cited    x     niiy  of  Hoflmm^  po/l.   izzy  and 
If^i/f,  240.     Fii/e  Rex  v.  Corne-     the  cafes  there  ciipd, 
Uus,  pofi.   I  a  10.     Re^  v.  Fraur- 

Dibbcn  verf.  Cooke  et  aP. 

S  ft  9  W.  }•         A  ^  a£lion  00  the  c^fe  for  a  nufance  was  brought  againft  two 
^  y*  ,     1\  defendants.     There  was  judgment  by  default  againft  one, 

cafe  fs  not  within  *"d  ^he  Other  on  Not  guilty  was  acquitted.     And  the  queftion 
thecalutein. 3*  was,  whether  he  was  intitied  to  his  cofts. 

that  gives  coftt 

dcfe*nd!Inr(*i).  And  upon  confideiation  the  Chief  Jufticerrieli^edn^q^pfliion 
Ciinii.i32.s.c.  of  the  court,  tliat  he  was  intitied  to  no  coft^.  Before  the  fta- 
liutno  decifion.  ^^^^  8  ^if  9  »^.  3.  r.  1 1 .  if  one  defendant  was  acquitted,  be  wa» 
not  intitied  to  his  cofts ;  the  courts  conftruing  the  former  a&9 
[  1006  ]  to  relate  only  to  the  cafe  of  a  total  acquittal  of  all  the  defiend- 
ants.  This  being  inconvenient,  ihe  8  J^«  3.  c.  ii.  came  and 
gave  cofts  where  one  of  the  defendants  is  acquitted^  unleis  tbe 
Judge  certifies  a  reafonable  caufe  to  make  him  a  defendant* 
And  that  a£):  extends  to  trefpafs,  afTaiilti  falfe  imprifonment, 
and  eje£kment.  The  prefent  a£lion  is  trefpafs  on  the  cafe :  and 
though  that  be  a  fpecies  of  trefpafs,  and  in  the  cafe  of  the  fta* 
tute  of  Limitations,  the  word  trefpafs  in  the  provifo  has  beea  ex- 
tended to  a£t2on3  on  the  cafe ;  yet  confidcring  thefe  a£ls  i^iving 
cofts  have  always  been  looked  on  as  penal  ads  not  to  be  extended 
by  equity,  and  therefore  an  avowant  not  within  the  word  plains- 
tiff,  Carih.  1 79.  we  muft  take  it  only  to  mean  the  general  fort 
of  trefpafs  vi  et  arnjis,  10  Co.  Marfhalfea  cafe.*  And  he  faid 
this  was  the  rule  \n  C  B. 


(1)  Fitle  the  authority  of  this    field  in  Ingle  v.    Wordf^wertbt    $ 
cafe  relit d  upon  fer  Lord  li^a/u-     Burr,  1287. 


Dominu9  Rex  vgrf  Epifcopum  Landaff. 

In  a  fman  mpe^  TJ^  R  ROR  of  z  judgment  in  the  court  of  grand  feflions  m 
^if  the  crown  m'  fl^  Wales  in  a  quare  impedit  brought  by  the  King  againft  the 
jlamuftaUedgc  bilhop  of  Landaff^  Francis  lord  Brooke^  and  Tbwias  Humfrejs^ 

a  preOentaiion. ' 

A  €emmtndmm  nrirfrt  doei  not  amount  to  one.     Bat  where  the  TerdiA  findi  that  die  crown  was  ieifcd 

\n  fee  utdsMM  Croffo  ii  curek  the  waot  of  the  alicgauon.    %  Barn.  B.  K.  72.  189.  371.    %  Kely.' 

clerk. 
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clerk,  for  the-chardi  of  St.  Andrew  in  the  county  of  Glanurgam^ 
The  count  fet  forth  the  ftatute  25  //•  8.  f.  2i»  againft  fuing  to 
Rome,  and  impowering  the  archbifliop  of  Canterbury^  under  par- 
ticular reftridions,  to  grant  licences  and  difpenfatiohs,  that  ufed 
formerly  to  be  fued  for  to.  the  bifhop  of  Rome.  That  Queen 
jinne  in  right  of  her  crown  was  feifed  of  the  adtowfon  in  groCs, 
tnd  Johft  Tyler  being  ele£led  bifliop  of  Laniaff^  the  ArchbiOiop 
of  Canterbury  24  June  1706.  (the  church  b^itig  then  vacant)  by 
his  letters  patent  of  difpenfation,  reciting  that  the  new  ele£ied 
bifliop  had  reprefented  the  revenues  to  be  too  fmall  for  the  dignity^ 
|nrayed  for  a  difpenfation  to  hold  this  church  and  other  ecclefiaiU- 
cal  preferments  in  commendam\  the  Archbifhop  accordingly 
grants  the  fame,  provided  they  were  confirmed  by  the  crown. 
Then  fets  forth  a  confirmation  under  the  great  feal  duly  inrolled, 
by  virtue  whereof  Tyler  became  capable  t.*)  retain  the  faid  church 
in  commendam  with  his  bifhoprlck  to  which  he  was  promoted  \ 
and  whilftbe  continued  parfon  .Queen  Anne  died,  and  George  i. 
fucceeded,  in  whofe  time  the  church  became  void  by  the  death 
of  Tyler  \  unde  it  belonged  to  the  late  King  to  prefent,  who  died 
during  the  vacancy,  and  it  defcended  to  his  prefent  Majefty, 
who  ought  to  pre&nt,  but  is  hindered  by  the  defendants* 

The  bifliop's  plea  is,  that  he  claims  nothing  but  as  ordinary. 
The  Lord  Brooke  pleads  in  bar,  that  H^illlam  Lord  Brooke  his 
dther  was  feifed  of  the  moiety  of  the  manor  of  Dinas  Pewysy  in 
bis  demefne  as  of  fee,  to  the  moiety  of  which  manor  the  half  of 
the  advowfon  of  this  church  belongs,  to  prefent  in  every  fecond  [  1007  |} 
turn ;  and  the  church  being  void  he  prefented  the  other  defend- 
ant Uumfreyj,  who  was  inftituted  and  inducted,  and  is  parfon 
thereof ;  and  the  advowfon  on  the  death  of  the  father  defcended 
to  the  prefent  Lord  Brooke  f  and  traver&s  the  feifin  of  Queen 
jinne  as  laid  in  the  count* 

The  defendant  Humfreys  pleads  in  the  fame  manner ;  and 
there  is  the  common  replication,  and  judgment  on  the  plea  of 
the  bifliop  ;  and  then  the  Attorney  General .  ukes  iflue  on  the 
traverfe  of  the  Queen's  feifm;  which  on  trial  is  found  for  the 
crown,  and  judgment  entered  for  the  King^  on  which  the  gene- 
jral  errors  are  ailigned. 

This  caufe  was  argued  feveral  times  at  the  bar  before  the  death 
of  Lord  Raymond^  and  the  opinion  of  the  court  given  in  favour 
of  the  plaintiff  in  error  on  the  three  points  under-mentiondd. 
But  the  fourth  point  upon  the  verdidi  being  then  darted,  it  flood 
over  to  be  argued  upon  that  only.  Then  the  Chief  Juflice  dying, 
it  was  thought  proper  to  be  argued  again  at  large*  And  my  ar- 
^  gtunent  for  the  pUintiff  in  error  uking-  in  all  that  was  faid  on  that 
^  fide 
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fide  of  the  queftion,  and  the  refolution  of  the  court  being  an:  air^ 
fver  to  it,  there  is  no  occafion  to  report  any  more  of  this- cafe. 

Strange  pro  quer*  in  errore  argued,  i.  That  generally  in  a  quare 
impedit^  which  is  a  poflefibry  a£t:ion,  the  crown  as  well  as  the 
fubje£i  mud  fhew  a  prefentation :  and  though  there  may  be  cafes^ 
wherein  it  is  not  required,  as  being  impoflible  ;  yet  thofe  are  con* 
fidered  as  exceptions  to  the  general  rule,  and  the  particular  cir- 
cumftances  mud  be  (hewn,  to  bring  it  out  of  the  general  rule, 
and  within  the  exception,  by  counting  on  the  fpecial  matter. 
■'2.  That  this  is  not  a  ammendam  accipere^  but  a  commendam  reti' 
nere.  3.  That  though  a  commendam  accipere  does  amount  to 
a  prefentation,  yet  a  commendam  retinere  does  not.  4*  That 
if  thefe  points  are  with  me,  then  it  will  come  to  the  queftion, 
whether  the  joining  iiTueonthe  feifin  alleged  in  the  count,  and 
the  ¥erdi£l  finding  the  Queen  to  have  been  fo  feifed,  does  not 
cure  the  defedl  in  the  count  in  not  alleging  the  prefentadoDy 
which  I  {hall  contend  it  does  not. 

I  am  to  fhew,  that  in  a  quare  impedlt  the  crown  as  well  as  the 
fubjeft  mufl  fhew  a  prefentation,  it  being  a  ppiTeiTory  a£lion, 
and  tliat  though  there  may  be  cafes  wherein  it  is  not  required  as 
being  impofTible,  yet  thefe  are  cohfidered  as  exceptions  to  the  ge- 
neral rule,  and  the  particular  circumflances  muft  be  fhewn,  to 
bring  it  out  of  the  general  rule,  by  counting  on  the  fpecial  matter. 
jp»  N.  £•  33.  H.  runs  thus :  a  man  fhall  not  have  a  quare impediU 
£  X008  J  if  he  cannot  allege  a  prefentation  inhimfelf  or  in  his  anceftois,or 
in  any  other  perfon  from  whom  he  claims  the  advowfon,  and 
that  in  his  count,  unlefs  in  fome  fpecial  cafe  ;  as  if  a  man  at  this 
day  txtOi  a  church  parochial  by  licence  from  the  King,  which 
.  fhall  be  prefentable  ;  if  he  be  difturbed  to  prefent  the  fame,  he 
fliall  have  a  quare  impedit  without  alleging  a  prefentation  in  any 
perfon,  and  fhall  count  upon  the  fpecial  matter.  And  under 
the  fubfequent  letters  /.  and  K.  he  puts  two  other  inflances,  in 
both  which  the  want  of  alleging  a  prefentation  may  be  excufed  by 
16  H.  7.S.tf.  counting  upon  the  fpecial  matter.  So  in  2  RolL  Abr.  ^T^*  p^<  !• 
if  the  King  be  intitled  to  an  advowfon  by  office,  he  fhall  have  a 
quare  impedit  without  a  prefentation,  for  the  office  puts  the  King 
in  pofTelGon,  and  any  one  clfcout  of  pofleflion.  So  in pL  5.  if  the 
King  is  feifed  of  an  advowfon  which  has  been  always  in  proper 
ufe,  he  fliall  have  a  quare  impedit  without  alleging  a  prefentation. 
And  in  2  Roll.Abr.  376.  R.  i.  \t  isfaid,  this  writ  is  intirely  m 
the  pofleflion,  and  tlie  prefentment  is  the  pofleffion.  In  VaugL 
53,  56,  57.  it  is  held,  that  unlefs  it  be  in  fpecial  cafes,  both 
feifin  and  prefentation  are  neceflary  to  be  alleged,  and  a  feifm 
without  a  prefentation,  or  a  prefentation  without  a  feifin,  are 
equally  naught  ;  and  the  law  (fays  the  book)  is  the  fame  in  the 
cafe  of  the  King  as  a  fubjc6l      Agreeable  to  this  is  2  Roll.  Ahr. 

378. 
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i^S'pl»  6.  if  the  King  has  cjiufc  to  prcfcnt,  by  having  the  tem- 
porakies  of  the  bifhop,  he  (hall  not  have  a  quare  impedit  without 
alleging  aprefentation.  And  in  the  cafe  before  cited  ^/.  5.  it  is 
implied,  that  the  King  mud  make  his  excufe  as  well  as  a  com- 
mon perfon.  The  precedents  of  quare  impidit  brought  by  the 
crown  fall  in  with  this,  t^aughm  S3»  Skinn.  6^1.  Co,  Efit.  4^2*  f*' 
494.a.  509./7.  5i2.a»  514.il.  5i6.^.  520.^.  RaJI:  ^o^.  a^ 
528»/7.  528.  ^.  $29*b,  ^2o»a.b»  53i*^-  Lutw.  1078,  1083. 
logo.  Lev.  Ent.  144.  i^Hin^^.  36.  b.  There  are  many  others 
in  every  book  of  entries,  under  the  title  quare  impedit^  all  which 
ihew  the  opinions  of  thofe  who  were  concerned  for  the  crown, 
elfe  they  would  never  have  fallen  into  a  courfe  of  precedents  con- 
trary to  the  prerogative,  which  in  other  parts  of  pleading  is  con- 
ilantly  maintained.  And  thefc  verify  what  Lord  Faugh.  57.  iays,' 
that  the  books  and  precedents  all-  (hew  the  law  to  be  the  fame  in 
the  cafe  of  the  King  as  of  a  common  perfon.  And  no  ftronger 
argument  can  be  brought  to  prove  it  fo,  than  the  adjudged  cafes 
which  are  exceptions  out  of  the  general  rule ;  which  would  ne- 
ver have  borne  any  debate,  if  that  fliort  anfwer  could  have  bedn 
given,  that  the  crown  is  in  no  cafe  obliged  to  allege  a  prefcntation^ 
And  the  drawer  of  this  declaration  feemed  to  be  aware  of  this, 
and  has  therefore  fet  forth  the  affair  of  the  commendam,  in  hopes 
that  may  amount  to  an  allegation  of  a  prefentation.  But  that  I 
hope  will  not  do  when  it  is  confidered, 

2.  What  fort  of  a  commendam  this  is.  And  I  infift  it  is  a  |.  '  "^ 
ecmmendam  retinere.  The  words  of  it  are  fo,  that  he  thereby  be-  ■•  ^  ^ 
came  capax  retinere.     This  point  I  believe  will  not  be  difputed^ 

and  therefore  I  ihall  pafs  to  the  third. 

3.  That  though  a  commendam  capere  does  amount  to  a  pre- 
fentation, '^tx.  2.  commendam  retinere  does  not.  Lotd  Hob*  143. 
in  the  great  cafe  of  Celt  v.  Glover ^  will  not  even  allow  fuch  an  in- 
ftrument  as  this  to  be  called  a  commendam ;  he  fays  it  is  only  a 
faculty  of  retention  and  continuation  of  tlie  benefice  in  the  fame 
perfon  and  (late  wherein  in  it  was,  notwithflanding  fomething 
intervening,  as  a  bifhoprick,  or  the  like,  which  without  fuch  a 
faculty  would  have  avoided  it :  fo  a  commendam  it  is  not,  for  my 
own  benefice  cannot  be  commended  unto  me  j'and  the  difference 
(Hob.  156.)  between  retimre  and  capere  is  no  lefs  than  holding 
what  is  already  my  own,  and  taking  that  which  is  another 
man's.     One  of  the  points  determined  in  the  cafe  of  the  King 

againfl  Dr.  Birch  was,  that    the  commendam  or  difpenfation  to  j,,  Raym.  lu 
hold  the  living  for  feme  time,  was  not  a  prefentation ;  but  that 
the  crown  fhould  have  its  prerogative  turn  after  the  difpenfation 
expired.     There  is  a  great  deal  of  difference  between  a  prefen- 
tation^  which  mult  be  followed  by  inftitution  and  induftion,  and 

tins 
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thi8  difpcnfation,  which  fuppv)rps  the  churclf  to  be  full  already, 
and  prevents  its  becoming  void.  8ince  therefore  here  is  an  at«» 
tempt  to  flicw  how  the  crown  became  feiltrd,  and  that  al)ega<« 
tion  Hoes  not  (hew  a  poflcflion,  which  can  bnly  be  (hewn  by  a 
prefentation ;  there  is  no  room  to  fay,  that  this  difpenfation  is 
fufficient. 

4.  The  laft  point  to  be  confidered  is,  whether  the  taking  iflue 
on  the  feifm  alleged  in  the  count»  and  the  verdi£l  finding  the 
Queen  to  have  been  fo  feifed,  does  not  cure  the  dckSt  in  the 
count  in  not  alleging  a  prefentation*  And  I  ihall  contend  it  does 
not.  I  admit  there  have  been  cafes/  where  a  verdi£l  has  cure4 
the  want  of  a  material  averment.  But  then  thofe  cafes  ha?c 
been  where  the  iffue  joined  was  fuch  as  neccflarily  required  die 
proof  of  that  fad,  and  without  which  proof  the  jury  could  not 
have  given  the  ver<li£):.  And  that  I  take  to  be  the  foundation  of 
this  healing  quality  in  a  verdi£l. 

Now  to  confider  the  cafe  as  it  (lands  upon  thefe  pleadings, 
Two  things  were  necefTary  to  be  alleged,     i .  The  feifin.     And 
2.  The  prefentation :  the  firft  to  (hew  the  right,  and  the  feoood 
the  exercife  of  it.     Had  both  thefe  been  alleged^  the  defendant 
would  have*  had  an  opportunity  of  traverfing  either  j  and  if  be 
could  have  over -thrown  either,  the  crown  could  never  have  re- 
^  xaio  J     covered.    Which-focver  of  thefe  he  had  traverfed,  the  proof  muft 
necefTarily  have  been  confined  to  Uiat  t  and  in  a  traverfe  of  the 
feifin  there  would  be  no  occafioa  to  prove  a  prefentation  |  be-r 
.  caufc  a  man  may  be  feifed  in  fee  of  an  advowfon,  tliough  lie  ne- 
ver prcfented :  and  in  a  traverfe  of  the  prefentation  he  need  oabf 
confine  his  evidence  to,  that  matter  of  fa£l,  without  meddling 
with  the   feifin.     In  Skin.  675.  I«ord  Ho/i   fays,  the    prefentv 
ment  is  the  proper  matter  to  be  traverfed.     But  if  this  count  is 
good,  it  enables  the  owner  of  tlie  fee  to  recover  in  quare  impedU^ 
though  there  never  was  that  poflrifion  which  is   ucccffziy  in  a 
poiTeflbry  aftion  :  for  he  will  aiifge  no  prefentation,  to  give  th^ 
other  an  opportunity  of  denyin;;  it ;  but  count  only  on  the  feifint 
and  drive  him  to  take  ifiue  on  that  only  -,  s^nd  then  fet  up  the 
verdi£l,  to  cure  the  actual  want  of  the  other.     If  the  court  keeps 
to  the  eflFcft  of  a  verdi£b,  as  I  contend,  there  will  then  be  fomc 
rule  to  go  by  ;  but  if  they  once  leap  over  thofe  bounds^  it  will 
be  hard  to  knovir  where  to  (lop.     In  Sa/k.  662.  the  plaintiff  de- 
clared, that  the  defendant  kept  a  bull,   that  ufed  to  run  at  men  \ 
but  did  not  izy  fciefiier :  and  held  naught  after  a  verclifl,  for  the 
a£lion  lies  not,  unlets  the  mader  knows  of  this  quality  $  and  wiQ 
cannot  intend  it  was  proved  at  the  trial,  for  the  plaintiff. need  not 
prove  more  than  is   laid  in  his  declaration.     This  cafe  proveSji 
that  they  go  upon  the  prefumption  of  its  being  proved  at  the 

trial, 
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trial,  wtcrc  it  is  ncceflary  fo  to  be.  i  Sid.  1 84.  trcfpafs  fof 
taking  a  hook :  the  defendant  pleaded^  he  had  a  way  to  a  wood 
over  the  land  of  the  plaintiff,  and  was  ftopt  by  the  plaintiff,  who 
(truck  at  him  with  the  hook,  upon  which  he  took  it  out  of  hi3 
liand  :  they  went  to  ifluc  on  the  right  to  the  v^ay,  and  found  for 
the  plaintiff:  and  moved  in  .irreft  of  judgment,  that  the  plaintiff 
had  not  (hewn  the  hook  to  have  been  in  his  pofleffion  :  and  held 
by  all  the  court,  that  if  the  trial  had  been  on  Not  guilty,  it  would 
not  have  been  helped,  but  here  the  defendant  had  by  his  plea 
fliewn  it  to  have  been  in  the  plaintiff's  hand,  and  that  be  took  it 
oot.  There  is  nothing  of  that  nature  in  our  plea,  or  that  admits 
a  prefentation  by  the  crown.  The  iffue  therefore  to  be  tried  not 
lequirinj;  the  proof  of  a  prefentation,  or  its  being  admitted  from 
die  nature  of  the  iffue  ;  I  apprehend  the  want  of  fuch  an  allega- 
gation  19  not  cured  by  the  verdi£i,  but  the  declaration  remains 
ftill  liable  to  that  obje£^ion. 

Lord  Hardwiche  delivered  the  refolution  of  the  court. 

In  this  cafe  there  are  three  things  ccnfiderablc.  i.  Whether  it 
be  neceffary  to  allege  a  prefentation,  2.  If  neccffary,  then  whe- 
ther the  commendam  amounts  to  a  prefentation,  or  excufes  the 
want  of  alleging  one.  And  3.  Whether  the  verdift,  which  find* 
dut  the  Queen  was  feifed  in  fee,.,  ut  de  uno  grojfo^  cures  it. 

Upon  the  two  firft  points  the  opinion  of  the  court  has  been     r  iqh   1 
already  intimated,  and  there  is  no  occafion  to  fay  much  upon 
diem ;  only  as  it  will  be  a  proper  introdu£tion  to  the  lad.     And  ^  Com.  Dig. 
we  are  all  of  opinion,  that  a  prefentation  was  neceffary  to  be  al-  Pleader. 
ICfitA^  and  the  cotnmendam  will  not  fervc  the  purpofe  ;  and  there-  ^3  ^*  S)  73*r 
fore  on  thofe  two  points  the  plaintiff  in  error  is  right :  but  upon 
die  third  point  we  are  oi  opinion  with  the  defendant  in  error^ 
that  the  verdi^l  has  fet  all  right. 

The  authorities  on  which  we  found  our  opinion  on  the  firft 
pmnt  were  cited  at  the  bar  out  of  JF*.  AT.  B.  the  rules  whereof 
Wtz  the  foundation  of  what  is  delivered  in  Hobart  and  Vaughan^ 
who  are  the  authors  that  have  entred  the  deeped  into,  and  treat 
beft  of,  this  fubje£l.  By  them  it  appears,  that  as  to  this  point 
there  is  no  difference  between  the  crown  and  a  fubjcd.  A  pre- 
fentation makes  a  fee,  and  proves  a  fee.  To  which  I  may  add, 
that  the  law  requires  a  plaintiff  to  (hew,  cowent  his  fcifin  arofe  ; 
this  being  incorporeal,  and  not  to  be  executed  by  livery.  New 
a  prefentation  makes  a  feifii^,  and  (hews  at  the  fame  time  how  it 
arofe,  and  is  the  proper  evidence  of  it.  5  Co.  98.  a.  a  prefenra- 
rion  by  ti.c  grantee  of  the  next  avoidance  avails  the  grantor,  and 
fo  is  the  cale  put  of  a  feilin  of  fervices  by  a  guardian  or  leffee  for 

a  X^^^^* 
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years.  And  it  appears  by  the  divifions  of  Ro/i/s  titles,  1  Air^^jSj 
378.  that  he  thought  fo,  for  he  fpeaks  of  ihewing  a  feifin  by 
prefentation.     Fitz.  ^iare  Iwpedit  I'jim 

As  to  die  fecond  point  it  may  be  admitted  without  prejudice 
to  this  point,  that  a  commendam  capere  amounts  to  a  prefentation  ; 
but  this  certainly  is  not  fuch  a  commendam^  and  fo  the  de- 
fendant's counfel  feemed  to  admit* 

The  third  and  lad  point  is  upon  the'verdi£t»  and  that  we  all 
think  has  cured  the  not  actually  alleging  a  prefentation. 

a  Burr.  ii6i.         The  common  learning  is,  that  it  cures  a  title  defefUvely  fet 
5  Com.  Dig.       forth,  but  not  a  defeftive  title.     The  words  of  the  ftatute  16 

amendment  is  never  made,  but  the  benefit  of  the  a^  is  attained 
by  our  over-looking  the  exception. 

I  admit,  that  if  a  title  is  not  implicitly  found,  it  will  be  ill ; 
but  we  think  the  title  being  found,  which  is  a  feifin ;  it  neceffa- 
rily  follows,  that  a  prefentation  muft  have  been  proved.  3  Mcdn 
162.  The  crown  can  only  gain  a  feifin,  as  part  of  the  ancient 
r  1012  ]  patrimony  of  the  crown,  or  by  a  title  from  a  fubje£):.  If  the 
firft,  (which  is  rather  to  be  .prefumed)  then  it  muft  have  been 
prefented  to  before,  or  not.  If  nrefented  to  before,  it  is  an  ac- 
tual feifin :  the  crown  cannot  be  nfiirped  upon,  or  put  to  its  writ 
of  right.  6  Co.  49.  2  Infi.  357.  ^  Co,  Litt.  344.  L  Cro.  Ja€. 
123.  If  there  had  been  no  prefentation  before,  there  mud  have 
j;been  a  fpecial  cafe  to  have  been  counted  on.  If  the  crown  de- 
rives its  title  from  a  fubje£l,  it  muft  be  either  by  ufurpation, 
grants  or  office.  If  by  ufurpation,  that  muft  have  been 
by  a  prefentation.  •  If  by  grant,  a  prefentation  muft  have  been 
fhewn,  or  a  fpecial  cafe  to  excufe  it.  If  proof  had  been  given  of 
prefenting  the  laft  turn,  that  would  have  been  an  a£lual 
feifin.  If  not  the  laft  turn,  then  there  was  a  ufurpatioiD, 
and  the  crown  could  gain  no  feifin,  and  the  verdifl  can- 
not be  true.  For  at  common  law  a  ufurpation  was  ra- 
ther ftrongcr  than  a  difl'eifin  on  land  ;  for  the  ufurper  gained 
the  poflcfTion,  and  left  the  rightful  patron  a  mere  right :  and 
in  fuch  cafe  notliing  could  pafs  to  the  crown,  cither  by  grant 
or  office,  but  a  right  to  maintain  a  writ  of  right,  ami  not  a  quan 
impedit.  An  advowfon  appendant  may  be  gained  by  feifin  of  the 
manor ;  but  an  advowfon  in  grofs  cannot  be  acquired,  without 
that  which  is  an  adtual  feifin.  10  H,  7.  27.//.  7.  1  Leon.  154. 
I  Mod,  2^1. 

The  ufe  of  thcfe  cafes  is,  that  if  the  prefentment  admits  the 
feifin  in  grofs  5  it  is  to  a  common  intent  included  iii  the  vcrdi£b| 

and 
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and  ^is  will  only  be  a  title  defe£tively  fet  forth ;  in  which  cafe 
according  to  Ha/e^  i  Fertt.  122.  the  court  will  intend  any  thing 
to  make  it  good.  Here  needs  no  intendment!  for  it  was  of  ne- 
ceflity  to  have  been  proved,  i  Sid.  218.  is  avery  ftrong  cafe 
for  this  purpofe. 

If  the  true  ground  be,  that  it  is  only  to  (hew,  content  he  waft 
felfed ;  it  is  one  of  the  lead  defers  a  verdidl  can  cure,  becaufe 
the  exiftence  of  the  thing  is  admitted,  and  the  doubt  only  upon 
the  manner  of  it.  An  heir  muft  (hew  coment  heir }  but  if  he 
does  noty  and  the  other  does  not  demur,  the  finding  him  heir 
will  cure  it.     i  Lev.  190. 

^ 

We  are  all  therefore  of  opinion,  that  though  this  would  have 

been  ill  on  demurrer,  yet  it  is  now  cured  by  the  verdift ',  and 

therefore  the  judgment  muft  be  affirmed. 


^tS 
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8  Gcorgii  2  Regis.     In  B.  R. 

Philip  Lor  J  Hardwicke,  Chief  Juftice. 

Sir  Francis  Page,  Knt.  ^ 

Sir  Edmund  Probyn,  Knt.  \juflices^ 

WilUam  Lee,  Efq^  J 

John  Willes,  Efq\  Attorney  General. 
Dudley  Ryder,  Efq;  Solicitor  General. 


Pew  verf'  Crcfwcll  ct  al*   Churchwardens   of   St.  Maiy  Ro» 

therhithe. 

BdMdtofte       T> -E  ^  was  libelled  agalnft   in  the  fpiritual  court  for  a  nui- 
SSIbtein^"**  fance  and  incroachment  on  the  church-yard;  to  which  he 

fpiritwd  oourc  pleaded,  that  he  was  the  owner  of  four  tenements,  which  for* 
I L.  Rayiiu  lit.  inerly  (lood  on  the  ground  in  qi^eftion,  and  that  his  prefent 
building  was  upon  the  old  foundation,  and  did  not  proje&  fur- 
ther. And  this  not  being  a  matter  properly  triable  there,  a  pro- 
hibition was  granted  5  for  though  interrupting  the  ufc  of  t 
church* yard,  as  a  church-yard,  is  properly  cognizable  in  the  cc- 
clefiaftical  court ;  yet  the  bounds  of  it,  which  is  matter  of  free- 
hold, ought  not  to  be  determined  there  (i).  Vide  F.  N.  B.  ^l.  A. 
2  Roll.  Jbr.  137.  pL  4.  I  Roll.  Rep.  12.  Mo.  413.  I  Sirf. 
Butler  V.  Telman. 


(1)  Hniiai'dx,  Jiffcr/on,  I  U.  Jritcher  ▼.  Chejlam,  1  ^7//:  17. 
J?/x;i».  212.  In  Bipop  of  St.  Da-  6  Com.  Di^.  Prohibition.  (F.  2.) 
viiTi  V.  — — ,  ib.  443.     n<ii'  alfo     HI, 
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Dominus  Rex  verf»  Eafman* 

AN  order  was  made   at  the  feffions,  for  difcharging  an  ap-  Apprentice  can- 
prentice  \  the  matter  having  ufcd  him  unkindly,  and  re-  ^[|,o*iic  a^pw- 
fufingto  provide  for  and  entertain  him.     Et  per  curiam^  This  tfnce  or  fumoioni 
order  muft  be  quaflied,  not  for  want  of  an  original  jurifdidiion  "^j^^  mafter. 
in  the  feffions,  which  has  been  often  allowed  them ;  but  bccaufc  j  "c.     *^'  '^'' 
it  does  not  appear  the  matter  was  prcfent  or  fummoned,  which    ^  1014  ^ 
it  is  piain  the  acl  intended  he  (hould  be.     Befides,  there  is  an- 
other fault,  which  is,  that  the  reafon  given  in  the  order  is  not  a  ug^g  ^j^  „„. 
ground  for  their  proceedings ;  for  there  is  a  power  to  oblige  the  kindly  i&  noi 
matter  to  receive  and  entertain  him,  and  ufinghim  unkindly  is  too  ^*»^*«n^ 
loofe.     Vide  Trin,  12  Geo.  I.   Rex  V.  Davie ^  ante  704. 


JBetween  the  Parifhes  of  Whaddington  and  Tcdford  in  Lln- 

colnOiire. 


o 


N  a  fpecial  order  of  feffions,  it  was  ftated,  that  the  ^/jr//^r  Though  part  of 
contra£led  for  the  purchafe  of  a  houfe  in  H^addington  for  the  purchafc mo- 
39/.  and  p^id  9/.  out  of  his  own  money,  and  the  remaining  bwno*hc^r^y^^^ 
30  /.  was  by  his  order  paid  by  another  perfon,  to  whom  the  if  there  is  no 
premifles  were  mortgaged  for  it :  that  the  pauper  had  lived  upon  '^•^"«*»  ^  ^'^^"**=- 
it  four  years,  when  the  mortgage  was  foreclofed,  and  he  turned  ^Inca^lf qg^, 
out:  and  the  quettion  being,  whether  he  had  gained  a  fettlement  i.^.  7. 
hereby,  the  feffions  adjudge  that  this  was  a  fraudulent  purcliafc,^*"^-^^'^fj^ 
and  confequently  no  fettlement  gained  thereby.  -g^  ,^^0.  y^.  2. 

p.  237.  ao.  164. 
Sid  per  curiam^  The  order  muft  be  quafhed:  the  purchafe  mo-*'^* 
ncy  by  9  Geo.  i.  c.  7.  need  only  be  30/.  and  the  advancing  the 
money  by  another  makes  no  alteration.  And  the  fa£V  being 
fpeciaily  ftated,  we  can  judge  as  well  as  the  feffions,  whether  it 
be  fraudulent  or  not.  The  circumttance  of  his  continuing  four 
years  outts  all  prefumption  of  fraud  ( i  )• 


(0  ^/V/ the diftioAion  between  the  jufliccs,  mod  clearly  explained 

a  cafe  where  fraud  is  found  gene-  hv  Lord  HarJwicke  in   this  cafe. 

rally,    and  where  the    fafts   arc  Burr.  S.  C.  60.    Rex  v.  t^oodiand^ 

fpeciaily  ftated,  and  a  conclufion  1  Term  Rep,  261. 
of  fraud  is  drawn  from  them  by 

Vol.  ir.  C  c 


Between  the  Pariflics  of  St.  Maurice  and  St.  Mary  Calender  in 

WInchefter, 

Zxecotlng  office  T  TPON  a  fpecial  order  of  feflionl,  It  was  held,  that  ex- 
of  conftabie  fct-  y^  ecuting  the  office  of  conftable  in  the  city  at  large,  gave  a 
tl«  certificate-  ccrtificate-man  a  fcttlcment  in  that  parifti  where  he  inhabited ; 
BuiT.SettCa.17.  though  he  was  appointed  by  the  corporation  in  general,  and 
and  Seir.  Ca.  Ed,  afted  through  all  the  parifhes  in  the  city ;  for  he  executes  an  an- 
Ko!°3i7.   ''      ^^^  office  in  the  parifh,  which  arc  the  words  of  the  ftatute; 

a  Bou  by  Conft 

%%$.  pi.  296.    S.  C.  and  mach  fuller.   Ante  41 1.  544. 

[  10 1 5  J  Jenkins  verf.  Bates. 

Where  error       ^HT^  H  E  plaintiflF  in  error  married,  whereby  her  writ  abated  \ 

•cution*ftLrgo.  ^^  court  gave  leave  to  the  defendant  to  take  out  ezecution, 
without  giving  time  to  the  plaintiff*  to  bring  any  writ  of  error  co» 
ram  voUs  (i}» 


(1)  BuIUr  V.  Lujfitam  dc  Pinna^  anU  88o.  S.  P« 

Bourn  verf*  Mattaire. 

ltep!evin  fer  14    T  ^  replcwn.  It  was  held  to*  be  certain  enough,  being  for  14 
tf(immers  and       X  Ikimmers  and  ladles,  without  faying  how  many  of  each  (i}« 
iadlesy  certain 

cixwgh.    Caf.  temp.  Hard.  1 19.    S.  C.  much  fuller  Bull.  L*  N.  P.  53.     4  Bac  Abr.  3S5.     5  Coou 
pig.  Pleader,  (3  K.  lo.)  1754. 

(1)  Kempfter  v.  Nelfm^  Gili,  defedl,  becaufe  the  avowant htviB{ 
Rep.  im  B.  R.  cited  Cq/l  temp.  aVbwed  the  taking,  had  thertbjr 
hard,  121.  ^QC.  The  principle  taken  upon  himfelf  the-  know- 
on  which  it  was  held  good  was  ledge  of  what  the  goods  were* 
that  though  fuch  a  declaration  Caf.  temp.  Hard,  I2i.  BtdL  L. 
would  be  ill  on  demurrer,  yet  N.  P,  53. 
the  pleadings  had  fupplied  the 

Dominus  Rex  v^i/."  Francis  et  al*. 

AHklnginthe    ^TT^IIE  defendants  were  indlfled  at  the  aflifes  in  Sotiterfei- 
SlkiWrJm^he  ^"'^^  ^^^  ^^^^  ^^^^  felonioufly  made  an  aflault  on  Samuel 

perfon  and"fc.      Cox  ifi  thc  King's  highway,  and  pvit  him  in  fear,  and  9/.  in  money 

leny,  hue  In  fpe- 
cial vcrdid^s  rt  muft  be  exrreAty  found  that  the  party  robbed  was  prefent  at  the  taking  vp.    Call  temp* 
Hurd.  M3.    CMixyBS  47  s.    Doog,  4ii(« 

from 
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from  the  perfon  of  Cbx  did  take,  fleal,  and  carry  away.  Upon 
Not  guilty  pleaded  by  all  the  defendants^  the  jury  find  this  fpe- 
cial  verdict : 

That  Samuel  Cox  travelling  on  horfeback  on  the  King's  high- 
way to  Somerton  fair,  on  a  place  called  K'wg*s  down  Hill  in  the 
county  of  Somerfety  faw  all  the  prifoners  in  company  togetlf^, 
one  of  whom  was  then  lying  on  the  ground :  that  Cox  pafled  Tby 
them,  and  one  of  them  (but  which  the  jury  do  not  know)  called 
to  Coxy  and  defircd  him  to  change  half  a  croWn,  that  they  might 
give  fometliing  to  a  poor  Scotchman  then  lying  on  the  ground, 
who  was  one  of  the  prifoners.  Cox  came  back,  and  putting  his 
hand  in  his  pocket  to  pull  out  his  money  in  order  to  give  them 
change,  as  they  defired,  he  pulled  out  four  moidorcs  and  a  Pot" 
tugal  piece  value  3  /.  12/.  and  having  the  pieces  of  gold  in  iiis 
hand,  John  Francis^  one  of  the  prifoners,  gently  ftruck  Cox*^ 
hand,  in  which  he  held  the  gold,  by  means  whereof  the  gold 
fell  on  the  ground :  that  thereupon  Cox  got  off  from  his  horfc, 
and  faid  to  the  prifoners,  that  he  would  not  lofe  his  money  fo  j 
and  the  faid  Cox  then  and  there  offering  to  take  up  the  pieces  of 
gold,  which  were  then  upon  the  ground,  and  in  Oa;V  pre  fence  j 
the  prifoners  then  and  there  fwore,  that  if  he  touched  the  pieces 
of  gold^  they  would  knock  his  brains  out ;  whereby  he  was  then 
and  there  put  in  bodily  fear  of  his  life,  -and  then  and  tlicre  de- 
fined from  taking  up  the  pieces  of  gold.  That  the  prifoners 
then  and  there  immediately  took  up  the  gold,  and  got  on  their 
horfes,  and  rode  off  with  the  gold  ;  that  Cox  immediately  there- 
upon purfued  them,  and  rode  after  them  for  about  half  a  mile;  r  jq,^  i 
and  then  the  prifoners  ftrUck  him  and  his  horfe,  and  fwore  that 
if  he  purfued  them  any  farther,  they  would  kili  him  5  by  reafon 
of  which  menace  he  was  afraid  to  continue  his  puifuit  any  far- 
ther; but  whether  upon  the  whole  matter  the  prifoners  are 
guilty  of  the  felony  and  robbery  charged  on  them,  the  jury  doubt, 
and  pray  the  advice  of  the  court.     Et/i^  ^c. 

This  fpecial  verdift  and  the  prifoners  were  removed  into  the 
King's  Bench,  where  it  was  twice  argued  at  the  bar.  '  And 
upon  the  firft  argument  the  only  qucftion  was,  whether  a  taki^ig 
in  the  prefence  be  in  point  of  law  a  taking  from  the  perfon, 
and  it  was  unanimoufly  determined  that  it  was. 

But  then  a  doubt  arofe  (which  occafioned  the  fecond  argu- 
ment) whether  it  was  fulGcicntly  found  to  have  been  tcken  in 
the  prefence  of  C^Xy  it  not  being  laid  fo  in  exprefs  words :  and 
after  it  had  been  argued  in  B,  R,  upon  this  point,  it  was  or- 
dered to  be  argued  again  at  Serjeants* -Inn- Hall  before  all  the 
Judges  of  England,  where  I  attended  on  behalf  of  the  prifoners 
C  c  2  againit 
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ag^inft  Mr.  Hujfey  i  who  argued  for  the  King,  and  inCfted  that 
here  was  fufficicnt  found  to  conftitutc  the  crime  of  robbery,  it 
being  found  that  Cox  was  put  in  fear,  and  that  the  money  was 
in  his  poiTeflion,  till  one  of  the  prifoners  flruck  it  out  of  his 
hand ;  and  the  finding  that  the  prifoners  immediately  took  it  up, 
excbsdes  all  poflibility  of  tnefne  afis^  fuch  as  Cox*s  going  away 
befOTe  they  took  it  up ;  and  that  to  excufe  them  it  (hould  have 
been  exprefsly  found,  that  Cox  did  go  away  before  the  money  wa« 
taken  up. 

Strange  contra^  I  (hall  not  difpute  but  that  a  taking  in  the  pre* 
fence  is  a  taking  from  the  perfon,  and  confequently  a  robbery, 
where  it  is  accompanied  with  the  other  neceflary  circumftances. 
But  the  queilion  here  is,  whether  this  is  found  to  be  a  taking  in 
the  prefence  of  Cox.  It  is  unnecefTary  to  cite  cafes,  to  prove 
that  on  thefe  verdidis  nothing  is  to  be  intended :  Judges  have 
**  always  guarded  again  (I  that  with  great  cautioq.     It  has  gone  fo 

far,  that  where  it  (lands  indifferent  which  way  the  h€t  is  to  be 
taken,  the  turn  of  the  fcale  is  never  given  againft  the  prifonen 
And  therefore  in  Keafs  cafe,  5  Mod^  287.  Skin^  666,  where 
on  an  indi£lment  for  killing  his  gardener  the  jury  found  that  the 
matter  ftruck  the  gardener,  and  the  gardener  ftruck  the  matter, 
and  the  matter  gave  him  a  mortal  wound  j  the  Judges  would 
not  determine  that  the  mailer  ttruck  firtt,  fo  as  to  make  it  mur- 
der :  and  yet  from  the  manner  of  finding  any  one  would  be  led 
to  colled,  that  the  firtt  blow  was  given  by  the  matter.  It  muft 
be  agreed  that  here  is  no  finding  in  exprefs  words,  that  the  taking 
r  1017  ]  was  in  his  pretence.  But  it  is  contended  that  here  is  that  which 
is  tantamount.  Now  I  infitt,  tliat  how  great  room  foever  hcr< 
is  to  infer  the  prefence  of  Cox ;  yet  it  not  bring  found  as  a  fad, 
that  he  was  prcfcnt  at  the  taking  up  the  money,  and  that  being 
a  circumttance  material  to  contticute  it  a  robbery,  the  prifoners 
mutt  be  difcharged. 

In  the  afts  found  there  mu(l  ncceflarily  be  a  priority  and 
potteriority  in  tinr^e.  Cox  got  off  frorp  his  horfe,  offered  to  tako 
up  the  money,  was  threatened  and  put  in  fear,  and  then  and 
there  defirted  from  taking  up  the  gold.  The  manner  of  this  de- 
fitting  is  not  found,  and  therefore  may  naturally  be  inferred  to 
be  by  going  away. 

The  next  fa£l  found  is,  that  the  prifoners  then  and  there  im-r 
mediately  took  up  the  gold,  got  upon  their  horfes,  and  rode  off. 
Immediately  mull  mean,  that  the  next  tl  ing  done  after  Cox^s  dc- 
fifting,  was  the  prifoner's  taking  up  the  money,  but  this  dpcs 
not  determine  how  foon  that  was  after  the  dcfiiling.  Cpnfid^r 
\l  as  qppofcd  to  the  word  piediately^  aud  it  wiU  ihew  this  to  be  a 

right 
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right  con(lru£fion.     It  is  not  found  when  Cox  got  upon  his 
borfe,  Or  whether  he  had  his  horfe  in  his  hand,  or  it  was  (land* 
ing  at  a  dillance.     It  is  faid  he  immediately  purfued  them,  hf 
riding  after  them  j  this  fliews  that  immediately  docs  not  in  this 
rerdicl  mean  the  fame  as  eo  injlantc^  for  Cox  mud  have  had  time 
to  mount,  and  obferve  which  way  they  went,  before  he  could 
purfue.     The  Latin  word  immediate  is  not  only  rendered  imme^ 
diatelyy  but  alfo  forthwith^  and  by  and  hy^  and  in  writs  that  are 
returnable  immediate  it  means  as  foon  as  may  conveniently  be, 
and  without  delay.     If  it  ftood  upon  the  words  then  and  there 
only,  the  legal  operation  of  them  is  always  taken  to  denote  the 
fame  day  and  place,  for  a  venue  \  fo  that  to  make  this  good  the 
whole  reliance  muft  be  upon  the  word  immediately ^     It  is  noc 
found,  that  Cox  fo  much  as  knew  they  had  taken  up  tlie  money, 
for  the  words  that  he  loould  not  lofe  his  money  foy  refer  to  the 
ftriking  it  gently  out  of  his  hand,  whereby  it  fell  to  the  ground. 
When  he  remounted  and  purfued,  he  did  not  declare  it  was  be- 
caufe  he  would  not  lofe  his  money,  but  he  might  purfue  them 
on  account  of  the  afTault  in  (Iriking  his  hand.     All  the  authors 
who  hold  taking  in  the  prefencc  to  be  a  taking  from  the  perfon, 
fpeak  of  it  as  a  taking  openly.     And  before  his  face.     Stanf.  27. 
H.  P.  C.  Ti.     3  Infi.  69.     Haivk.  96.     Sti,   156.     Now  no 
body  can  fay,  but  that  on  this  finding  it  is  impolfible  the  money 
might  not  be  taken  up  in  the  prefence  of  Cox ;  and  if  there  is 
but  a  bare  poflibility  of  that,  his  prefence  is  not  to  be  inferred. 
In  the  cafe  of  Mr.  Httg^ins  it  was  attempted  to  infer  his  confent  Ante  S8s# 
to  the  durcfs  of  Arne  from  circumftanccs  found  in  the  verdi£b  j 
but  the  court  faid,  though  there  was  ever  fo  ftrong  an  evidence 
of  confent,  yet  confent  was  a  faft,  and  they  could  not  judge  on 
evidence  of  a  fa£t.     Whether  this  was  taken  up  in  Cox*s  pre-     r  jQig  1 
fence  is  a  fa£t,  and  I  admit  there  is  ftrong  prefumptions  of  it, 
and  that  a  man  muft  be  acquainted  with  the  laudable  exadnefs 
required  in  thefe  proceedings,  to  ilart  fuch  an  obje£lion  on  this 
Terdi£l.     But  to  one  acquainted  with  the  nature  of  them,  and 
the  averfion  Judges  have  always  fliewn  to  infer  fadls  from  evi- 
dence, I  apprehend  the  obje£tiou  muft  have  great  weight. 

Suppofing  it  therefore  uncertain,  whether  this  taking  was  in 
Htkt  prefence  of  Cox  or  not ;  I  apprehend  r.here  can  be  no  doubt, 
but  that  the  court  muft  give  judgment  for  the  prifoners.  That 
b,  they  muft  give  fuch  a  judgment  as  the  law  W9uld  warrant, 
if  it  had  been  found,  that  the  taking  was  not  in  Cox's  prefence : 
a  nd  that  is,  that  the  prifoners  are  Not  guilty  on  this  indictment. 

It  would  have  been  a  circumftance  very  material  in  the  cafe 
of  Plummer  (Kelyng  1 1 1.)  to  have  found  that  the  fuzee  was  dif* 
charged  againft  tlxe  King's  officers-,  but  tl»e  jury  were  filcnt  as 

C  c  3  to 
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to  that,  and  the  court  faid  they  could  not  take  the  h€t  to  be  fo 
on  bare  evidence  of  the  fail,  but  proceeded  to  girc  judgment, 
as  if  the  fuzee  had  not  been  difchargcd  againft  the  King's  officerSf 
without  fending  it  back  to  the  jury  to  find  it  pofitively  one  way 
or  the  other.  So  in  the  cafe  of  Mejfenger  et  aP  {Kelyng  79.) 
who  were  indifted  for  high  trcafon  in  aflembling  and  pulling 
down  bawdy-houfes,  the  verdi£b  was  filent  as  to  Green  and 
Bedell^  whether  they  were  aiding  and  aflifting ;  and  this,  fays 
Kelyngy  being  a  matter  of  fa£t,  which  ought  to  be  exprefsly 
found  by  the  jury,  and  not  left  to  the  court  upon  ,any  colour- 
able implication  from  their  being  prefcnt,  they  two  were  dif- 
chargcd, without  fending  it  back  to  the  jury  for  their  further 
opinion  as  to  the  fa£);.  In  Kelyttg66*  on  a  fpecial  verdid  it  was 
found,  that  Tkompfon  and  his  wife  were  fighting,  and 
Dawes  endeavouring  to  part  them  was  killed  by  Thomson  % 
and  it  not  being  found  that  Thompfon  knew  Dawes  only 
intended  to  part  them,  it  was  held  manflaughter,  without 
fending  it  back  to  the  jury  to  be  certified  of  his  knowledge. 
Keat^s  cafe  before  cited  was  fo  incertain,  that  the  court  could 
not  determine  who  ftruck  firft  j  and  yet  HoU  Chief  Juftice  was 
fo  avcrfe  to  a  venire  facias  de  novo,  that  he  took  exception  to  the 
indiflment,  and  it  was  quaflied.  And  after  this,  was  the  cafe 
of  Flummery  where  Holt  could  net  find  a  flaw  in  the  indi£lment, 
and  fo  the  vcrdift  flood.  The  cafe  of  Mr.  Huggins  is  not  a  di- 
reft  authority,  becaufe  the  Judges  Caid  there  was  no  incertainty: 
but  it  plainly  appeared,  what  their  judgment  would  have 
been,  if  they  had  thought  the  verdift  incertain.  In  that  cafe  ft 
was  found,  that  Huggins  was  once  prefcnt  at  the  room,  and  faw 
Arne  under  the  durefs  et  adtunc  et  ibidem  feipfum  avertit^  AngUct 
[  loip  J  turned  away y  and  that  Barnes^  eodem  tempore  quo  prad*  J»  Hug' 
gins  feipfum  fic  ut  prsfertnr  avertebat^  locked  the  door.  Now 
eodem  tempore  is  flronger  than  immcdiatey  and  yet  in  that  cafe  the 
court  would  not  confider  this  as  a  fhutting  up  Arne  with  the 
confent  of  Huggins^  there  being  a  pofDbility  that  the  door  might 
be  locked  by  Barnes^  and  he  not  know  it.  It  was  there  found, 
that  he  faw  him  fub  duritia  imprifonamenti  i/lius ;  and  yet  the 
court  would  not  infer  his  knowledge  of  the  circumflances  from 
thence.  In  the  prefent  cafe  it  is  confidcrable,  that  here  is  t 
poflibility,  the  prifoncrs  may  be  innocent  of  a  robbery.  The 
court  are  not  to  judge  on  probabilities,  but  pofitive  h€tu 
It  is  not  pofitively  found,  that  the  taking  up  was  in  Code's  prc- 
fence.     And  therefore  I  hope  the  prifoners  fhall  be  difcharged. 

After  this  argument  the  Judges  took  time  to  confider  it.  And 
this  term  the  Chief  Juflice  declared,  that  all  the  Judges,  except 
Carter^  Ccmyns  and  Thoj^pfony  who  only  doubted,  were  of  opi- 
nion, tliat  the  faft  of  G?.v's  prcfenci  at  the  taking  was  not  fuffi- 
^.•iently  found,  though  there  feems  to  havcbecn  evidence  eno\igh 

2  tm 
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to  warrant  fuch  a  finding.  That  the  whole  reded  on  the  word 
intmediately^  then  and  there  ferving  only  for  a  venue^  and  imnu" 
iHately  was  a  word  too  loofe  and  uncertain.  In  Stephen/s  Tbe^ 
/aurus  it  is  rendered  cito  and  celeriter ;  in  Cowper^  by  and  by ;  and 
in  other  di£iionaries^ii^  dilatione  and  prefently.  In  legal  proceed-  i  Lct.  75. 
ings  it  does  not  exclude  all  mefne  times  and  mefne  ads.  In  fjhuty.MUfwi^ 
Onebf%  verdid  it  is  ufed  five  times  to  different  purpofes.  In 
Maivgridge*s  twice.  On  the  (latute  27  EHz.  r.  13.  $  1 1,  the 
notice  for  hue  and  cry  mud  be  in  convenient  time ;  and  yet  on 
declaring  you  aver  that  it  was  immediate^  which  is  fupported  by 
proof  of  a  convenient  time.  The  cafes  cited  (hew,  how  nice 
the  Judges  have  always  been ;  and  therefore,  as  here  wants  one 
neceflary  ingredient  to  make  it  a.  robbery,  the  prifoncfrs  mu(t  be 
difcharged  from  this  indidlment. 

However  we  all  think  this  a  grand  larceny,  and  therefore  can-  Whenofiu^n^ 
not  difcharge  their  perfons.     But  as  we  cannot  give  judgment  j£^*^^*^.T^^ 
for  a  larceny,  there  mud  be  a  new  indidiment ;  for  we  a»c  con-  offcnc"^*t  ap- 
fined  to  the  doubt  of  the  jury,  whether  this  be  a  taking  from  pcan  the  defend- 

thepCrfonofC^X.  anua^gaUtyof 

r  a  \t\M  crimt,  the 

court  will  not 

They  mud  be  remanded  to  Somerfetjbire. .  We  difcharged  (Uncharge  then* 
Burridge  the  other  day,  becaufe  there  no  fpecies  of  £elony  was 
found« 
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8  Gcorgii  2  Regis.     In  B.   R. 

'  Philip  Lord  Hardwictc,  Chief  Jujlice. 

Sir  Francis  Page,  Knt.  -i 

Sir  Edmund  Probyn,  Knt.       I  Jufticcs. 

William  Lee,  Efq\  J 

♦  John  Willes,  Efq\  Attorney  GcncraL 
Dudley  Ryder,  Efq^  Solicitor  General. 

Maundy  verf.  Maundy. 

f^^^  a  fpccial  vcrdift  in  ejeftment  for  houfcs  in  Rfd-Liti* 

gi^fSl«nt$  oa  V-/  Square,  it  was  found,  that  Ventns  Maundy  being  fcifcd  of 

leafes  for  yean    the  fevcrfion  in  fee  of  the  houfes,  which  were  of  the  value  of 

tibe  reverfioo       260/.  per  atifium^  but  then  let  out  on  leafe  for  fixty  years  at  22/. 

fit»?7o.  288.     p^^  annum  called  a  ground  rent,  and  having  feveral  fons  and 

s.  C.  in  c.  B.      daughters,  made  his  will  in  April  1 696,  in  this  manner,  **  In 

C^.  temp.  Hard.  c«  yefpeft  to  my  wordly  eftate  wherewith  it  hath  plcafed  God  to 

ft  Baniara.  K.  B.  **  blcfs  mc,  I  difpofe  of  it  as  follows.     To  my  fon  Darnel  I 

»o»,  s.  c  «c  give  ^/,  p^  annum  of  my  ground  rent  :'*  and  in  like  manner 

he  parcels  out  the  whole  22 /..to  liis  children  (except  the  eldefi) 

**  his,  her,   and  their  heirs  and  afiigns  for  ever;    but  as  to 

**  Ventrisj  my  eldell  and  undutiful  fon,  I  give  him,  in  hopes 


(1)  So  a  bfqueft  of  ^^  lea/ebold    well  as  the  rcfcrvcd  rent.     Kaye 
ground  rents  in  SV  f  afles  the  i«-     v.  Laxon^   1  Bro,  Chan,  Ca.  76. 
verfionary   Itafeh^ld    inceicd    at 

'«  he 
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«  he  may  reform,  5/.  per  annum  due  on  blank  tickets  in  the 

«  million  lottery.     And  if  any  of  my  other  children  die,  tlieir 

*  Ugary  to  go  to  the  furvivor,  my  faid  undtitiful  fon  excepted, 

*  who  is  to  have  no  (hare  or  part  thereof,  nor  no  more  fhare 

*  or  portion  than  I  have  before  given  him/'  , 

The  building  leafes  being  expired,  the  heir  of  Ventris  the  [  102 1  3 
rldeft  fon  brought  an  ejeftmcnt,  infifting  that  the  rcverfion  was 
imdifpofed  of;  and  that  however  (Irong  the  intention  to  difin- 
herit  the  eldeft  fon  appeared,  yet  if  it  is  undifpofed  of,  he  muft 
have  it.  But  upon  argument  in  C.  B.  judgment  was  given 
againft  him  in  favour  of  the  devifees,  and  now  that  judgment 
was  affirmed  in  B.  R. 

1.  Becaufe  the  intention  to  pafs  all  his  edate  was  plain  from 
die  introdu£bory  part,  where  he  declares  his  will  was  in  refpe£^ 
of  all  his  worldly  eftate,  and  that  pait  where  he  fays  what  his 
eldeft  fon  (hall  have,  and  no  more  (i). 

2.  The  limitation  is  to  the  younger  children  and  their  heirs ; 
which  cannot  take  effedi,  if  their  intereft  is  only  during  the  con« 
tihuance  of  the  rent.  And  nothing  is  more  common,  than  for 
people  to  fpeak  of  their  ground  rents,  when  they  mean  the 
houfes  and  lands  out  of  which  they  iflue. 

3.  The  cafe  of  Kerry  v.  Dethick  in  Mo.  640,  is  cxprcfs  in 
point;  and  though  in  that  cafe  it  is  faid,  the  defendant  was 
advifed  to  bring  a  writ  of  error,  yet  that  does  not  impeach  its 
authority. 


(l)  Ibhetfon  v.  BecliMtth,  Caf, 
temp.  Talb,  157.  160.  8eott  v. 
JUberry^  Com.  Rep.  337.  Derm  v. 
Gafitin^  Cow  p.  657.  Right  V. 
Sidibotbam,  Doug.  730.  Go9d' 
right  V.  Sfocier,  5  Term  Rep.  13. 
Where  it  is  laid  down  that 
though   aa  introduflory  danfe. 


•'  [that  hit  vnU  is  in  refpeB  to  bis 
wordly  eftate)*^  would  have  fbme 
effed  in  th»  conftrudtion  of  fub- 
feqoent  devifes,  they  will  not  of 
them  fel  vet  carry  a  fee.  See  alfo 
3  Cm.  Big.  tit.  Divifi,  {H.  2 J) 
414.  8  Fin,  Ahr.  tit.  Devljt^ 
(T.  a.)  227. 
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Valentine  verf.  Fawcett« 

^^^d*'*^^'^  TH  ^  ^  defendant  was  an  ovcrfcer  of  the  poor,  and  was  fucd 
Sa-aifeifaicnf of  X  f^F  what  hc  did  in  execution  of  his  office ;  and  on  the 
daaiac^s.  trial  z  YCTdi£i  was  given  for  him,  and  the  ftatute  43  £Jsz.  c.  2. 

AnB.i38»S.C.  faying,  that  he  (hall  recover  treble  damages  by  reafon  of  his 
wrongful  vexation,  with  his  cofts,  to  be  aflefled  by  the  fame 
jury,  or  writ  to  inquire  of  the  damages,  as  the  fame  (hall  re* 
-  quire ;  he  now  moved  for  a  writ  of  inquiry :  which  was  oppofed, 
for  that  it  could  only  iflue  when  the  plaintiff  was  nonfuit,,  after 
which  the  fame  jury  could  not  go  on ;  whereas  the  plaintiff  ap- 
peared, and  a  verdidl  was  given. 

But  the  court  held  the  writ  of  inquiry  fhould  iflue.  Fide 
*xi  Cb.  Chemf^  cafe,  Carth.  362.  Zall.  205.  5  Mod.  xig. 
Teh.  176. 


(1)  Framam  v.  Lasfy  Arcba,  y,Ma^rcfSbren*i/hwy^p^.io^t, 
'•2  BlarL  7J63.  Deweli  v.  Mar*  5  Com.  Dig.  Fletukr^  (Z.  1.} 
fndh  ih.  911.    it  'vidiKjnafiw     558. 


loaa 
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Philip  Lord  Hardwicke,  Chief  Jufiice. 
Sir  Francis  Page,  Knt.  ^ 

&>  Edmund  Probyn,  Knt.  Vj^ftices. 

WiUiain  Lee,  E/qi     ,  J 

John  Willes,  Efq\  Attorney  General. 
Dudley  Ryder,  Efq;  Solicitor  General. , 


Marfham  verf.  Gibbs. 

^O  Not  guilty  in  affumffit  the  plaintiff  demurred.     Etptr  KotgBilty !« 
curiam^  Though  it  would  be  good  after  a  vcrdift  (i),  yet  5^*^» '"  •• 
it  IS  ill  on  demurrer,  and  the  plamuflr  had  judgment.     I  Lev.  caf.  temp.  Hied. 
142.  (2).  .  i73«**C. 


(i)  VitU  Robinfin  V.  Gretn^tmte  Raym.  90.     Ctf.  EL  470.  //.  29. 

574.  Sid.  236.  ^.  3.     2  BaiTies  z^z, 

(2)  JV^'j  /^/.  56.     Brownl.  8.  253.  note  2d.  edition.     Fide  alfo 

-/47.   77.     Ctm.  Rfp.   10.      Cd/w^.  Palm»^gy     Bend.  1^4^, 
379*  380.      Ca;/^.    371.      Ld. 


Between  the  ParKhes  of  Seaford  and  Caflle  Church. 

ON  a  fpccial  order  of  feflions,  it  was  ftatcd,  that  the  pauper  Going  awif    . 
was  hired  for  a  year,  which  he  fervcd  till  the  laft  twelve  forc'i^t'ndtr 
days,  when  he  went  away  without  the  matter's  leave,  and  (laid  the  year  prevents 
till  after  the  year  was  up,  when  be  returned  for  his  cloaths,  and  *  f«tiement. 

^  ^  -  ^^^  B«rr.  Sert.  Qu 
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was  paid  the  whole  year's  wages.  And  on  conGderation^  that 
if  they  once  allowed  this  abfcncc  for  twelve  days  at  the  end  of 
the  year  (which  differed  from  an  abfcnce  in  the  middle  of  the 
year,  which  was  purged  by  taking  him  again)  they  fhould  not 
know  where  to  flop ;  it  was  determined  that  he  gained  no  fettle- 
ment  (i). 


(l)  Pawfit  V.  Sirmhiim,  2  Bett  JJlip^  ante  423.     Rex-if.   Prefion, 

iy  Cmfi  494.  pU  434.     %hcm  v.  2   Bott  497.  pL    438.      Rix   t. 

Godedming^  ib,   497.  pU  437.      2  Goahefione^     Burr,     ^.    C.    25 1. 

SeJ/l  Ca.    116. //•    III.     ^4?  V.  pofi.  itzz.    Rexv.  NctiffrHejfotd^ 

North  Rafiiam^  ib,  527.  pL  460,  ib.  479.     Rex  v.  Chrifichurch^  ib, 

S.  P.  and  fee  Rex  v.  Caver/waii,  494.     Rex  v.   Froome  Sekoood^  ib. 

Burr,  S,  C.  461.     Rex  v.  Grant-  565.    Rex  y.Maddlmgton,  /^.  675. 

ham^  3  Term  Rep,  754.     Rexw,  Rex     v.  P9tter  Heigbam^  /^.  690. 

Ciaybydon,  4  Term  Rep.  100.  Buc  ^tf;r  v.  Richmond^  ib,  740.    /J^x  v. 

there  may  be  an  abfcnce  for  the  lail  St.  Bartbnlome*w  Cornbiil^  Cald,  48. 

days  of  the  year,  which  will  be  Rex  v,  St.  Philip  in  Birm-ngbamf 

AG   diirolution   of   the  contract,  2    Term  Rep.  624.      Rex  ▼.  St. 

and    therefore    the  fervant    will  Andtezv*s  Holbom,  ib,  627.      Ra 

gain  a  fettlcment,     Fi^c  Rex  v.  v.  Snlgrave^  2  Term  Rep,  376, 


r  1023  1  Dominus  Rex  verf,  Epifcopum  Litchfield  and  Coventry, 

The  U Asp  may  A  Mandamus  ifTued  to  the  bifhop,  to  grant  a  licence  to  RtS* 
uke  time  to  in-  j[\  quorth  a  clergyman,  who  was  nominated  uiher  of  a  nee 
SuafterVf  one  g^^n^mar  fchool  within  his  diocefe  \  to  which  he  returned,  that 
de&ed  fchool-  a  ca'i*eat  had  been  entered  by  fome  of  the  principal  inhabitants 
iDafter  before  he  of  the  place,  with  articles  annexed,  accufing  him  of  drinking, 
ftBara.B.Rl  incontinency,  and  negleft  of  preaching  and  reading  prayers; 
365,  428.  and  that  the  caveat  being  warned,   he  was  proceeding  to  inquire 

Anni  cni  on  ^"^^  ^^^  truth  of  thefe  things,  when  the  mandamus  came,  and 
sMcton  to  fupcr*  therefore  he  had  fufpcnded  tlie  liccnfing  him. 

lede  mandamus. 

Before  the  dele-       And  Without  entering  much  into  the  arguments,  whether  the 

i»^*«'  bifliop  had  the  power  of  licenfing  •,  the  court  held,  that  the  re- 

▼idTil^ttrn"     turn  fhould  be  allowed  as  a  temporary  excufc*     For  though  the 

led.  Uw  313.    act  of  uniformity  obliges  them  only  to  aflent  to  and  fubfcribe  the 

declaration,  yet  it  adds  according  to  the  laivs  and  Jlatutes  of  this 

realmy  which  prcfuppofes  fome  neceflary  qualifications,  which  it 

is  reafonable  (hould  be  examined  into. 
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Goodtltle  verf.  Thruftout. 

IN  ejeftment  on  dcmife  of  Lord  Gower^  it  was  held  no  caufe  qrhoufh  tht 
of  ♦  challenge,  that  a  knight  was  not  returned  on  the  jury,  lefforiiaPeer 
according  to  the  cafe  of  Holbourn  v,  Kingfon  iu  the  Houlip  of  jJlJighrreto^ 

Lords  (  I  )•  on  tho  jttrj. 

MSS. 
!■■■■■'  ■  ■  Cited  And.  133. 

3  Bac.  Abr. 
(OTkereafon  for  this  deter-     rained  an    averment,    tliat    the  x$2. 
miDation  was,  that  Lord  Go-^er    ejcftment    was    brought'   to   try  V*'^*  '^!** 
was  not  a  parry  to  the  record.     Lord  Gtncer's  title,  and  purfucd  Jjj^jn"way  by 
M^S.     Note  the  challenge  con-    at  his  colts.    IVISS.  a4Geo.2.c?iS« 

note  C0  2d«cdi» 

Pominus  Rei  vrrf.  Inhabitantes  Bovindon  in  Hertfordfhiro. 

IT  Mi'^s  held,  that  payment  to  the  poor  docs  not  give  a  fettle-  Pe^mg  girct  n* 
ment,  unlcfs  the  party  was  rated:  for  the  rating  is  the  a<h  ff .cicn twnf not 
of  the  parifti,  and  not  the  other.     And  the  fettlemcnt  arifcs  g'urr'scti.Ci. 
from  the  parifh's  giving  that  evidence  of  their  being  fatisfied  of  7^.  s.  c.  by  dw 
bis  ability  ( 1 ).  ^«  •'  ^  *- 

(1)  Rix  V.   Lancafier^   19  Vin.  v.  St..Cuthhert,   ih.  817.     Rex  v. 

384.     S^longteitgham  v.  I^f^orple/iiott^  St.  Jchn*s  Swtbnvark^  Cahl,   62. 

/a/.  128.   Rex  y.  Bram/haw^  Burr.  S.  P.     See  all  the  cales  colleded 

S.  C.  98.     Rex  V.  Lo-wtr  IValton,  upon  this  fubjedt,   2  Bott  bj  Qinfir    . 

ih.  100.    Rfx  V.  S/anlaie,  Of,  627.  from  226  to  zio* 
JU^  V.  Carjbahon,   ib,  809.     Rex 


Franklyn  verf.  Reeve^ 

ER  R  O  R  of  a  judgment  e  C.  B,  in  trefpafs,  where  after  rcr  The  recital  of 
citaj  of  the  writ,  the  plaintiff  counted  for  taking  and  car-  the  writ  may  aii 
lying  away  feveral  loads  of  dung  and  foil,  without  faying  t^us  ^"jf*^  ***  ^ 
qtiireniii.     And  after  verdi£l,  that  was  obje£led,  and  held  that  Caf.  temp.  Kard^ 
this  was  fuch  a  defeat  of  title  in  the  count,  as  could  not  be  "'• 
aided  by  the  verdiS  (1);  which  aids  not  a  defeflivc  title,  but  ^^  '°'** 
only  a  title  defeftively  fet  forth. 


(1)  Fi^e  Tel'V,  36.      I   Brownl     3  Buljl.  303.      I  Ld.  Rajm.  23 J^. 
192.     Cr9.  Jac.  46.     r.    Raym.     2  Ld,  Raym,  89O.  acc. 


395.      3  Keb,  524.     2  Leij.  15C). 


But 
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But  though  the  count  was  held  ill,  yet  the  court  thought  it 
might  be  made  good  by  the  recital  of  the  writ,  which  had  Sicwn 
them  to  be  the  dung  and  foil  of  the  plainti^,  and  was  to  be 
taken  as  part  of  the  declaration,  according  to  the  cafes  in  Cro. 
Jac.  536.  I  &id.  150.  187.  I  Keh.  699.  727.  Lutw.  1509, 
1  Mod.  219.  And  though  it  was  agreed  there  was  no  original, 
(which  otherwife  they  would  have  fent  for  up  by  certiorari) 
yet  as  the  want  of  that  was  aided  by  the  verdid,  the  judg- « 
xneht  (liould  be  affirmed  (2).  [i  Com.  Dig*  Amindment^ 
(D.  6.)  452.J 


(2)  According  to  the  report 
Caf,  temp.  Hard,  the  ?ourt  doubted 
how  far  the  count  could  be  helped 
by  the  recital  of  the  writ  therein, 
Tintil  they  had  the  original  iifelf 
brought  before  them  by  certiorari^ 
and  they  awarded  one  to  remove 
it*    But  as  the  prefenc  report  is 


two  terms  poflerior  to  that  ODe» 
this  ftems  to  have  been  the  final 
opinion  of  the  court  after  there 
had  been  a  return  of  no  original. 
Fide  GdAlrigbt  v.  Hudgfim^  And>\ 
282.  5  Com.  Dig,  FUaJtr^  (C. 
12.)  326.  (C.  860  378- 


Dod  verf.  Saxby. 

Where  thrrc  a  c    A  ^^  ^  ^  ^^^  landlord  had  had  a  year's  rent  paid  out  of  the 
two  executions    xjL  cxccutiou  moucy  according  to  8  Ann.  c.  17.  there  came 
the  landlord  pan-  in  another  execution*,  and  the  (hcrifF  refufing  to  levy  him  an- 
Katmcadu^*  Other 'year's  rent,  he  moved  the  court  for  a  rule;  but  was  de- 
nied, for  the  intent  of  the  ad  was  only  to  continue  a  lien  as  to 
one  year,  and  to  punifli  him  for  his  laches^  if  he  let  more  run  in 
arrear.     If  tt^e  landlord  had  any  thing  to  fupport  his  demand^ 
he  might  bring  his  aftion  agalnit  the  fheriff  (i). 


(1)  On  a  rule  to  (hew  caufe 
the  cafe  appeared  to  be,  that  two 
executions  were  in  the  (hcriff's 
office,  under  which  he  levied  and 
paid  Dod  the  landlord  a  year's 
fcnty  and  alfo  the  whole  of  the 
money  on  the  firft  execution,  and 
part  on  the  fecond,  af[er  which 
Dfid  obtained  the  rule  for  another 
year's  rent«  and  thereupon  the 
court  difcharged  the  rule,  for  per 
CMT^  when  the  firH  executiun  was 


levied.  Plaintiff  accepted  a  year's 
rent,  and  now  the  fheriff' has  pid 
away  the  money  levied,  he  would 
have  another,  which  is  unreaibn* 
able ;  if  he  was  entitled  to  it,  he 
ihould  have  infilled  upon  it  then; 
as  it  is,  the  queftion  is  too  diffi- 
cult to  be  determined  on  motion, 
if  the  fheriff  has  done  the  landlord 
wrong,  he  may  bring  his  adion. 
MSS. 
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Tipping  verf.  Smith. 

I  award  was  made  (reciting  that  the  defendant  had  beat  j^^^  \^^i^  ni 
the  plaintiff)  whereby  it  was  awarded,  that  the  defendant  for  incert^my, 
I  cive  fccurity  to  pay   the   plaintiff  an  annual  fum  for  ^"^  *>«*»« 

^.1  11     '  e  J-  yr  \    x  j.  final  or  mutuil. 

ind  that  all  manner  of  proceedmgs  (if  any)  dependmg  at  i  Burr.  274. 

iOuld  i)e  no  farther  profecuted.     And  upon  demurrer  this 

eld  ill,  being   incertain,  not  final  or  mutual.     It  was  in- 

1,  becaufe  it  did  not  determine  what  fort  of  fecurity  (hould 

sn :  it  was  not  final,  it  (laying  only  proceedings  then  de- 

ig  (if  any);  fo  tint  if  the  plaintiff  had  brought  no  fuit,  he 

liberty  fo  to  do,  or  even  to  difcontinue  what  was  brooght^ 
ing  new  ones.     And  it  was  not  mutual,  there  being  no  re« 

or  any  thing  awarded  to  be  done  by  the  plaintiff.     Soothe 
lant  had  judgment. 


Knott  verf.  Long.  f  T025  3 

^  award  that  the  defendant  ihould   pay  what  cofts  two  AwaHtopty 
pcrfons  named  in  the  award  (who  were  not  officers  of  any  ^^  ^^  ^  '«•* 
(hould  appoint  for  cofts  (i);  provided  they  are  fuch  as  a  officer  ST^t 
'  in  Chancery  would  allow ;  was  held  iH,  for  they  can  only  purpofe,  U  ill. 
te  their  authority   in   that  inftance  to  (me  who,  the  court  ^*^^*"S 
ke  notice,  underftands  it  better  than  themfelves  (a).     The  But  feeBuM^ 
lant  had  judgment  on  demurrer.  43* 


The  award  was  that  the  account  of  the  delegation  of  the 

iant  ihould  pay  fuch  coih  auchority,  the  other  becaufe  the 

attornies  G.  and  U'\  (hould  cofts  were  not  liquidated  before 

aving  regard  to  fuch  coils  the  time  for  making  the  award 

latler  in   Chancery   would  expired,  MSS.  and  fee  the  report 

between  complainant  and  Caf.  Temp.  Hardw.  to  the  fame 

lant  ;^ the  acrornies  did  not  effed.           ' 

I  coAs   until  sAicr  the  time  (a)   Fiiii    Wintir   v.    Carlick, 

i  for  making  the  award  was  Sc:lk.   7v      ^   ^^^-    X95*  S.   C. 

d  aad  the  action  brought  StepbfvfoH  v.  Bnivffinj^,    Barnes ^ 

;  coils.     The  court  held  the  50.  DudUyv,  Nrttiifold^  antey^j^ 

S  precluded  from  recover-  Pbilifs  v.  Knightley^  ante  90 3, 
poo  two  grounds*  one  on 
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Philip  Lord  Hardwickc,    Chief  Jujlicc^ 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.        \^Hfticcs. 

William  Lee,  Efq\  J 

John  Willes,  Efq\  Attorney  General. 
Dudley  Ryder,  JE^;  Solicitor  General 


.  Hopkins  verf.  Ncal  and  Newman. 

Tracban  atr^  no  T^  ^"^  ^  plaintifF  fucd  as  an  infant  by  her  father  the  prochem 
vritnefj.                X     amy^  for  an  aflault  and  battery :  and  the  fi^ther  was  refufed 
cirVrm^^'*     to  be  a  witnefs  by  Lord  Hardwicke  at  Nifiprius  in  Middle/ex^  he 
Hai4w.  202.       being  liable  to  the  cods. 
«.  c. 

(1).  See  alfo  James  v.  Hatfield^     ace.  per  Chapph  ].  B.  IL  M,  173^ 
/f«/tf  548.     Arillwatdv,   Stcriitg,     \z  rin.  Abr»  %, pL  zl. 

Dominus  Rex  verf.  Pewtrefs  et  al'. 

Cannot  ftrikc  A  ^  affhult  was  laid  tM'enty-one  difFerent  ways.  And  on  me- 
cwuntsout  of  an  jfV  lion  to  ftrikc  them  out  of  the  indiftment,  the  court  faid  it 
Aan.  1*3!  s.  C.  ^^^^  not  be  done,  being  the  finding  of  the  gr^nd  jury  ;  but  they 

thought 
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thought  the  clerks  in  the  crown-office  ought  only  to  draw  the  in- 
didlments,  and  then  the  court  could  punifli  them  for  the  vexa- 
tion. 

Cox  verf.  Robinfon,  r  1027  ] 

IN  affumpftt  the  defendant  pleaded  a  tender  of  four  guineas,  Money  brought 
and  brought  the  money  into  court :  the  plaintiflFreplied  a  fub-  !°  ^"  pleading  a 

i-  11  1        rri         »••  .J..,*^  r         •   tender  cannot  be 

lequent  demand   and  refulal,  which  on  ilTue  joined  was  found  uken  out  b>  the 
for  the  defendant  5  who  thereupon  moved  the  court  to  have  his  <Jf^-»dant  tho* 
four  guineas  again ;  which   was   rcfufcd,  for  it   is  admitted  fo  Temp/Hl*iSw?' 
much  is  due  to  the  plaintiff:  and  it  is    the  fame  as  if  the  money  206.  S.  C. 
had  been  brought  in  on  tlie  common* rule  to  Itrike  it  out  of  the 
declaration  (ij» 


(l)  Lane  v.  JVilkinfin,  Proa.   Reg.  250,     Caf.  PiaQ.  in  C.  P.  36. 
S.C,  Crockay  v.  Marti m,  Barnes  281, 


Wallis  verf.  Smith,  ' 

nER  asriam^  Where  common  bail  is  filed  by  the  plaintiff'*  "Geo.  2.  €.19. 
-^   attorney  according  to  aft  of  Parliament^  that  is  not  fuch  a  cS".  Tcm'?. 
general  bringing  the  defendant  into  court  as  to  warrant  delivering  Ha.dw.  207. 
a  declaration  by  the  by.     And  to  prevent  miltakes,  it  would  be  s.c.  more  I'uU. 
proper  to  add  to  the  bail-piece,  that  it  was  filed  by  the  plaintiff  Reg.  i. 
purfuant  to  the  aft  of  Parliament. 


I 


Bulflrode  verf.  Gilbum. 

N  ajfumpftt  for  money  had  and  received  to  the  plaintiff's  ufe.  The  principal 

It  appeared,  that  the  plaintiff  was  prothonotary  of  the  palace  ""**  ^?^.  '*?*  **** 

court,  and  the  defendant  his  deputy  j  and  that  by  articles  it  was  to^r^^lTncw^ac- 

agreed  what   the    defendant  was  to  have,  and  he   covenanted  «*d  aft»;r  the 

to  account  for  the  reft.     Thefe  articles  were  before  the  ftatutc  p'J****^!^?'  . 

12  Geo.  I.e.  29.  which  requires  affidavits  to  be   made  in  order  remedy  upon**a' 

to  hold  to  bail,  and  impowers  the  ofiicer  who  ifTues  the  procefs,  covenant  to  ac- 

or  his  deputy,  to  adminifter   the  oath,  and  to  take  one  (hilling  bring^^^L^^ 

for  fo  doing.     The  defendant  from  the  making  the  aft  took  the  for  money  had* 

(hillings,  and  paffed  feveral  accounts  with  the  plaintiff,  who  had  *n<*«c€»vcd(i). 

Bull,  L.  N.  P. 

, »j'- 

{\)Fld€   TouJJaint  v.  Martinant,  2    Term   Rep.  100.      I  Com.  Dig. 
Action  upon  ajfumpfit.  (F.  i.)  207. 
Vol.  II.  D  d  never 
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never  infiftcd  to  have  thofc  fees  brought  to  account.  But  having 
now  difcovcred  that  it  was  very  advantageous,  brouglit  this  ac- 
tion. And  it  was  held  by  I-ord  IlardwicLey  that  though  the  de- 
fendant did  thcbufincfs,  yet  he  ought  to  account  with  the  plain- 
titl*  for  the  fee.  For  a  deputy  is  intitlcd  to  no  more  than  he  fti- 
pulates  for ;  and  if  he  undertakes  to  execute  the  office,  any 
fubfequcnt  addition  to  the  duty  of  the  office  will  not  vary  the 
contraft,  though  it  may  be  a  rcafon  to  come  to  a  new  one.  But 
he  thought  the  prefent  aftion  not  maintainable,  the  plaintiff* 
having  a  covenant  under  hand  and  fcal,  which  gave  hitii  a  re- 
medy of  an  higher  nature^  and  upon  that  point  had  the  plaintiff* 
called. 

(  1028  ]  Then  the  plaintifF  brought  an  aftion  of  covenant  in  C.  B. 
which  was  tried  before  Chief  Juftice  Reeve  :  and  he  being  of  the 
fame  opinion  with  the  Chief  Juftice  of  the  King's  Bench,  the 
jury  by  his  dircdlion  found  for  the  plaintiff".  And  upon  allow- 
ing the  defendant  what  they  thought  rcafonable  for  his  trouble^ 
which  was  4Co/.  they  found  3000  /.  for  the  plaintiff". 


Dominus  Rex  verf.  Juftices  of  Peace  of  Middlefcx. 

Vagrant  money  A  N  order  was  made  at  the  quarter-fcffions  for  raifing  800  /. 
""^^^itxX^X^t^  /V  to  defray  the expences  of  paffing  vagrants.  And  the  fta- 
a  prcvioua pre-  tutc  i^  Ann.  c.  23.  §  1 3.  dircfting  the  fame  to  be  raifcd  as  mo- 
reutmenttfthe  ney  for  county  gaols  or  bridges  is  to  be  raifed  ;  exception  was 
ncceiiiryf  "  ^^  taken,  that  there  was  no  prefentment  of  the  grand  jury  to  war- 
aSeir.  Ca.  p.  rant  this  order,  and  that  is  required  with  regard  to  gaols  by  il 
361^.  n«.  195.  esT  12  ^.  3.  f.  19.  and  as  to  bridges  by  i  Ann.  c.  18.  Sed per 
Vide  17  Gee.  1.  ^^'riam^  The  reafon  why  a  prefentment  was  required  in  thofc 
c.5.f.  33.  cafes  is,  becaufe  it  is  a  matter  arifing  upon  view  ;  but   what  is 

neceflary  for  this  purpofc  cannot  be  viewed  by  a  grand  jury,  and 

tliereforc  thij  exception  was  over- ruled. 

Order  for  raifnf  But  there  was  another  exception  for  which  the  order  was 
vigranc  money     quaflicd,  VIZ.  b^caufc  it  was  to  raife  fo  large  a  fum,  and  not  faid 

Ihould  fpecjfy         J  1  •  r      i        •  1  1  1 

the  time  for  f«^r  wh.it  tir.ic  :  lo  that  It  may  happen,  that  a  man  newly  come 
which  it  is  to  be  out  of  another  county  where  he  has  contributed,  may  pay  in 
ijifcd,  and  thry    j  j    ^;ounty  fof  a  time  when  he  was   no  inhabitant  nor  had  any 

ciii^ht  t»>  be  miJC  /  T     r  J  11  1  1     ir  , 

^uiriciiy  or       property  there  :  thele  orders  ought  to  be  quarterly  or  half-yearly 

halt  yearly.         at  Icall,  Within  the  reafon  of  poor's  rates,  which  arc  required  to 

Aoic  700.  i^g  monthly,  lell  a  man  fliould  pay  for  a  time  when  he  is  not  a 

parilhioncr.     For  this  fault  tlie  order  was  quaftied. 
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The  Bank  of  England  verf,  Moricc. 

TH  E  plaintifFs  declare  agalnft  the  defendant  as  executrix  of  Where  a  bond  it 
Humphrey  Morue  .her   late  hua^and,  in  cafe,  for    money  Ji'/'^i.^^^ '"^»|;« 

i_j         1  '111*  1  rrtt'TT  iit£-umcor  the 

nad  and  received  by  him  to.  the  ule  of  me  plamtilis.  tciticor,  ihe  pe- 

^  nalty  is  the  Icgil 

debt>  and  on  the  iifue  wh.^.t  is  d^i?  mud  cover  fo  much  afret«9  baton  a  bond  where  the  day  of  payment 
usoccomey  the  aHecs  only  can  be  covered  for  the  fum  in  the  condition.  Where  an  executrix  pJeaas 
the  penalties  of  three  bonds,  and  the  jar>'  by  fpccial  veniidt  find  a/Tets  in  one  entire  fumy  if  the  court  are 
•f  opinion  thai  the  penalties  nf  two  of  the  bonds  are  to  be  Mnfidtrrd  as  the  debt  due,  but  that  the  third 
ihall  cover  no  more  than  the  fum really  due  upon  it,  they  may  deduct  fuch  penalties  and  fum  due  out  of 
the  afTcu  found,  and  ^iv.-.  judp^Tient  for  the  plaintiffs  to  recover  the  reft.  2  Barn.  B.  R.  iSj.  374. 
Ann.  219.    4  Bro.  Par.  Cof.  287.  S.  C. 

The  defendant  pleaded  a  judgment,  and  feveral  bonds,  and 
articles  entered  into  by  Mr.  Morice^  particularly  a  bond  to  Sir 
WllUam  Morice'm   the  penalty  of  53,000/.   conditioned  for  the  '  -^ 

payment  of  26,500  /•  by  inflalments,  all  of  which  were  pad  and    f-  -    • 

paid  at  Mr.  Morice\  death,  except  one  of  5000  /.  and  another  of  '■  ^  -■ 

1500/.  the  days  of  payment  whereof  were  not  come  at  the 
time  of  the  plea  :  ihe  alfo  pleaded  a  bond  to  Thomas  WUfon  in 
500/.  for  the  payment  of  2,500/.  at  a  day  before  the  death 
of  Mr.  Morke  :  and  a  like  bond  to  Duncan  Cnwpbel  in  3000/. 
conditioned  for  the  payment  of  1500/.  at  a  day  likewife  paft  : 
and  then  concludes,  that  ihe  had  not  more  than  1000/.  aflets 
to  anfwer  the  faid  feveral  fums  by  the  faid  feveral  bonds,  arti- 
cles, and  judgment,  due  uid  payable.  To  which  the  plaintiffs 
replied,  that  on  the  day  of  exhibiting  their  bill  (he  had  affets  of 
her  late  hufband  beyond  what  would  pay  and  fatisfy  the  faid  fe- 
veral fums  by  the  faid  bonds,  articles  and  judgment  due  and 
payable,  whereby  (he  could  make  fatisfa£tion  to  the  plaintiffs. 

And  iffue  being  joined  hereupon  the  jury  find  a  fpecial  vcrdift. 
That  Humphry  Merice  at  his  deceafe  was  indebted  to  the  plain- 
tiffs in  28,993 /.  8/.  id.  tliat  the  affets  come  to  the  hands  of 
the  defendant  on  the  day  of  exhibiting  the  plaintiff's  bill  were 
41,152/.  2/.  5  f/-  that  the  money  payable  by  the  conditions  of 
the  faid  three  bonds,  together  with  the  penalties  on  all  the  other 
articles,  and  the  j«idj;^ment  pleaded  by  her,  amounted  to  2 1,182  /. 
10/.  which  being  deducted  from  the  faid  41,152/.  is.  5//. 
there  remained  the  fum  of  1 8,969  /.  12/.  5  ^/.  I'hat  (lie  had 
not  affets  to  difcharge  the  penalties  of  thofe  three  bonds,  nor 
were  they  difcharged  :  and  that  if  the  penalties  on  thofe  three 
bonds  were  not  charges  on  the  affets,  then  they  find  for  the 
plaintiffs,  that  fhe  had  affets  to  fatisfy  them  to  the  amount  of 
18,966  /.  12  /.  5  cL  But  if  the  penalties  were  ciiarges  upon  the 
affets,  then  they  find  for  the  defendant. 

D  d  2  This 
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This  caufe  was  argued  feveral  times.  And  this  term  the  court 
delivered  their  opinions :  which  refolution,  together  with  my  ar- 
gument for  the  plaintiffs,  will  be  fufficient  to  give  a  view  of  what 
was  infifted  upon  by  both  fides* 

Strange  pro  quet^  argued,  That  on  this  plea  and  replication 
die  defendant  can  cover  noomore  affets  on  account  of  the  three 
bonds,  than  the  fums  mentioned  in  her  plea  to  be  due  by  the 
conditions ;  and  that  in  order  to  intitle  the  plaintiffs  to  recover,  it 
was  not  necefiary  to  prove  aflets  to  the  amount  of  the  penal  fums. 

To  (hew  this  I  ihall  confider,  i.  In  what  manner  (he  might 
have  pleaded  thefe  bonds  j  and,  2.  In  what  manner  (he  has 
pleaded  them. 

L  '030  J        ^g  jQ  ^g  g,.fl.^  tiitxc  are  two  ways  of  pleading  :  i.  As  (ingle 
bonds  :  2.   By  fetting  out  the  conditions,  and  Chewing  what  is 
I  due.     The  firft  method  of  pleading  is  what  chiefly  occurs  upon 

the  entries  and  reports :  and  I  admit  that  if  they  had  been  fo 
pleaded  here,  and  (he  had  made  the  fame  conclufion,  that  (he  had 
not  aflets  ultra  what  was  due  and  payable  upon  the  bonds, 
whereon  ifTue  had  been  joined  j  it  muft  have  been  neccffary  to 
over-reach  the  penalties,  for  the  court  could  not  have  taken  no- 
tice of  them  as  penalties,  but  as  fubfifting^  debts.  The  confe- 
quence  of  this  fort  of  pleading  is  to  drive  the  creditor  into  equity, 
in  order  to  difcover  what  is  the  honeft  debt,  and  prevent  the 
executor  from  covering  afTets  for  more.  This  proved  a  great 
grievance,  and  therefore  the  courts  of  law  endeavoured  to  redrefs 
it  5  either  by  encouraging  and  recommending  the  fecond  way  of 
pleading,  which  is  to  fhew  the  condition  ;  or  by  fufFering  the 
plaintiff  to  fet  out  the  condition,  and  reply  that  the  obligee  would 
take  lefs  than  the  penalty,  and  that  the  bond  was  kept  on  foot 
by  fraud :  and  a  flight  evidence  has  been  admitted  as  proof  of  it^ 
and  courts  have  leaned  fo  flrongly  againfl  thefe  pleas,  that  it 
has  been  held  fufficient  to  falfify  any  part,  and  thereby  intitle  the 
plaintiff  to  judgment,  as  if  he  had  falfified  the  whole.  Carth. 
196.  431.  And  this  difinclination  in  courts  of  law  to  fuflFer 
executors  to  cheat  the  creditors  by  covering  more  affets  than 
really  had  been  applied,  drove  executors  to  flatc  their  cafe  ac- 
cording to  the  real  juflice  of  it  at  once :  which  was  by  (hewing» 
that  the  bonds  were  conditioned  for  payment  of  lefs  fums,  and 
that  there  was  really  fo  much  due,  which  they  craved  an  allow- 
ance of.  This  is  the  fecond  way  of  pleading  I  mentioned,  and 
(lands  much  encouraged  by  the  firft  inftance  of  it,  in  1  Vent.  354. 
Page  V.  Denton^  where  the  court  faid,  that  if  men  would  plead 
their  cafe  fpecially,  it  would  fave  many  a  fuit  in  Chancery :  and 
Chief  Juftice  HoU  recommends  it  for  the  fame  reafon  in  Salk. 
322. 

la 
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In  the  prefent  cafe  the  defendant  has  taken  this  advice,  wUch 
IS  the  fecond  tiling  I  propofcd  to  fpeak  to,  viz,  in  what  manner 
(he  has  pleaded.  The  conditions  of  all  the  three  bonds  are  fet 
out,  and  a  computation  made  by  her  of  what  is  really  due  for  the 
principal  and  intereft  on  each ;  which  (to  take  a  given  fum)  I 
may  fay  amounts  to  8000  /•  and  this  (fays  (he)  remains  due  and 
payable,  and  the  bonds  are  (till  in  force :  and  that  (he  has  ad- 
miniftred  all  the  afTets  but  1000  /•  which  is  liable  to  the  payment 
of  the  feveral  fums  by  the  bonds,  articles  and  judgment  due  and 
payable. 

I  mud  admit,  that  (he  has  not  in  trords  at  length  confe(red 
that  this  8000/.  is  all  that  remained  due,  by  adding  the  negative 
words  and  no  more  :  but  if  that  (hould  be  thought  material  to  make 
apart  of  the  cafe,  I  infill  it  niuil  be  fo  taken  upon  this  plea.  [  1031  1 
The  rule  of  law  is,  that  every  man's  pica  (Iiall  be  taken  mo(t 
ftrongly  againft  the  plcatler,  for  he  is  prefumcd  to  know  his  own 
cafe  bell  j  and  I  am  pretty  confident  that  no  cafe  can  be  (hewn, 
where  tlic  court  either  prefumcd  there  might  be  more  due  than         '  1 

the  defendant  (hewed,  or  cxpeded  the  plainti(F  to  reply  that 
there  was  no  more  due.  And  it  would  be  a  trap  if  they  (hould, 
lor  cither  it  would  be  material  in  the  replication  to  fay  fo,  or 
not.  If  it  be  material,  then  iil'ue  may  taken  on  it,  and  the  de- 
fendant by  faying  fo  much  is  due  draws  in  the  plaintiiFto  fay 
there  is  no  more,  and  proves  the  ilFue  by  falfifying  his  own  plea. 
If  it  be  not  material,  then  it  mufl  be  taken  upon  the  plea,  that 
the  fum  mentioned  is  the  fum  due  and  no  more.  In  Co.  Litt.  303. 
b.  the  rule  is  laid  down,  ambiguum  placitum  interpreTari  debet  contra 
proferentem.  If  this  then  be  nece(rarily  implied  on  the  pica,  it  muft 
be  taken  in  as  part  of  the  cafe,  though  not  fo  averred  in  the  re- 
plication. And  as  to  replications,  it  is  a  general  rule,  that  in  all 
cafes  but  the  plea  of  Nul  agardfait^  it  is  fufficicnt  for  the  plain- 
ti(F  to  meet  the  pica,  and  faliify  the  excufc.  &alk»  138.  and  that 
we  have  done  in  the  prefent  cafe. 

It  is  a  general  rule',  that  the  fame  word  in  the  fame  indru- 
ment,  will,  or  record,  muft  have  the  fame  fignification ;  unlefs 
it  manifeftly  appears,  that  there  is  a  nccefTity  to  put  a  diflFerent 
conftruclion.  In  the  plea,  what  flic  fays  is  due  and  payable  on 
thefe  bonds,  ^c.  is  (for  inftancc)  8000/.  Says  the  replication, 
you  have  a(rets  ultra  what  is  due  and  payable  by  thofe  bonds, 
I.  e*  aflets  above  8000/.  you  can  pay  what  you  fay  is  due,  and 
have  money  to  pay  me    alfo ;  the  words  of  tlie  replication  arc,  ^ 

ad fatisfaciend^  feparaV  dcnar^  pr.tdicl*  per  fcrlpta  cbligatoria  \jfc\ 
debita  etfoltdbilia.  Now  the  word  pradicf  muft  refer  to  the  hit 
antecedent,  which  is  the  lefler  fums  and  not  the  penalties.  There 
is  no  difpute  between  the  parties  what  is  the  lum  due,  the  plain- 

D  d  3  tiOi 
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tifis  muft  fubmit  to  take  it  on  her  (hewing,  and  upon  that  foot  go 
into  the  account.  And  a  man  mull  be  endowed  with  a  very 
legal  underftanding,  to  conceive  how  it  is  pofliblc,  that  the  pe- 
nalties can  upon  fuch  pleading  be  faid  or  underftood  to  be  taken 
into  the  account. 

But  the  objeftion  is,  that  at  law  the  penalty  is  the  debt,  and 
therefore  when  the  plaintiffs  in  a  legal  proceeding  fpcak  of  what 
is  due  by  the  obligation,  they  muft  mean  the  ft  rid  legal  debt,  to 
be  relieved  againft  which  tliere  muft  be  a  fuit  in  equity.  And  I 
own  that  there  are  cafes,  in  which  to  many  purpofcs  it  is  fo  con* 
(idered  :  but  the  laudable  endeavours  of  courts  of  law,  to  let  in 
as  much  equity  as  they  can,  have  in  this  inftancc  overcome  that 
conftruftion.  It  will  not  be  difputed,  but  that  upon  the  ifluc  of 
pitne  admiril/lravit  an  executor  can  be  allowed  no  more  than  the 
Icflcr  fum  and  intereft :  nay  where  upon  the  prefcnt  plea  judg- 
[  1032  1  men t  was  taken  of  aflets  quatido  acciderinty  znd  z  fcire  jfacias 
brought ;  the  Chief  Juftice  of  the  Common  Pleas,  before  whom 
It  was  tried,  would  allow  no  more  to  be  covered  than  a  court  of 
Ante  867.  Equity   would  do.     In   the  cafe  of  Tt///y  v.  Sparhs^y  B.  R.  Pa/. 

3  Geo,  2.  it  came  to  be  a  queftion,  what  was  the  conftruftion  of 
the  word  debt  in  the  z&s  about  bankrupts  :  the  cafe  was,  that  the 
bankrupt  gave  a  bond  conditioned  to  leave  Martha  Latimer  400  /. 
if  fhe  married,  and  fhouUl  furvive  him  :  both  fa6>s  fell  out  fo  ; 
and  the  executor  of  the  bankrupt  was  fued,  and  pleaded  the  com- 
mifTion  and  difcharge  :  and  on  argument  it  was  much  infifted, 
that  the  ftatute  5  Geo,  i,  c,  24.  had  difcharged  the  bankrupt 
from  all  debts  coniraBedy  and  according  to  the  rule  of  law,  this 
v^'2i%  dchkum  in  pr.tfentiy  and  confcqucntly  then  contrafled,  and  fo 
relcafed  :  the  court  allowed  the  gcncrnl  do<flrine,  tliat  to  many 
purpofes  it  was  fo ;  but  held,  that  in  that  inftance  another  fenfc 
•was  to  be  put  upon  it,  viz,  n  denuvnlahle  dcbt^  that  being  what  was 
meant  by  the  Parliament,  and  they  were  not  bound  down  to  the 
ftrid^  legal  notion  of  a  d^bt.  In  the  prefcnt  cafe  I  apprehend 
there  is  as  little  reafon  to  bind  us  down  tq  the  ftrift  legal  notion, 
as  in  that. 

\{\  Page  w.  Dcntcr.y  i  ^"cv;/,  354.  debt  upon  bond  was  brought 
againft  an  executor,  who  pleaded  that  the  teftator  was  indebted 
to  him  by  an  obligation,  th'j  condition  whereof  was  to  pay  rent, 
and  that  at  the  time  of  the  tcftator's  death  there  was  300/.  due 
for  rent,  and  he  had  but  6c  /.  affcts  to  pay  fuch  rent.  The  plaintiff 
replied,  that  but  30  /.  was  due  for  rent  at  the  time  of  the  tcfta- 
tor's  dcnth,  which  the  court  held  to  be  a  good  replication,  al- 
thon<^h  the  penalty  of  the  bend  was  foifeitcd  at  the  time  of  the 
toltr.tor's  death  ;  for  if  a  bend  due  to  a  ftrangcr  is  forfeited,  and 
this  is  pkadcd  by  aa  executor,  and  that  he  has  not  aficts  tdtra ; 

it 
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It  is  a  good  replication  to  fay,  that  the  obligee  would  have  taken 
his  debt  in  full  i  and  it  fliall  be  a  bar  for  no  more ;  and  here  the 
defendant  ought  to  take  but  his  debt  due  :  and  the  court  faid, 
that  if  men  would  plead  their  cafe  fpecially,  it  would  fave  many  a 
fuit  in  Chancery.     The  true  rcafon  of  this  cafe  muft  be,  that 
by  the  defendant's  difclofing  in  his  plea  the  condition  of  the  bond, 
and  alleging  that  300/.  was  due  for  the  rent,  he  thereby  waived 
the  penalty  of  the  bond,  and  made  his  demand  only  for  the  rent : 
and  if  by  fuch  pica  more  was   alleged  to  be  fine  for  rent  than 
was  really  due,  the  plaintiff  had  a    right  to  reply,  that  only  fo 
znuch  was  due.     In  the  prcfent  cafe  the  defendant  might  have 
pleaded  the  penalties,  without  fctting  out  the  conditions  ;  but  by 
fetting  out  in  her  plea    the    money  due  by  the  conditions,  flic 
(hews  that  flie  did  not  intend  to  cover  the  aflcts  with  the  penal- 
ties, but  only  for  fo  much  as  wrtuld  anfwer  the  conditions.  That 
cafe  therefore  differs  from  the  prefent  in  this  refpeft,  that  there 
the  plaintiff  difputed  the  qunninm  of  the  rent  by  the  plea  alleged     [   1033  ] 
to  be  due,  but  here  the  plaintiffs  were  fatisficd  with  the  plea  as  to 
the  monies  alleged  to  be  due  by  the  conditions:  and  if  the  plea 
had  been  untrue  with  refpecb  to  the  quantum^  the  plaintiffs  might 
have  replied  that  lefs  was   due;  but  inflcad  of  difputing  that 
point,  they  have  fubmittcd  td  it.     If  the  penalties  can  be  infilled 
on,  to  what  end  are  the  conditions  fct  out  ?  they  could  only  be 
fet  out  in  confequence  of  Holf%  advice,  to  come  at  once  into  the 
juftice  of  the  cafe,  without  being  intangled  with  a  fuit  in  equity. 
He  could  not  mean,  that  after   the  conditions  are  fet  out,  the 
penalties  are  llill  to  cover.     And  there  is  no  inflance  of  replying 
perfraudem  to  fuch    a  plea,  though   frequently  before  j  which 
fliews  It  has  been  always  undcrftood,  that  the  plaintiff  is  by  that 
pleading  delivered  from  the  penalties,  and  it  is  brought  to  the 
quedion,  what  is  really  due  :  and  when  flie  fays  fo  much  is  due, 
and  fhe  can  only  pay  that,  and  the  other  fide  fays  you  have  more 
than  fufTicient  to  pay  what  is  due  \  it  cannot  be  doubted,  but  that 
they  both  meant  the  fame  thing. 

It  is  the  endeavour  of  all  courts,  to  bring  the  decifion  of  caufes 
to  that  which  is  the  real  juflice  and  merits  of  the  cafe  :  what  that 
is  in  the  prefent  inflance,  cannot  bear  a  moment's  difpute  :  nei- 
ther can  it  bear  a  difpute,  what  the  defendant  claimed  an  allow- 
ance of:  it  would  therefore  be  very  harlh,  to  fay  flie  fliall  be 
allowed  more  than  in  juflice  fhe  claims  or  is  intitled  to.  Nor 
can  this  be  done,  but  by  determining,  that  a  diifcrent  conft ruc- 
tion is  to  be  made  of  the  words,  the  faid  mzney  due  and  pay  all e^  in 
the  plaintiff's  replication,  than  in  her  plea;  which  I  have  before 
(hewn  to  l>e  contrary  to  the  rules  of  conflru£lion,  and  I  am  furc 
is  contrary  to  the  juftice  of  the  cafe. 

D  d  4  Suppofe 
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Suppofe  the  plaintiiFs  had  replied,  that  the  obligees  were  wIU 
ling  to  take  fums  mentioned  in  the  plea,  and  that  the  bonds 
were  kept  on  foot  by  fraud :  I  (hould  much  doubt,  whether  that 
would  be  good.  Becaufe  the  defendant  would  have  faid,  you 
midake  my  plea,  I  only  infift  to  cover  8000  /.  by  thefe  bonds^ 
and  you  fay  8000  /•  only  ought  to  be  covered,  in  which  we 
agree.  Our  conilrudion  does  the  defendant  no  injury.  The 
contrary  introduces  a  manifeft  injuflice  ;  and  as  the  law  is  al- 
ready  hard  enough  upon  creditors,  there  is  no  reafon  to  intro- 
duce a  new  hardfhip. 

Whatever  the  cafe  may  be  as  to  Wilfotis  and  GtmphelPs  bonds, 
which  appear  to  have  been  forfeited  in  the  life  of  Humphry 
Morice  ;  yet  it  is  apprehended,  that  as  Sir  WilUam  Moneys  bond 
was  not  a  forfeited  one,  the  cafe  upon  that  bond  might  be  diftin« 
[  IQ24  1  guifhedfrom  the  other  two,  if  it  was  necefiary  to  run  any  fuch 
diilinAion,  as  I  hope  it  is  not. 

Lord  Hardwicke  delivered  the  refolution  of  the  court. 

There  aie  three  points  confiderable  in  this  cafe.  i.  Whether 
upon  thefe  pleadings  the  penalties,  or  the  leiTer  fums,  ought  to  be 
confidered  as  the  debt  due  to  IVllfcn  and  Campbell.  2.  Whether 
there  is  any  legal  difference  between  thofe  bonds,  and  that  to  Sir 
William  Ahr'ue.  And  3.  What  judgment  the  court  can  give 
upon  this  verdid,  confidering  the  opinion  they  are  of. 

As  to  the  fird,  there  is  nothing  more  certain,  than  that  when 
the  day  is  pad,  the  penalty  is  the  debt,  and  the  remedy  was  in 
equity.  It  is  admitted,  the  defendant  might  have  pleaded  the 
obligation  only ;  but  it  is  contended,  that  here  (he  has  claimed 
only  the  leffer  fums.  And  my  brothers  Page  and  Probyn  and 
myfelf(my  brother  L^^  declining  for  particular  reafons  to  give 
any  opinii>n)  think,  that  the  penalties  on  thefe  two  bonds  ought 
to  be  coniideied  as  the  debt  at  law. 

The  ancient  way  of  pleading  T^-as  only  to  fet  out  the  bond,  and 
fo  are  the  old  entries ;  1  car.nut  find  when  this  was  departed  (roiSi 
but  believe  it  was,  when  the  Judges  found  what  inconvenience  it 
was  to  plaintitls  in  not  fetting  out  the  whole,  as  appears  by  the 
I  Vent.  -  -4.       cafes  of  Page  v.  IXnt^riy  Parker  v.  Atfieldy  from  which  it  was 
SftUt.  3 1 1.  argued  for  the  plaintiiFs,  that  when  the  condition  (hews  what  is  due, 

why  (hould  more  afi'cts  be  covered,  or  how  arc  fuits  .in  equity 
avoided  ?  This  weighed  j^^rcatly  with  me  a  long  time.  But  upon 
great  deliberation  I  am  of  opinion,  that  thofe  c^f/zr  layings  are 
not  fullicient^  and  that  tliis  way  of  pleading  maf  (till  have  great 
ufe. 

Tkc 
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The  plaintiff'  cannot  have  celery  becaufe  the  defendant  is  not 
fuppofed  to  have  the  bond^  and  therefore  makes  no  profert  of  it : 
he  cannot  tell  whether  it  be  a  bond  for  payment  of  money,  or 
performance  of  covenants,  and  mud  therefore  be  forced  to  bring 
a  biJl  in  equity  for  difcovery  to  reply  by.  All  this  is  avoided  by 
the  fpecial  way  of  pleading  *,  and  therefore  fatisfies  the  expref- 
fion.  That  it  will  fave  many  a  fuit  in  equity.  The  penalty  b  a 
fecurity  for  cofts,  and  on  the  a£t  for  amendment  of  the  law  fome 
cofts  muft  be  incurred,  before  a  motion  to  pay  can  be  received  ; 
and  this  is  a  lofs  he  may  fuftain  by  taking  it  (hort  upon  his  plea, 
without  putting  the  plaintiff  to  ihew  fome  fraud ;  and  it  may  be 
dangerous  for  us  to  blend  the  rules  of  law  and  equity  together. 

The  cafe  of  Page  v.  Dentm  at  firft  fight  feemed  ftrong  for  the     r  103  r  T 
plaintifis.     But  confidering  it  as  a  bond  to  the  executor,  who 
would  retain,  and  not  a  bond  to  a  ftranger ;  it  could  not  be  re- 
plied to  as  fraud,  for  it  was  payment  in  his  hands,  and  the  fame 
as  if  a  ftranger  had  been  paid  the  leiTer  fum  and  intereft. 

The  cafe  of  Thomffon  v.  Hunt  in  3  Lev.  368.  (and  which  it 
mentioned  as  law  in  Lutw.  45o0  is  ftrong  for  the  defendant. 
For  though  there  the  penalties  only  were  pleaded,  and  the  con- 
ditions appear  in  the  replication,  whereas  here  it  is  all  in  the 
pica,  yet  that  makes  no  real  diflFerence,  for  when  in  the  rejoinder 
the  defendant  took  iflue  on  the  penalties,  he  admitted  the  repli- 
cation, and  fo  made  it  part  of  his  plea* 

It  was  infifted  here,  that  the  defendant  by  the  manner  of  her 
pleading  feems  only  to  claim  a  protection  for  the  leiTer  fums, 
and  the  conclusion  of  her  plea  relates  to  that.  This  at  firft 
feemed  to  have  weight,  but  upon  a  nice  infpedion,  there  ap« 
pears  a  variation  in  the  expreilion,  one  being  due  and  unpaid^ 
and  the  other  due  and  payable.  But  there  is  a  more  fubftantial 
anfwer,  for  as  to  the  articles  the  penal  fums  of  them  are  averred 
due,  and  therefore  the  general  words  cannot  fometimes  refer  to 
the  penalties,  and  at  other  times  to  the  lefTer  fums.  And 
though  it  was  objcfted,  thit  there  is  no  precedent  of  a  replica- 
tion per  fraudemj  where  the  condition  is  fet  out  j  it  may  be 
anfwered,  that  there  never  was  a  precedent  of  a  plea  worded  as 
thb  is. 

As  to  the  practice  at  nift  prius  on  plene  admtntflravit ;  it  may 
be  the  executor  defires  no  more  allowance,  to  avoid  a  fuit  in 
equity.     And  on  the  trial  in  C  B,  on  the  fcire  facias  there,  it         ^ 
appeared  the  leflcr  funis  hai  been  received,  and  the  bonds  de- 
livered up. 

Whatever 
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Whatever  therefore  my  firft  thoughts  were,  and  how  much 
foever  the  law  of  executors  wants  alteration ;  we  think,  that  as 
to  the  two  bonds  which  were  forfeited,  the  defendant  muft  have 
an  allowance  for  the  penalties :  and  we  muft  ^ure  decjfis, 

2.  The  next  thing  to  be  confidcred  is,  whether  the  bond  to 
Sir  William  Morice  differs  from  the  others.  And  we  are  all  of 
opinion  it  does,  inafmuch  as  there  the  former  inftalments  were 
paid,  and  the  other  two  the  time  -was  not  come  for :  and  it  is  no 
more  than  a  bond  for  payment  of  money  at  a  time  to  come, 
\trhich  is  certainly  pleadable,  i  Roll.  Abr.  qi^.  Cro.  Car. 
363.  But  then  it  (hall  cover  no  more  than  is  due ;  for  the  force 
of  the  bond  is  fufpended,  till  the  condition  is  broken,  which  ap- 

r  103^  ]  pears  by  the  manner  of  pleading  it,  Cro.  Eliz,  315.  where  the 
claim  is  only  for  the  20/.  in  the  condition.  3  Lev.  57.  Here  it  b 
in  her  power  to  fave  the  penalty,  and  aflets  fo  to  do  are  admit- 
ted by  pleading :  it  will  be  a  devajlaint  in  her  to  fuffcr  the  aflets 
to  be  further  charged,  i  Vent.  198.  2  Lev.  139.  Another 
rcafon  to  diftinguifh  this  is,  that  per  fraudem  could  not  be  re- 
plied ;  for  it  is  no  fraud  not  to  pay  before  due, 

3.  The  laft  thing  is,  what  judgment  can  be  given  upon  this 
opinion.  And  this  is  matter  of  great  diihculty,  for  the  aflets 
are  found  in  one  intire  fum ;  and  the  queftion  is,  whether  we 
can  fever  them,  or  muft  not  award  a  venire  de  novo.  And  we 
defire  to  have  this  fpoke  to. 

At  another  day  therefore  Strange  argued,  that  the  court  being 
of  opinion,  that  the  penalties  of  two  of  the  bonds  ought  to  be 
allowed,  but  not  the  penalty  of  the  third ;  the  plaintiffs  might 
have  the  benefit  of  this  opinion,  by  adjulllng  the  account  of 
aflets,  and  making  the  defendant  a  proper  allowance,  without 
awarding  a  venire  de  novo» 

Two  things  are  to  be  confidered :  i .  What  allowance  fhe  is 
intitled  to  :  2.  How  it  can  be  made  her  on  this  record. 

As  to  the  firft  the  account  ftands  thus :  Wilfon^s  penalty  is 
5000/.  of  which  (lie  has  been  allowed  for  the  lefler  fum  and  in- 
tereft  2,520/,  fo  there  remains  to  be  allowed  2,480/.  Campheirs 
penalty  is  3000 /.  Already  allowed  1,540/.  remains  to  be  al- 
lowed 1,460/.  On  Sir  William  Mcrice\  bond  allowing  intereft 
for  each  of  the  two  inftalments  unpaid,  even  to  the  time  of  pay- 
ment, It  will  be  370/.  which  added  to  the  2,480/.  and  1,460/. 
makes  in  all  4,310/.  which  4,310/.  being  deducted  out  of  the 
affets  found,  being  1 8,969  /.  12  s.  5  rf.  there  will  remain  in  her 
hands  liable  to  make  us  fatisfa£lion  143699/.  I2/.  5  d. 

The 
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The  fccond  qucftion  is,  how  this  allowance  can  be  made  her 
on  this  record.  As  to  the  4000  /.  part  of  the  penalties,  they  ap- 
pear upon  the  record  -,  and  as  to  the  intereft  computed,  the  times 
appear,  and  the  court  mufl  take  notice  what  is  legal  intereft,  it 
being  fettled  by  aft  of  Parliament.  What  then  fhould  hinder 
the  court  from  making  thefe  deduftions,  which  upon  the  ctI- 
dence  laid  before  them  it  appears  fhe  is  intitled  to  ? 

My  Lord  Hcbart  54.  fays,  However  a  verdi£l  feems  to  ftray, 
and  conclude  informally,  or  not  punftually  upon  the  iflue,  fo  as 
you  cannot  find  the  words  of  the  iflue  in  the  verdift,  yet  if  a 
verdift  may  be  concluded  out  of  it  to  the  point  in  iflue,  the  court 
Ihall  work  it  into  form,  and  make  it  ferve.  So  i  Sid.  27.  Car-  [  *037  1 
ter  80.  a  fpecial  verdift,  which  is  the  words  of  lay  gents^  is  not 
cxpefted  to  be  fo  exaft  as  pleading^,  and  therefore  the  court 
will  make  a  reafonable  intendment.  Kerc  the  court  can  con- 
clude exa£ily  what  the  quantum  of  aflfets  is,  which  the  defend- 
ant is  to  be  charged  with,  and  can  precifely  determine  it.  In 
the  common  cafe  of  a  verdift  for  more  than  the  plaintiflF  declares 
for,  the  court  takes  notice  of  that,  and  takes  care  to  adjult  the 
difference.  So  is  Tho.  Etit^  458.  2  Book  of  Judg.  151, 
187.   165. 

In  the  prefcnt  cafe  t;he  entry  may  be,  quia  videtur  curi^,  that 
the  penal  fums  in  two  of  the  bonds,  and  intereft  for  the  remain-  ' 
der  of  tlie  other,  ought  to  be  allowed  the  defendant,  and  that 
therefore  the  jury  have  charged  the  defendant  with  4,310/.  too 
much  aflfets ;  ideo  that  4,3 10/.  ex  ajfenfu  querentium^  being  de- 
duced out  of  the  aflfets  found,  let  the  pbintifls  have  judgment 
to  recover  the  reft. 

There  is  no  diiTicuky  upon  the  fpecial  conclufion  of  the  ver- 
dift,  whereby  the  jury  have  left  it  to  the  court,  only  on  the 
point  whether  the  three  penalties  ought  or  ought  not  to  be  al- 
lowed, and  have  not  in  their  finding  provided  for  the  middle 
cafe,  which  has  now  happened ;  for  this  muft  bt  confidered  as 
leaving  the  whole  matter  at  large  to  the  court,  who  muft  con- 
clude as  the  jury  ought  to  have  done,  on  a  general  vcrdicl. 

Suppofc  on  the  trial  the  Judge  had  given  the  prefent  opinion, 
muft  not  the  jury  have  found  14,659/.  12/.  ^d.  aflt:ts  ?  Inftcad 
of  tliis  they  have  ftated  the  fa£ls  on  record,  and  left  the  court  to 
make  the  conclufion. 

The  cafe  of  Hays^  HIL  i  Geo.  2.  ante  844.  is  In  point.     He 
was  indidted,  i.  for  forging  a  bond,  2.  for  publiniing///t-^  bond 
fo  by  him  forged,  and  3.  for  publifliing  a  forged  bond,  knowing 
it  to  be  forged :  he  pleaded  Not  guilty  to  all  three.     And  a  fpe- 
cial 
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cial  verdi£l  was  given,  that  he  forged  a  bond  in  tlie  words  and 
figures  follotving,  and  that  he  publifhed  the  fame;  but  they 
fay  nothing  of  the  third  offence ;  and  conclude,  that  if 
upon  this  evidence  the  court  is  of  opinion  he  is  guilty  of  the 
fa(fls  charged  in  the  indiclnicn:,  then  they  find  him  Guilty  ;  and 
if  the  court  think  him  Not  guilty,  they  find  accordingly.  Upon 
argument  the  court  was  of  opinion  againll  tlie  defendant,  but 
held  they  could  not  give  a  general  judgment,  that  he  was  guilty 
of, all  the  three  crlvnccs,  the  evidence  only  warranting  the  two 
firfl ;  and  as  the  Lift  wms  rtot  confiiK-d  to  the  fame  bond,  or  if  it 
was,  yet  every  puWioatuin  bcin^^  a  diuind  offence,  there  was  no 
fa 61  found  to  warrant  v.  conviction  for  the  laft.  But  then  they 
I  ^038  J  {^^iJ^  they  were  not  tied  up  by  the  fpecial  conclufion,  but  that 
the  whole  evidence  being  l;;id  before  tliem,  they  were  to  do 
what  the  jury  ought  to  have  done  ;  and  therefore  they  adjudged 
that  upon  the  matter  referred  to  them  by  the  jury,  it  appeared  to 
the  court,  that  the  defendant  was  guilty  of  the  forgery  and  firft 
publication,  and  not  guilty  of  the  reft*  This  being  a  criminal 
cafe,  and  in  point,  puts  an  end  to  all  difHcuhies  about  the  fpe« 
cial  conclufion* 

Ef  per  Chief  Juftice,  I  am  glad  this  has  been  argued,  being 
thereby  confirmed  in  the  method  I  propofed  to  put  it  into :  and 
Hays  cafe  is  in  point,  where  the  court  made  the  jury  give  two 
vcrdifts,  one  for  the  King  and  the  other  for  the  defendant.  And 
we  can  adjuft  the  allowance  to  be  made,  without  introducing  or 
fuppofing  any  new  fa£l.  The  cafes  of  fevering  damages  which 
are  intirc,  are  ftronger  than  the  divifion  of  aflets.  In  Town/. 
2  Jud^.  117.  151.  189.  the  entries  are  as  that  in  Thompfon^  and 
'  they  warrant  our  giving  judgment  in  the  manner  that  is  prayed 
on  the  behalf  of  the  plaintiffs.  And  judgment  was  entered  ac- 
cordingly (i). 

( I }  See  the  entry  of  the  judgment  at  large.     Caf,  temp.  Hard.  230. 
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Philip  Lord  Hardwicke,   Chief  Jujitce. 

Sir  Francis  Page,  Knt.  1 

Sir  Edmund  Probyn,  Knt.  >Juftices. 

William  Lee,  J^;  J 

John  Willes,  Efq\    Attorney  General. 
Dudley  Ryder,  Efq\  Solicitor  General. 


Dominus  Rex  verf.  Carpenter. 

A  Rule  was  made  for  the  deferidant  to  (hew  caufe  againft  an  c«fti  given  oa 
information  in  nature  of  a  quo  warranto^  to  (hew  by  what  difcharging  a 
warrant  he  claimed  to  vote  in  the  election  of  mayor  of  Exon ;  ^**  ^*^''^'**^ 
on  pretence  that  the  right  was  retrained  to  refident  freemen, 
which  the  defendant  was  not.     And  on  (hewing  caufe,  it  ap* 
pearing  clearly,  that  both  by  the  charter  and  ufage  the  defend- 
ant  was  intitled  to  vote ;  the  court  difcharged  the  rule  with  cofts. 
.«^W  futa  as  to  cofts  ( i). 


(i)  Rix  V.  Lewis,  2  Burr.  780.     Saj.  Law  of  Coft  S.  C.  S,  P, 


Hall  verf.  Howes* 

THE  defendant  was  furrendered  by  his  bail  after  judgment,  Korp«cialbaii 'm 
and  lay  two  terms  without  being  charged  in  execution :  ^cbtonjudgAcdl 
after  this  he  fuperfeded  himfelf.     And  then  the  plaintiff  brought  J^TbecffuJ^. 
debt  upon  the  judgment.     And  the  court  held,  that  common  feded. 
bail  only  (hould  be  required,  it  being  the  plaintiff's  own  laches,  ^'^-  ^™p  ^*^ 

not  More  fill 'dt. 
Apd.  IS. 
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not  to  detain  him  when  he  might :  and  it  was  faid  to  have  been 
fo  ruled  Hi/.  8  Gto.  2.  ///  B.  R.  Clever  v.  Jordan y  and  to  be  the 
conftant  praftice  in  C,  -B,  (i). 


(l)  Tayhr  v.  Waflrntys^  peji, 
1218.  CrutchMd  V.  Seyojard,  2 
IVilf,  93.     Sai  ^ciiie  Chamber i  y. 


Rohinfon,  ante  782.     De  La  Comr 
V.  Read,  2  H,  Black.  278. 


[    1040   1 

Where  two  par- 
cels of  land  arc 
diftinAiy   le;, 
there  cannoc  be 
a  joint  diftrefi 
for  both  rents. 
Caf.  temp.  Hard. 
345.  S.  C.  more 
full. 


Rogers  vctf.  Blrkmlre. 

IN  trefpafs  for  taking  gooiis,  the  defendant  juftifies,  that  he 
demifcd  (i)  fomc  tenements  to  the  plaintiti'  for  one  ternii 
and  others  for  another  term;  and  there  being  rent  arreai  on 
both  demifes,  he  diilrained  the  goods.  And  on  demurrer  it  was 
held  ill,  for  thefe  being  fcparate  demifes,  there  ought  to  have 
been  feparate  diftrelVcs  on  the  feveral  pieniifles  fubjeft  to  the 
diftinfl  rents :  and  no  didrefs  on  one  part  can  be  good  for  both 
rents.     The  plaintiff  had  judgment. 


(1)  Both  demifes  were  contained  in  the  fame  leafe. 
port  Ca/.  temp.  Hard, 


Fide  the  rc- 


Ka  bill  of  ex- 
ceptions lies  on 
fuiimJiry  pro- 
ceedings cbout 
fe  .tlcmcnts. 
Burr.  Soti.  Ca* 
77-Scfr.  Ca. 
Ed.  1750.  2  vol. 
p.  2 54.  No,  172. 
and  Caf.  temp. 
Hard.  249.  S.C. 


The  King  vcrf.  The  Inhabitants  of  Prefton  on  the  Hill  in 

Chcfliire. 

UPON  appeal  to  tlie  feflions  from  an  order  of  two  jufticesi 
the  feflions  affirmed  the  order,  refufing  to  (late  die  cafe 
fpecially.  Whereupon  the  parifli  to  which  the  pauper  was  fcnt 
tendered  a  bill  of  exceptions,  wherein  the  fact  was  ftated,  that 
the  pauper  had  executed  the  office  of  parifh  clerk  in  the  parifli 
from  whence  he  was  removed,  notwithftanding  which  the  feffions 
had  determined  it  no  fettlement,  it  not  appearing  how  he  came 
to  be  nominated  to  the  office :  and  this  bill  of  exceptions  was 
fealed  by  two  jufl:iceSj  and  returned  up  witli  the  orders. 

And  upon  the  merits  the  court  was  clear,  that  the  jufticeshad 
erred,  the  executing  the  office  being  indifputably  a  fettlement. 
But  the  great  doubt  was,  whether  they  could  take  the  merits 
into  consideration ;  it  being  objcfted,  that  a  bill  of  exceptioni 
would  not  lie  in  this  cafe  of  a  fummary  proceeding  on  a  new 
jurifdiftion  given  by  a£l  of  Parliament,  where  tlic  proceedings 
were  always  in  EngUJh^  and  the  words  of  die  ftatute  being  aliquis 
implacitatus^  which  mean  a  proceeding  by  the  courfc  of  the  com- 
mon law  in  a  civil  fuit.  And  Sail.  284.  263.  Carth.  394.    1  Lru* 

68. 
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58.     I  Sid.  84*     5  Co.  104.     Cro.  El.  751.     Co.  Liu.  72.  m% 
MTcre  cited. 

On  the  other  hand  it  was  infifted,  that  the  word  jufticiarii 
UTOuld  take  in  the  feflions.  4  Injf.  427.  Ryley^s  Placita  Pari. 
559.  That  in  the  cafe  of  Ltverpoole  it  was  determined  to  lie  on 
proceedings  in  the  petty  bag.  That  it  was  never  determined 
not  to  lie  in  criminal  cafes,  except  in  Sir  H.  Vanis  cafe; 
where  the  only  reafon  given  is,  that  it  would  take  up  too  much 
time  at  an  ailifes.  And  in  Lamb,  lib,  4.  c.  13.  ic  is  mentioned, 
that  juftices  of  the  peace  may  feal  a  bill  of  exceptions  upon  an 
indi^ment. 

Sed  per  curiam,  Though  it  has  been  often  wiflied  that  fuch  a  [  1041  J 
bill  would  lie  in  cafes  of  fettlements,  where  juftices  often  take  too 
great  liberties ;  yet  the  inconveniences  will  be  fuch  as  out-weigh 
any  benefit  that  might  arife  in  a  particular  inftance.  It  will 
multiply  expence,  and  make  fummaryjurifdiftionsufelefs.  Lord 
Coke  confiders  it  only  as  lying  in  actions,  but  is  filent  as  to  fum- 
mary  or  criminal  proceedings.  And  though  Lambert  is  as  cited, 
yet  it  is  only  what  he  delivers  as  from  Marrow^  and  has  never 
been  followed  by  any  judicial  opinion.  It  was  the  intent  of 
thefe  afts,  that  what  the  juftices  do  ftiall  be  final  as  to  fa£l,  and 
every  thing  but  the  law  appearing  upon  the  face  of  the  order, 
[t  b  alfo  a  ftrong  reafon,  that  error  will  not  lie,  for  it  is  only 
where  the  caufe  comes  by  writ  of  error  or  return,  that  n  bill  of 
exceptions  can  be  debated.  In  a  trial  at  bar  it  is  never  argued^ 
but  in  the  fuperior  court  oh  error.  We  give  no  opinion  as  to 
criminal  cafes,  in  which  Lord  Raymond  doubted  Hil.  2  Geo.  2. 
Rtx  V.  Bunch,  which  was  the  cafe  of  a  libel,  and  the  Attorney 
General  put  an  end  to  the  queftion  by  withdrawing  a  juror. 
The  never  attempting  fuch  a  bill,  when  we  all  know  there  have 
been  many  occafions  JFor  it,  is  a  ftrong  argument  agalnft  it  (i). 

Et  per  curiam y  Let  the  rule  for  confirming  the  order  be 
taken  fpecially,  the  court  being  of  opinion,  that  no  bill  of  ex- 
ceptions lay. 


(l)  iJ/A-  v.  Ovilton,  Burr.  S.  C.  64.  S.  P, 
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Dominus  Rex  verf.  Wright  et  ux*. 

SedcfcidMte**  np  HE  defendants  were  indiacd  for  a  confpiracy,  and  the 
may  be  admitted     X     queftion  waS|  whether  they  could  be  admitted  to  defend 
in  forma  fauperh.  in  forma  pauperis.     And  upon  confideration  and  fearch  of  prc- 
»xi/2T3.  s!cl  cedents,  the  court  was  of  opinion  they  might:  for  though  it  ia 
Much  fuller  and  not  within  the  ftatute  II  Hen.  7.  r.  12.  which  relates  to  civil 
fevcrai  prcce*     fuits  only  j  yet  it  might  be  leafonable  to  do  it  on  indiflments  at 
Abr!  S 12.  s.  C*  common  law,  where  the  profecutor,  who  can  have  no  cofts,  is 
not  prejudiced.     And  the  inilanccs  vouched  (liew  it  to  be  the 
courfe  of  this  court.     In  the  Exchequer  indeed  there  was  a  pro- 
vifion  by  2  Geo.  2.  c.  28.  for  defendants  in  cuilom-houfe  caufes, 
but  that  might  be  thought  necefl'ary,  there  being  no  fuch  pra£tice 
there.     A  rule  was  made  on  the  ufual  affidavit^  for  tlie  defend- 
ants being  admitted  in  forma  pauperis  ( 1 )  • 

(l)  Anon,  6  Mod,  88.     Rex  v.     VUe    Rtx.  v.    Pear/on,     z    Burr. 
ReyjMs,    i    Black,  230.      S.  P.     1040..    16  Fin,  Air,  259. 


[   1042  3  Dominus  Rex  verj.  Morgan. 

The  ftatute  for    /^N  an  Information  in  nature  of  a  quo  warranto  for  the  office 

cofts  on  infer-    yj  q{  burgefs  of  Car^iff^  a  recognizance  was  taken  as  upon 

^^(csnTflo  *  *c  ftatute  4  i^  S  W'.i^  M.  c.  i8.  and  not  being  tried  withm 

tvarraut$.  the  year,    the  court  was  moved  for  cofts  againft  .the  profecutor  i 

which  was  oppofed,  on  pretence  tliat  thefe  informations  were 

pot  within  the  ad,  which  fpeaks  only  of  trefpaffes,  batteries^ 

-and  other  mifdemeanors.     Sed  per  curiam,  A  ufurpation  is  a 

mifdemeanor,  and  the  praSice  of  taking  recognizances  is  the 

beft  expofitor.     Befides,  this  has  been  determined  m  Saik.  376. 

But  as  here  has  been  no  verdift  or  judgment,  it  muft  not  be 

cofts  generally,  as  on  9  Ann.   c.  20.  but  reftrained  to  20 /•  as 

on  the  4^5  W.  li  M.  (i) 


( I )  Rex  v.  Howell,  Caf.  temp,  the  note  to  that  cafe  I  have  made 

hard,  247.  S.  P.     Fide  alfo  Rix  a  qutere^  whether  the  profecutor 

V.  Filewood,    z  Term   Rep,   145.  fhould  be  there  liable  to  coAs  be« 

that  the  court  in  granting  an  in-  yond  the  extent  of  his  recogni- 

formation  upon  this flatute  will  not  zance.      But  I   have  fmcc  met 

require  the  profecutor  to  give  fe-  with   an   anonymous  cafe»    Saj^. 

curity  for  the  coils   above   20/.  i^r/.  130.  which  Hates,  that  where 

in    the  event   of  the  defendants  the  relator  does  not  proceed  to  trial 

being    acquitted.       Rex    v.    R,  pur/uant  to  notice,  it  is  within  the 

Brook^    z    Term  Rep,    197.      Sec  equity  of  9  Anne  c,  20.  that  he 

alfo  Rex  v.  Ftweli,  ante  33.     In  ihall  pay  colls. 
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Sir  William  Haltoni  Baronet^  verf.  Haflell. 

AT  ntfiprius  in  MiddUfex  in  an  aSion  brought  for  a  fine  of  Fines  to  be  Ut 
7C  /.  on  admiffion  of  die  defendant  to  a  copyhold.  It  ap-  «co.a;ng  to  the 
peared  that  the  prcmifles  were  of  the  value  of  50/.  per  annum, 
and  a  year  and  half  being  75/.  was  affcfTed :  the  defendant  in- 
filled to  pay  only  24  A  it  appearing  his  rent  was  but  16/.  the 
reft  arifing  from  improvements  made  under  an  old  leafc  by  li- 
cence of  the  lord.  And  Lord  Hardwicke  was  of  opinion,  that 
the  fine  (hould  be  fet  according  to  the  prefent  improved  value, 
which  is  all  the  lord  has  to  look  after;  and  if  it  was  oiherwife, 
this  might  open  a  door  to  defeat  the  lord  in  a  great  meafure^ 
So  there  was  a  verdid  for  75  A  for  the  plaintiff  (i J. 

(1)  JJlUy.  Crtmt,  Doug.  724.  («.  2.)  3  Com.  Dij^. .  (H.4.)  179* 

Ambrofe  vtr/l  Clendon,     At  Guildhall, 

I1*J  this  cafe  it  was  ruled,  as  in  Toms  v.  Mjtton,  HiL  13  Cfo.  !•  Though  a  tonrfh 
ante  744,  that  if  the  debt  of  tlie  petitioning  creditor  appeared  tJ^tn  ibr  a  fim- 
to  be  contradled  after  the  ad  of  bankruptcy,  it  could  be  no  Sr btryc^lfit  U 
ground  for  a  commiflion;  but  where -^.  had  100/.  owing  on  after  an  ad  of 
fimple  contraft  before  an  aft  of  bankruptcy,  and  one  is  after-  bankruptcy,  tK  r 
wards  fecretly  committed,  and  then  a  bond  taken  j  it  (liall  not  n^cxM^ngiliAed. 
fo  far  extinguifli  the  fimple  contraS,  as  to  deprive  tlie  creditor  CaC  temp. Hard. 
of  petitioning  for  a  commilHon  ( i  )•  ^^7«  S.  C. 

(l)  Hiie  BUml/urd  i;*  al*  t.  Foote^  Coivp.  138. 

Dominus  Rex  ver/l  Nunez.  f  I043  3 

ON  trial  of  an  indiflment  for  perjury  In  an  an  Twer  !n  Srac^  dvcrof  anow 
carhy  the  cafe  made  by  the  plaintiff  was,  that  (lie  p[ave  ihe  diamcnttWpef- 
defendant  a  note  for  twenty  guineas,  which  he  promifcd  not  to  jury  in  denying 
put  in  fuit  acainft  her,  but  to  take  it  of  a  debtor  of  the  plain-  "»g'"m'^«n« 
tin  s:  notwithltandmg  which  he  had  lued  her,  and  therefore  (he  iv.if  In  S^ac- 
prayed  an  injunction.     The  defendant  denied  any  fucli  agree-  «"» ihc dcifcnd- 
mcnt.     And  on  tliis  denial  the  perjury  was  a{liL;ned,  r4nd  the  ^vj^/^^f*  the*"' 
plaintiff  calltd  as  a  witnefs,  on  the  authority  of  /W/Vs  cafe,  proo*'hcre:orcil 
I  f^rnf.  49.    I  Sill,  4-^1.  and77v  King  v.  Moif^y  Triiu  10  Gto.  1.  j,^^)^^' °.^ '^  ^* 
ante  595.  (1)     But  the  Chief  JuRice  ruled,  tliat  flie  touM  not  be  a  B«on**and  Oic 

dffendanu 
Cjif.  temp.  Haird.265.    a  Sell.  O.  p.  377.  No.  aoi.  S.  C. 

(0  ydt  Rfx  V.  7»  .^for'h,  3  Bun\  I  i89. 
Vol.  11.  L  c      '  witucfi. 
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witnefs,  and  relied  on  the  cafe  of  ^^.v  v.  IVhiilng  in  Salh^  283. 
He  r.'id  PnrL's  cafe  war,  againll  Tnuijdin^s  opinion,  and  had  not 
been  much  liked  fnice  (2). 


(2)  Rex  V.  Rb  Jcsy  ante  728, 
Bull.  L.  N.  P.  288.  But  in  ReM 
V.  Mtou^htoft,  f.oR.  1229.  Alra' 
ham  V.  Bunfii  4  Burt*  2251.  chii 


cafe  feems  to  have  been  over- 
ruled. But  fee  Rjx  v.  Edeu^  HlL 
34  Geo,  3.  Sittings  at  Mida.  E/pin* 
CcJ\  at  N,  Pii.  47. 


Ufury  cannot  be 
pleaded  to fcV fa* 
on  a  judg  »enc, 
but  h  may  be 
brought  on  by 
motion  to  vacate 
the  judg3ient« 

Caf.  temp.  Hard. 
233.   much 
fuller. 


Bufli  and  others,  Aflignccs  of  Jones,  vfrf.  Gower* 

TO  z/cire facias  on  a  judgment  by  confeffion,  the  defendant 
pleaded,*  tliat  the  w:irrant  of  attorney  was  given  on  an 
ufurious  contract.  And  upon  demurrer  it  was  held,  that  this 
was  not  within  the  ftatute  12  Antt^Ji.  2.  r.  16.  or  to  be  got  at 
this  way  5  for  this  is  no  contraft  or  aflurancc,  a  judgment  being 
redditum  in  itivituvu  The  court  however  inclined,  that  it  might 
be  got  at  on  a  motion  to  vacate  the  judgment,  as  was  done  in 
C  B.  Trin.  3  Gic  i .  Jnckfoti  v.  Mojley^  where  a  warrant  was 
obtained  from  an  infant.  On  the  ftatute  de  relegiofis^  who  are 
rcftraiiied  from  obtaining  lands  arte  vel  ingenio-j  yet  a  prttcipe 
being  brought,  and  judgment  had,  there  was  forced  to  be  the 
aid  of  Parliament  to  inquire  into  colIuCon. 


(l)     Middlcton    V.     /////,     Cro,     Rcnce     v.    BeJlafeys^     i  Sid.    182. 
£//«.   5S8.     Gohlfw.  128.   S.  C.     Fide  Cotke  y .  Jones^  Cnup.ji'j. 


Where  there  it 
an  A&.  of  bank- 
rupicy    between 
.keconaingbailon 
error  and  the 
affirmance^  the 
party  it  not  dif. 
charged  frott  hi« 
reccgniaa..cc. 
Caf:  temp.  Hard. 
m£2.  S.  G. 


Hockley  verf.  Merry. 

THE  defendant  9  May  1734,  was  bail  on  a  writ  of  error. 
On  25  Oclcber  1734,  he  committed  an  aft  of  bankruptcy, 
and  after  a  commiflion  obtained  his  certificate.  On  1 2  November 
1735,  the  judgment  Wiis  affirmed.  And  in  debt  upon  the  re- 
cognizance, he  pleaded  his  difcharge,  and  that  the  caufe  of 
aflion  arofe  before  his  bankruptcy.  And  the  Chief  Juftice  on 
the  trial  held,  that  the  defendant  was  not  difchargcd,  according 
to  the  cafe  of  Ttd/y  v.  Sparh^  Pa/ch.  3  Geo*  2.  nnte  867.  for  this 
was  but  a  contingent  debt,  for  which  tlie  plaintiff  could  not 
come  in  under  the  commiffion:  the  ftatute  7  Geo.  i.  r.  51.  only 
letting  in  thofe  where  the  payment  was  certain,  though  future. 
There  was  a  vcrdift  for  the  plaintiff  (1). 


(1)  See  rx  parte  Tcdd,  3  fflJf, 
270.  Waller  v.  Shcrloci^  ib,  272. 
Ex  parte  Groomc^  I  Atk,  1 1 9. 
Ex  parte  Ma^Jballt   I    Aik.    1 29. 


Mafbft  V.  Fere^  2  Black.  1217. 
Ludford  T.  Barber^  I  Term  Rep. 
jB6.  Tbompfw  V.  Cruikjhank,  fO/f. 
1 160.  aad  the  cafes  there  cited. 
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*  9  Georgii  a  Regis.     In  B.  R, 


l»hiUpL#r^/Hardwicke,  Chief  Juftice, 


Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt. 
Williaoi  Lcc,  Efq\ 

John  Willcs,  Efq;  Attorney  General. 
Dudley  Ryder,  Efq\  Solicitor  General. 


•ThtfteflB  M 
not  begin  till 
Fridsy  astk 

confeqvently  the 
whole  of  ic  fell 
within  the  tendb 
of  the  K!ng» 
whofe  tcceflioi» 
wu  I X  Jun^ 

1717^ 

fee  Burr.  Sett. 

Caf.  S7.  n,  t9  id 

edttitn. 


Morgan  verf.  Luckup*  //O^.^ ^^»^ 


IN  a  qui  tarn  on  the  ftatute  of  gaming  it  was  held,  that  the  de-  ko  ^  leading 
fendant  could  not  be  admitted  to  plead  double,  the  a£t  for  double  in  a  qui 
amendment  of  the  law  excluding  popular  aftions*     And  it  was  'jJ^J^  ^^^  ^  ^ 
imA  to  have  been  fo  held  Trin.  13  Geo.  l.  inur  Webb  et  Urlin{i).  9  Ana  C/14I 
I  Barn.  B.  R.  17.  4Ann.c.i6, 


(i)  S.  P.  Law  V.  Crowtkcr, 
2  WUf  21.  in  C.  B.  Lookup  V. 
Fiide^icki    Barnes   365.       Hey  rick 


V.  Fofiir,  after  time  to  confidcr, 
4  Term  Rep,  701. 


A 


Dominus  Rex  verf.  Badouin, 

Rule  was  made  for  the  defendant  to  (hew  caufe  why  there  Praftice. 
(hould  not  be  an  information  againft  him.     And  upon  an  C»f.  ten^.Hir4# 
it  of  ferving  the  wife  at  his  houfe,  I  moved  to  make  it  ab- 


aflidavit  of  ferving 

fblute:  it  wa«  agreed,  that  perfonal  fcrvicc  was  not  neceflary, 

£  e  :(  /  and 
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and  that  this  was  prima  facie  a  good  fervice.  But  the  wife 
making  affidavit,  that  he  was  gone  beyond  fca  a  w^ck  before  the 
fervice,  the  court  held  it  not  to  be  good;  for  leaving  at  the 
houfe  is  only  good  upon  a  fuppofition  the  party  is  there,  whereas 
now  tlie  contrary  appears. 


[   104s  ] 

Abatement* 
Caf.  temp.  Hard. 
271.  much 
fuller. 


Smith,  qui  tam,  verf.  Gibfon. 


ACTION  upon  the  ftatutes  of  13  Ric.  1.  r.  5.     ij  Ric,  2. 
c.  3.  and  1  Hen.  4.  r.  ii.  for  impleading  the  plaintiff  in 


the  admiralty  for  a  matter  at  land,  and  arrefting  the  two  and 
thirtieth  part  of  the  (hip,  which  two  and  thirtieth  part  belonged 
to  the  plaintiff,  whereby  the  (hip  was  detained,  and  he  was  put 
to  expence. 

The  defendant  pleaded  in  abatement,  that  there  were  othef 
part-owners  not  joined  in  the  aflion,  who  it  appeared  were  in- 
jured as  well  as  the  plaintiff,  fince  the  whole  fliip  was  detained 
in  detaining  a  two  and  thirtieth  part. 

Sed per  curiam ^  The  git  of  this  a£lion  is  the  fuit  in  the  admi- 
ralty, which  was  againil  the  plaintiff  only,  and  therefore  the  reft 
of  the  part-owners  could  not  join  j  and  there  muft  be  a  refporid^as 
oujler. 


The  right  of  ad- 
jourolni  a  veftry 
ii  in  the  pai-iflk 
at  large. 
Ciif.  temp.  Hard. 

*74- 

f  «rt.  16S.  S.  C. 


Stoughton  vtrf.  Reynolds. 

ACTION  upon  the  cafe  for  a  falfe  return  of  a  mandamuf^ 
dire<fied  to  the  defendant  as  archdeacon  of  Norihaniplcn^ 
commanding  him  to  fwear  the  plaiiulff  into  the  office  of  church- 
warden of  All'Saifits  in  the  town  of  Northampton^  to  which  wril 
the  defendant  had  returned  tliat  the  plaintiff  was  not  eleftcd. 

Upon  Not  guilty  pleaded  the  jury  find  t!iis  fpccial  vcrdift. 

That  AlUSaittts  15  an  ancient  parifli  and  has  yearly  chofcn  two 
(^hurch-wardens  in  Lajler-ivcth.  by  llic  vicar't*  nominaring  one 
and  the  pariihioncrs  ilie  other.  That  in  Eajler-iveeh  1734,  the 
vicar  nominated  Benjamin  Chapmauy  and  the  parifliioncrs  no- 
minated the  plaintiff,  to  be  church-wardcns  for  the  year  enfuing, 
and  until  others  were  admitted  and  fworn»  and  that  both  wcic 
fvvorn  in,  purfuant  to  fuch  ckciion.  That  on  Eafi-r-mcndaj 
1735,  a  veflry  was  licld  in  the  church  for  a  new  elcdlion ;  the 
vicar  took  the  chair,  and  the  old  church-wardens  were  prefcnr," 
and  the  vicar  nonnnated  Chapman  to  be  his  charch-warden  for 

tlie 
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the  enfulng  year.  Tliat  the  plaintiff  and  one  Farren  were  can- 
<lxdate$  for  the  other  office  and  each  had  the  votes  of  feveral  of 
the  parifiiioners.  That  before  the  cled^ion  was  compleated  or 
all  had  polled,  the  vicar  at  the  deGre  and  with  the  confent  of 
Chapman  then  prefent,  declared  the  meeting  to  be  adjourned^  [  ^^4^  3 
and  did  then  in  fad  adjourn  the  fame  to  tlie  next  morning  at 
nine,  which  adjournment  was  oppofed  on  behalf  of  the  plaintiff 
by  fomc  of  the  parifhioners.  That  on  declaring  the  adjourn- 
ment, the  vicar  and  Chapman  departed ;  but  the  plaintiff  and  his 
friends  (laid,  and  in  fad  continued  the  poll,  whereby  the  plain- 
tiff" had  on  that  day  the  majority  of  votes.  That  the  next  morn- 
ing the  vicar,  Ckapmatiy  and  the  parifhioners  in  their  interefl, 
met ;  and  in  faft  continued  the  poll,  upon  the  clofe  of  which 
Barren  had  the  majority  of  votes.  That  the  plaintiff  fued  his 
mandamus^  to  which  nonfuit  eUBus  was  returned  by  the  defend- 
ant, and  alfo  that  Farren  was  cle£led,  and  had  been  fworn  in. 
S/rf  titrum^  iic»  Etjt  pro  quei  pro  quer^  and  1 2  d,  damages.  Et 
ft  pro  def*  pro  def\ 

Sir  Thomas  Abtiey  pro  quer\  The  principal  queflion  is,  in 
whom  the  right  of  adjourning  vcftries  refides.  If  in  the  parfon 
alone,  or  in  him  and  one  church-warden,  it  is  with  the  defend- 
ant :  if  in  the  whole  parifh,  or  in  both  church- wardens,  it  is 
with  the  plaintiff  5  for  then  there  was  no  adjournment,  and  the 
poll  was  regularly  continued  that  day,  and  at  tlic  clof<?  the  plain- 
tiff had  the  majority. 

By  the  89th  canon  church -wardens  are  to  be  chofenby  the 
parfon  and  parifhioners  jointly,  if  it  may  be  5  if  not,  the  parfon 
names  one,  and  the  parifhioners  arc  to  chufe  another.  Accord- 
ing to  this  the  parfon  has  nothing  to  do  in  the  election  of  the 
parifhioners'  church-warden.  But  however  this  canon  cannot  con- 
troul  a  cuflom.  Cro.  Jac.  532.  2  Roll.  Abr.  287.  Cro.  Car. 
551.  liardr,  378.  Carth.  118.  This  will  be  in  effeft  vcfUng 
the  whole  in  the  parfon,  who  never  fummons  the  veftries,  that 
being  the  office  of  the  church-wanlens. 

Bcotle  contra.  I  agree,  if  the  right  of  adjourning  is  in  both 
church -wardens,  or  the  parilh  at  large,  our  clc(3ion  of  Farren 
mufl  fall. 

,  The  jury  have  found,  tliat  the  vicar  was  in  the  chair,  /.  e. 
t3iar  he  prcKicd  in  the  aficmbly ;  from  whtncc  it  may  be  natu- 
rally inferred,  lie  liad  sthc  rijiht  to  adjourn.  As  no  cafe  has  yet 
fixed  ir,  confider  it  on  the  rcafon  of  \\\^.  thing.  Would  you  take 
a  poll  for  adjourning  ?  It  would  he  caficr  to  go  on  with  the  ori- 
jj'.nal  poll.     In  popular  afiemhlies  there  is  a  nccefTity  that  the 

E  e  3  pre- 
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pTefiding  perfon  (bould  have  this  power.  Befides,  It  is  found  that 
the  plaintiff  was  church-warden  the  year  before,  and  was  to  cour 
tinue  till  another  was  fworn  :  what  occafion  therefore  was  thore 
to  re-fwcar  him,  fuppoflng  him  duly  ele£ted  and  Farren  not  ?  and 
what  damage  is  there  that  can  fupport  this  a£tion  i  Hob.  267* 

f  1047  1  Sir  ST. -^i/19  replied.  Though  the  adjournment  is  prcmounced 
by  the  perfon  in  the  chair,  yet  it  is  the  a£t  of  the  whole  aflembly.. 
I  Mod.  194,  236.  2  Mod.  222.  The  cuftom  is  to  chufe  an« 
nually,  and  therefore  he  muft  be  annually  fworn :  and  as  the 
jury  have  found  damage?,  it  is  now  too  late  to  make  any  ob« 
jeftion. 

C-  J.  The  conclufion  of  the  vcrdift  is  general,  whether  the 

defendant  has  made  a  falfe  return,  which  depends  on  the  valif 

dity  of  the  adjournment.  This  is  a  quedion  of  great  confcquence 

as  to  the  rights  of  all  the  parifli  and  their  rates,  and  I  have  heard 

^         nothing  to  fatisfy  me  that  tliis  was  a  regular  adjournment.    . 

The  power  muft  arife  from  the  cuflom,  or  common  law. 
Here  is  no  cuftom  found,  and  I  know  of  no  book  that  (hews 
how  it  ftands  at  common  law.  As  to  the  vicar,  he  feems  to 
have  no  (hare  in  the  eleftion  of  the  fecond  church-warden,  nor  to 
have  any  right  to  prefidc.  Is  the  right  of  adjourning  in  the 
church-wardeqs  ?  There  is  no  cafe  for  that ;  though  if  there  was, 
this  is  found  to  be  the  aft  of  one  only.  We  muft  therefore  re- 
fort  to  the  common  right,  which  is  in  the  whole  afTcmbly, 
where  all  are  upon  an  equal  foot.  And  though  there  may  be  a 
difficulty  in  polling  for  an  adjournment,  yet  as  there  is  no  other 
way,  that  muft  be  taken.  It  would  be  giving  the  vicar  too  much 
influence,  to  fix  it  in  him  and  his  churchwarden. 

As  to  the  obje£lion  that  the  plaintiff  needed  not  a  re-fwearing  : 
it  is  other  wife,  and  in  corporations  when  mayors  are  re-chofcn, 
they  are  always  fworn  again,  though  there  is  a  power  to  hold 
over. 

Caieri  accord^.  And  the  plaintiff  had  judgment  upon  the  firft 
?ir^ument. 


Between  the  Parifhes  of  Heptonftall  and  Evingdon  in  York- 

(hirc. 

^fre  chiidrcii  A  Man  and  four  children  were  fent  to  H^ptonjiall  ?ls  the  place 
?f  ft"  d^d^"^"'  --O^  ^f  ^^^^  fettlcment.  And  I  excepted,  that  tlie  ages  of  the 
Si/irlges  need    children  were  not  fet  out.     Scdper  curiam^  That  is  only  necef- 

fi«t  be  fet  out.  ' 

Burr    Sect.  Ct.  88.S.C.inore  full, 

?  fary 
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fary  where  they  arc  fent  confcquentially  to  the  father's  fettle- 
ment,  but  here  is  an  exprcfs  adjudication  of  their  adual  fettle- 
ment.     order  confirmed  ( i  )• 


(l)    Pex    V.    BramJhanA/   Bmr,      liz.     Rex  v,   Bowli/tg,  ib.   17 7. 
S.   C.    98,     Rex  V,    Uffculm,  ih,     S.  P. 
13ft.     Rex  w.  Higher  Walton,    ib, 

Domlnus  Rex  verf.  Luckup.  [  1048  ] 

TH  E  defendant  was  convicled  on  an  information  upon  the  Tkc  penalty  on 
gaming  aft,  which  fays  that  he  lliall  forfeit  five  times  the  'Ji^^^ru^jtr 
value,  to  be  recovered  by  a  common  inforn^cr,  upon  conviftion.  a/i«T  ^  convk- 
And  it  was  moved,  that  a  fine  fhould  be  fet  upon  the  defend/.nt,  ^'•°* 
if  he  rcfufed  to  fpeak  with  the  profecutor.     Sed  per  cnriam^  All  4Com.Di8t* 
the  judsjment  we  can  give  is,  quod  convlSus  ejl\  and  a  new  ac-  JuftictsofPeacf 
tion  mull  be  brought    upon   thac  judgment  for   the  forfeiture,  C^.  4a0  55*- 
which  was  thought  fufficient  to  deter  the  offenders.     In  the  cafe 
of  recufancy  there   is   no  other  judgment.     LiUw.  159,   162. 
5  Mod.  431.     Cro.  Car.  504,     Co,  Ent.  362,    The  defendant 
was  difcharged  witliout  any  fine  or  cods. 


Smith  qui  tam  verf.  Dunce. 

FTER  a  verdift  againft  the  defendant   for  fuing  in   the  Cods dj kert- 
admiralty  for  a  matter  at  land,  in  which  cafe  double  da-  T'",'*.^"^^,, 

^        .  t  r\  I  I  n      doubled  as  well 

mages  are  given  ;  it  was  moved  on  2  Danv.   221.  that  the  colts  as  thofe  given 
de  incremento  fhould  not  be  doubled.     But  on  citing  Carth,  321.  by  the  jury. 
10  Co.  116.  and  producing  the  record   of  the   cafe  of   Child  v.  ^^^\T 
Sands  mentioned  in  Carihjvjy  where    the  doubling  the  cods  de 
mcremento  was  aihgned  for  error,  and  over- ruled  ;  the  court  was 
of  opinion,  that  there  was  no  diftinftion  between  the  cods  given 
by  the  jury,  and  thofe  given  by  the  court,  but  both  ought  to  be 
doubled. 


Dominus  Rex  verf.  Davis. 

THE  (latute  10  Ann.  c.  23.  requires  the  (herifFto  deliver  The  check  oolii 
to  the  clerk  of  the  peace  all  the  poll  books  taken  at  the  ^^i'/i^^' 
cleftion   of  knights   of  the  fliire.      In  the  Radnorjhire  elec-  muft  be  lodged 
tion  the  flierifF  fwore  a  clerk,  and  each  of  the  CJndidaK^s  had  two  "^'^^^^  cleric 
others,  and  five  polls  were  taken,  which  were  delivered  to  tlie  ^     *  ^***^** 
iherifF,     He  carried  in  that  only  which  was  taken  by  his  clerk,  as 
Veing  the  original  poll,  and  the  others  only  checks :  and  infilled, 
that  the  a£l  in  requiring  all  the  poll  books  to  be  lodged,  meant 

E  e  4  only    - 
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only  m  the  cafe  where  the  poll  is  going  on  at  different  boothsf 
and  all  the  books  make  but  one  poll.  But  the  court  held, 
that  all  the  books  ought  to  have  been  carried  in  ;  and  granted  an 
information  againft  the  (herifF  for  not  doing  it. 

iV.  B.  Upon  a  reference  to   Mr.  Attorney  and  me,  we  re-r 
ported  for  a  m/Ie  profcqui^  it  not  beiijg  a  wilful.  If  any  miftake. 


[  1049  ] 


Domiiius  Rex  vcrf,  Morgan, 


A     Certiorari  wTiS  granted,  to  remove  ?n  indiftmcnt  of  perjury 


Cirti'trsn  to  0/j 

£aUcf  tov  Adc  £\  from  the  Old  Bailey^  on  the  part  of  tlie  defendant",  upon 
an  affidavit  that  he  had  twice  paid  corts  for  not  going  on  to  trial, 
Ante  549,  ind  the  Judges  being  gone  awiiy  ;  which  the  court  allowed  to  Ik  a 
the^note  55J3,  fpeciul  rciifoii,  that  diilinguiihcd  this  from  the  common  cafe, 
Foit.  io68.         where  cci  tloriuui  arc  denied. 


V  hrrf  an  at*^or- 
rc)  i:^  Jcfendiiit 
ho  may  change 
tht  t>rntie  inca 
ATiddir^y:  (1). 
tal'.  Tcnp. 
H-.dw.  S.  C. 

Andf.  3^4. 


Wiglcy  vrrf,  Morgan  un',  &c. 

I^H  E  quedion  was,  v^hcther  an  a£lion  a^ninjt  7m  attorney, 
he  had  privilege  to  change  the  "ocnuc  into  MiddUfix^  aft  wcil 
as  to  hy  it  tlicrc  when  lie  is  phiir.titF.  And  the  court  held  there 
WIS  no  difuTencc.  V'uli'  S.:/k.  66u.  1  Shw.  176.  2  LilL 
/*/•.//?.  Rc-^/?.  370.  I  Ktl\  277.  Jllir/:,  II  Gfo.  I.  Tfiwft/end 
V,  I).\ff^a^  {iifiie  610).  2  l^ent»  47.  The  venue  was  changed 
jiito  Miild/jix  in  this  cafe. 


(\)ni'.  rp('ifuc.v.Rr,yg7r'.r,  fuch  privilege,  f-e  alfo  the  cafes 

j^  liurr.    202 -.      Wncre  tills  c  iic  collected    by   Sir  Jnm':  Burrcnvs, 

was  ovcr-riilcJ,  and  ir  was  fettled  in   a  note    there,    and    Teanily  v, 

that  an  attorney  defendant  has  no  /J«iv,  3   linn  Rep.  573.  R,  ace. 


ffj<ft:a-. 


Iloldfaft  ir^yi  Freeman  ct  al'. 

TH  K  notice  in  ejeftment  was  to  appear  on   the  eflbin  day 
of  this  tern),     And  held  ill,  for  it  fliovild  be  to  appear  tlic 
fu  ll  dyy  in  full  term,  which  is  the  appcarai^ce  day. 


A  I  i\\f\\  carj- 
ty  an  41  i  .-ii  on!y> 

S.  (\  inure  ulU 


Williams  vnf,  Jones. 

IN  tr,»fpafs,  ailault,  and  battery  ;  the  defendant  iuftifled  an 
arrcfl  iimler  pioccfs.  And  on  demurrer  it  was  objo;f.lcd,  that 
though  procef;  will  juftify  the  ailault  in  arreding,  yet  tojuftify 
a  battery,  rclillauce  or  an  attempt    to  rcfcuo  hinifcif  Ihould  be 

(hewn  J 
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(hewn  ;  and  Lutw.  929.  was  cited,  and  precedents,  where  the 
plea  is  Not  guiltjf  to  the  battery^  and  a  juftificationas  tQ  the  aflault. 
Co.  Ent.  303.  b.  Tbo.  306.  I  Brown.  237,  238.  2  Brown. 
134,    145,     146.     Hfarne  489,     St  £»   4.  6.  b.     2  Roll.  Abr. 

S4<^- 

And  after  time  taken  to  advife,  the  Chief  Juftice  delivered 
the  opinion  of  the  court,  that  the  plea  was  ill  \  and  the  plaintiflT 
bad  judgment  ( I  }^ 


(i)  Fide  Trufcpti  V.   Carpmter,  I  Ld,  Raym.  zz^.    Bull.  L.  N. 
P,  19- 


Dominus  Rex  verf.  Jenkins*  r  j^^q  i 

TWO  juftices  made  an  order,  recitbg  that  the  defendant  Twojofticct 
had  been  charged  with  being  the  father  of  a  baflard  child,  cannot  acquits 
;md  that  upon  examination  into  the  matter  they  were  of  opinion  JJJ^^^wd* 
kcwas  not  fo,  and  do  therefore  adjudge   that  he  be  acquitted  Caf.Temp. 
thereof.  Harfw.  38. 

A  SeC  Ca»  p. 

And  the  court  upon  confuleration  were  all  of  opmion,  that  the  Foley^  421. 
juftices  had  gone  too  far ;  for  their  whole  authority  is  under  18  *•  ^• 
El.  c.  3.  whereby  they  are  only  impowered  to  take  order  for  the 
relief  of  the  parifli,  and  punilhment  of  the  offender ;  but  have  nc^ 
power  to  acquit  the  party,  or  convi£k  him  finally  :  which  ap- 
pears likewife  from  their  proceedings  being  in  Engl'tjh^  where 
they  are  not  required  to  fet  out  the  evidence,  or  (hew  a  fummons. 
The  fcfTions  indeed  on  3  Car.  i.  r.  4.  $  15.  may  make  a  final 
order ;  and  after  a  man  is  difcharged  by  one  feffions,  a  fubfe- 
quent  felGons  cannot  take  it  up  again,  as  was  held  Mich.  1 3  Geo.  >^ate  71^. 
I  •  Rex  V.  Tenant.  And  it  would  be  greatly  inconvenient,  the 
juftices  ihould  have  fuch  a  power ;  becaufe  the  parifh  cannot 
appeal :  the  defendant  indeed  may,  not  by  virtue  of  exprefs 
words,  but  in  confequence  of  the  claufe  about  giving  fecurity  to 
abide  the  order  of  fefTions,  if  the  party  does  not  fubmit  to  the 
order  of  two  juftices.  And  though  a  man  may  hereby  be  liable 
\o  be  harrafl'ed  in  being  carried  before  feveral  juftices,  that  is  a 
lefs  evil  than  the  other  :  and  befides,  this  court  is  open,  if  any 
thing  (houUi  be  done  to  tlie  manifcft  oppreflion  of  the  party.  The 
order  was  quafhed. 
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Dominus  Rex  vcrf.  Davis  and  Gofling. 

Ofthe  power  of  ^  |  ^  H  E  fefllons  of  Monmouthjbire  made  an  order,  reciting 
^onftjblct'**  ^*^  JL  thAtAblani  and  Evons  had  complained,  that  they  had 
Caf.Tcmp.  fcrvcd  as  conftables  of  Chefyjiow  2l  year,  atid  that  though  four 
Hardw,  269.  pctfons  wcFC  rctumcd  by  the  homage  to  the  ilcward,  he  had  ap* 
S.  C.  more  full,  pointed  no  new  ones  ;  and  therefore  they  prayed  to  be  difchargcd, 

whereupon  it  is  ordered  that  the  defendant*  be  appointed  in  meir 

Head, 

And  upon  confidcring  the  ftatute  ig  ^  14  Car.  2.  c.  12. 
which  only  impowers  the  fellions  to  appoint  conftibJes,  until  the 
Lord  (hall  hold  a  court ;  this  order  war>  quafticd,  becaufc  it 
was  in  the  disjunftive,  for  a  year,  or  until  others  were  chofen. 
Befides,  there  was  no  adjudication  that  the  others  had  fcrved  a 
year. 


(i)  It  appears  from  this    re-  to  take  the  oath  of  office  befbrv* 

port  that  •there  were   two  other  JU.  78.    5  Med,  131.    Buc   the 

exceptions,   1.   That  it   was  not  court  gave  no  opinion  upoQ  cheft 

faiJ    thj;   the    p^rfons  thus   ap-  objedioni  buc  quaihed  the  order 

poiucadwere  inhabitants- oi  C6«f/-  for  being  in  the  disjunctive*     2 

jfiv:i\     2.     That     no     particular  HaiAik.  F.C*  c.  iQ,/,  ^^,  p.  loy 
jttliice    is    Appointed  lor    them 

C  105^  3  Cooper  verf.  Lc  Blanc,     At  Guildhall. 

Where  a  man  f  I  ^  H  E  defendant  was  fued  as  indorfor  of  a  note.  And  it 
has  owned  his  J^  ^^^s  provcd,  that  a  difcountcr  fcnt  the  note  to  the  dc- 
dorfemcnJ  he'  fcndant,  who  looked  on  it,  and  faid  it  was  his  hand,  and  the  note 
ihaii  net  fct  up  (which  had  fome  months  to  run)  would  be  paid  when  due.  The 
a  Uc.cnce  of  for-  Chief  Jufticc  refufcd  to  let  the  defendant  in  to  (hew  forgery  by 
fude.  ^  °°*  *"  fimilitude  of  hands  (i ),  fince  it  would  tend  to  dellroy  ail  ncgo- 
Ann.  295.  S.  C.  tiatlon  of  notes  and  bills.  But  he  fecmed  inclined  to  allow  proof 
of  aftual  forgery,  if  the  defendant  could  have  Ihewn  it  (2), 
which  he  could  not.     And  the  plaintiff  obtained  a  verdi£l. 


(1)  Bull,  L.  N.  P,  23^.  946.  and  the  authorities  cited  in 

(2)  Jenmfigi  v.   FtniAcr^    ante     the  note  are  c0Ar/r«  to  this  J^VJciv. 
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Barker  verf.  Sir  Wolfton  Dixie. 


IN  cafe  for  a  malicious  profecution  of  an  indi£lmcnt  for  fc-  J^* "^ ^'"^ ^ 
lony,  the  jury  found  for  the  plaintiff,  and  gave  5  j.  damages,  maje"'^    *' 
Aad  upon  motion  for  a  new  trial  on  account  of  the  fmallnefs  of  Amdr.  iCi.  n. 
damages^  the  court  held  there  could  be  no  neur  trial  on  that  ac*  !*  ^  9* 
count:  for  this  was  not  a  falfe  verdid,  as  finding  for  the  de-  i^Ate^si  940. 
fendant  would  be,  and  would  fubje£l  them  to  an  attaint  \  whereas 
they  having  found  rightly  for  tlie  plaintiff,  no  attaint  would  lie. 
And  newtiials  came  in  the  room  only  of  attaints,  as  a  more  ex- 
peditious and  eafy  remedy. 


Kynafton   verf.  the   Mayor,    Aldermen   and    Affiftants    of 
Shrew^ury. 

TO  a  mandamus  to  reftore  the  plaintiff  to  the  office  of  alder-  Ifi>ne  msmbex 
man  it  was  returned,  that  at  an  afl'embly  hdd   tucR  *  ^ui^T^d  ***  *** 
day  the  plaintiff  was  for  being  abfent  three  years  removed.    And  co!?^te  afl^m- 
upon  a  traverfe  of  every  part  of  the  return,  a  fpecial  verdift  was  b!y»  the  aait 
found  as  to  fomc  points  which  are  not  neceffary  to  be  dated,  in  ^^b^o!  Par  Ci. 
as  much  as  no  opiuion  was  given  upon  any  but  one,  which  was  271.  ' 
this.     The  removal  was  not  upon  a  charter  day,  fo  a  fummons  Vincr  vol.  14. 
Df  an  affcmbly  was  neceffary  :  the  mayor  gave  orders  for  a  fum-  ^'J^  Tempt^ 
mons  of  all  the  members,  but  the  ferjeant  being  informed  and  Hardw.  147. 
believing  that  one  of  the    aldermen  was  out  of  fummons,  ne-  *  Barn.B.  R. 
gkfted  to  give  him  notice,  though  he  had   a   boufe  and  family  y^n^y.  17/,  360. 
in  the  town,  and   accordingly   returned  him  out  of  fummons.  s.c.s.  P.  ib. 
And  upon  this  part  of  the  cafe  the  court  was  of  opinion,  it  was  pj.'s^p  ^^^ 
not  a  rcijnlar  alf^imhly,  for  every  member  ihouid  be  fummoned  ; 
and  he  has  a   right  to  debate  as  well  as  vote.     And  this  point 
has  been  fo  often  fettled,  that  it  is  not  now  to  be  made  2  qucl- 
tion.     And  by  the   fame  rcafon  that  the  omitting   to  fummons 
one  man  may  be  excufed,  the  omiffion  of  a  greater  number  may     T  ^^5^  J 
be  palled  over. 

Whereupon  a  rule  was  pronounced  for  a  peremptory  manda- 
mus. And  the  plaintiff  prepared  to  enter  up  a  judgment  for  his 
damages  and  colls,  when  it  was  found,  that  at  the  trial  there  was 
m  omiffion  of  damages,  and  confequcntly  there  could  be  no 
judgment  for  cods. 


(l)  Vide  Sir  Chrifiofher  Mufgrave  V.  Nccin/on^  ante  584. 

To 
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Where  ftn  trying  Xo  fupply  this  defe£l  the  court  was  moved  for  a  writ  of  in- 
letttmnoda.  <{^i^Y'  And  Cro»  Car»  143.  and  the  cafes  of  nuare  impedit  weiA, 
mages  are  jiven,  dower  werc  Cited)  whete  damages  not  being  tnc  git  of  the  ac- 
?I!l)2lcrr^^  *t  ^^°"*  ^^^^  want  of  them  may  be  fupplicd  by  writ  of  inquiry. 

of  enquiry. 

Ante  I o> I.  To  this  It  was  anfwered,  and  rcfolved  by  the  court,  that  the 

McfstfegWen  ^^^c  laid  down  in  CA^y/z^/s  cafe,  i  o  &•  is  right,  that  where  the 
jiojudgmcaccan  jury  are  charged  with  a  matter  for  which  an  attaint  will  lie  if 
be  c^trcd.  they  give  a  falfc  vcrdift,  it  can  never  be  fupplied  by  writ  of  in- 

waavcroAhem    ^^"^Ji  ^^^ ttivA bc  by  ventre facios  de  novOf  and  fo  is  Salk.  205. 

hj  the  plain-        5  Jidod.  1 1 8. 
tiff  fet  it  right. 

ihuj^s.  '^'  By  the  ftatute  9  jinn.  c.  20.  this  traverfe  is  given  in  the  room 

<E.  I.)  344.       of  an  aftion  for  a  fahe  return :  and  as  there  it  cannot  be  faid  the 

lfnodama°ct     dai^^iges  are  collateral,  fo  neither  can  it  here;  for   they   arc 

are  affeiTed  upon  confequent  upon  the  liTue,  and  as  much  within  the  charge  of  the 

luch  atravertc     jury.     No  onc  can  doubt,  but  that  if  in  an  aftion  for  a  falfe  re- 

w«*id^bc"fuhiea  *^"*  damages  bad  not  been  given,  they  could  not  be  fupplied  by 

toan  adion        a  writ  of  inquiry.     All  the  cafes  of  replevins  upon  the  ftatutc  17 

^a£a(eretorii.  Q^^^  o.  c.  7.  are  in  point  as  to  that,     i  Sid.  380.     Raym.  170. 

1  Fetit.   40.     2  Keb.  408.     Tucker  v.  Stevens   in  C.    B,  Trin* 

6*Geo,  I.     Here  it  ought  to  bc  by  the  fame  jury,  and  there  is  no 

difference  between  a  fpecial  and  a  general  verdift.     The  plain- 

tiff's  counfelwill  tiierefore  confider  what  to  do,  or  pray. 

And  a  writ  of  error  being  then  depending  in  Parliament,  it  was 
not  thought  advifable  to  pray  a  venire  facias  de  nov^,  but  to  con- 
Jlilrr  of  feme  form  of  a  judgment  to  be  entered  up,  in  order  to 
r.irry  to  the  Lordj.  And  the  judgment  that  was  entered  was, 
"  It  is  confidered  by  tlie  court,  that  the  return  is  not  fufBcient 
**  in  law  to  bar  or  preclude  the  faid  Corbet  Kynnjlon  from  being 
**  rcftorcd  to  the  faid  place  or  office  of  one  of  the  aldermen  of 
**  the  faid  town,  and  that  the  faid  return  for  the  rcafons  afore- 
'•  faid  be  difallowcd  and  quaflied," 

And  thereupon  the  caufe  was  argued  at  the  bar  of  the  Houfe 
of  Lords,  v\  lierc  no  opinion  was  given  upon  the  points  of  the 
fpecia!  V'TdicV,  but  a  judgment  pronounced  for  remitting  the  re- 
C  '053  J  cord  to  77.  R,  who  were  directed  to  award  a  venire  facias  de  novo* 
There  werc  three  Judu:es.prcfent,  C.  J.  IVilles^  J.  Denton^  and 
Ji.  Thoirfjotiy  to  whom  two  queftions  were  put. 

r.  Whctlier  there  being  no  dam.iges,  any  judgment  could  be 
entered.  To  which  they  anfwered  that  there  coulxl  not  ;  and 
dcclarc^l  tliat  no  wniver  or  rnnltiit  of  damages  below  could  have 
fct  this  light,  for  tlicn  there  would  bc  nothing  to  give  judgment 
U>r,  the  entry  b^iiig  only  a  judgnicnt    for  damages  and  cofts, 

and 
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t  peremptory  mandamus  goes  by  rule  for  him  for  whom 
ent  is  given,  which  are  the  words  of  the  ftatute. 

:  fecond  queftion  put  to  the  Judges  was,  whether  as  no 
es  arc  given,  the  plaintiffs  in  error  would  not  be  fubjed  to 
on,  which'  would  be  a  double  vexation.  As  to  this  their 
a  was,  that  an  aftion  might  be  brought,  the  ftatute  only 
it  away  in  cafe   damages  are  given  upon  trying  the  tra- 


»5J 


J  judgment  was  reverfed,  and  a  venire  facias  de  nov9  direft- 
x:  awarded  by  JK.  R.  (2). 


Viik  Hafiwells.  Cbalie^fll. 

Parker  v.  milj,  i  Cooke's 
Law.  166.  1  Term  fief* 
LiMario^v  V.  Mafon^  5 
\ep.  367.  In  which  cafes 
•afc  of  Lords  have  direded 
r  de  no^jo  to  he  awarded  by 
In  Street  v.  Hopkinfm^  pofi, 

Caf.  Temp.  Hard.  345. 
vhich  was  a  writ  of  error 
iie  C9mm9m  Pleeu,  the  court 
r'/  Bench  were  of  opiDion 
eycould  oot  award  a  'venire 
for  that  would  be  for  B,  R. 
inae  and  transfer  the  pro- 
gs into  their  coart.  But  in 
fd  r.  Goodrigbt^  Ccnvp.  91. 
MansfieU  declared*  that  the 
of  ^.  R.  have  power  to 
fuch  a  nfenire  in  a  writ  of 
rom  the  C<^^/.?/jcn  PUas,  and 


in  Qfant  v.  Jftle,  Doui.  yzz.  they 
did  award  it,  as  alfo  in  Betu  v. 
Baker  J  3  Term  Rep,  37.  See  alio 
SuttM  T.  yobttfioa,  1  Term  Rep. 
528.  and  the  cafes  colleded  ia 
note  (^).  InTrevor  v.  M^ii/,  B. 
R.  refofed  10  award  fuch  a  writ 
upon  the  ground  that  the  pro- 
ceedings upon  which  error  was 
brought  originated  in  an  inferior 
court.  I  Term  Rep,  151.  B  ut  ia 
Davis  V.  Pitree^  2  Term  Rep,  125. 
where  a  bill  of  exceptions  had 
been  tendered  in  the  court  of 
Great  SefOons  in  IVales ;  and  the 
proceedings  were  removed  by  writ 
of  error  into  B,  R.  that  court  be- 
ing of  opinion  that  the  bill  was 
properly  tendered,  awarded  a  ve^ 
nirt  de  t.gzo  into  the  next  En^ijb 
county. 
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lo  Georgii  2   Regis.      In  B.  R^ 


Philip  Lord  Hardwicke,  Chief  yttftice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  K;it. 

William  Lee,  E/q; 

John  Willes,  E/qi  Attorney  General. 

Dudley  Ryder,  Efq\  Solicitor  General. 


f  Jrijlices, 


There  muil  be 
perfonal  fervice 
'  of  a  witnefs  to 
'warrant  an  at- 
tachment. 
Ante  8io. 
Poil.  XI 50. 


Servant  a  wit- 
nelt  in  a£tioa 
by  the  mafter 


Smalt  irrf.  Whitmill. 


AN  attachment  was  moved  for  againft  a  witncfs,  for  not  at- 
tending, being  fubpocnaed,  and  having  a  (hilling  left. 
But  it  appearing  not  to  be  pcrfonal  fcrvice,  the  court  held  it 
not  fufficient  to  warrant  a  proceeding  criminalljr  againft  him  (i ) ; 
whether  it  would  do  in  an  adion,  they  would  not  declare.  It 
was  alfo  faid,  that  though  a  fliilling  is  what  is  conftantly  given 
with  z/ubpcenay  yet  if  the  witnefs  comes  far,  there  ought  to  be  a 
tender  of  reafonable  charges. 

(l)  Wakefield's  cafe,  Caf.  Temf,  Hardw,  3 1 3.  S.  F. 

Cock  verf.  Wortham. 

IT  was  held,  that  in  an  a£lIon  brought  by  a  father  for  de- 
flowering his  daughter,  per  quod  he  loft  her  fervice ;  the 
daughter  might  be  examined  as  a  witnefs  for  the  plaintiff  (i). 
AnU/^i/s^y  S9S*  944- 


(!)  Tullidgi  V.  Wi/r,  3  rVil/:  18.  S.  P*  But  flic  mull  not  give  ia 
cvictencc  a  proinifc  of  marriage.  It, 
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Street  verf.  Hopkinfon:  et  a]\ 
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A  Writ  of  error  was  broueht,  tarn  tn  redditione  ludtcu  againft  ^^!?''*^*"», 
-      ^  /v  ^  5'   J-     .•  .•     •  •    n.    1  the  ibtute  of  114 

the  teltator,  quatn  m  adjudicatione  executioms  agamic  the  ex-  miuriont  in  er*. 

cutors.     As  to  the  principal  judgment,  the  defendant  in  error  f?f*  ihtjudg- 

pleaded  the  ftatute  of  limitations,  and  prayed  that  the  judgment  S^"  uLuff*!^ 

be  affirmed.     As  to  the  award  of  execution,  in  nullo  eft  erratum  his  wrU? 

was  pleaded.     And  that   appeared  to  be  in  a  fcire  facias  againft  ^*(-  '^'«™F 

two  executors,  one  of  whom  pleaded  ne  unques  executor ^  and  tlie  s.~I?7*  ^^* 

other  pleaded  payment  by  the  teftator :  and  upon  this  plea  there  ^^ote  127, 439^ 

was  a  verdift  againft  it,  but  no  verdiCt  as  10  tlic  other,  and  then  ^*5* 

follows  the  award  of  execution. 

As  to  the  principal  judgment,  the  only  doubt  was,  whether 
as  the  defendant  in  error  had  concluded  with  a  prayer  that  tlie 
judgment  be  ailirned.  the  court  could  give  the  proper  judgment, 
which  was,  that  the  plaintiffs  be  barred  of  their  writ  of  error. 
But  the  court  held,  thi<t  they  were  not  bound  by  the  prayer  of  an 
improper  jufl^Tmenr,  and  therefore  pronounced  the  rule,  that  the 
plaintiif  in  error  ihould  be  barred. 

'     & 
And  as  to  the  award  of  execution,  they  were  of  opinion  it  was  There  can  00  • 

wrong,  and  that  not  being  in   the   fame  court,  they  could  not  *''«'^'/«f»«'  </' 

award  a  venire  facias  de  novo  ( I )  :  and  this  being  a  diftinft  judg-  oncTvor^'^"'^*^ 

ment,  might  be  i overfed  without  affeding  the  other.     And  it 

was  reverfed  accordingly.     The  cafes  cited  upon  the  firft  point 

were  Show,  50.     CartL  369,  370.     Lutw.  1386.     2  -^<'^'*  5^.  ■ 

And  on   the  fecond  point,  i  RoIL  Abr*    803.     r    /////.    127. 

3  Salk.    372.      Cattle  v.  Andreivi,  Hil.  5    W.  ifT  M.  rot.  826. 

in  B.'R*     Cumb.  259.     Sa!i»  4,  363. 


(l)  Aite  1052.  and  the  cafes  cited  in  the  Dote  contra, 

Dodfon  verf,  Taylor. 

THE  caufe  was  tried  by  provifo,  and  the  planitifTnonfuitcd.  There  mall  fee 
But  that  nonfait  was  fct  afiJc,  for  want  of  a  rule  being  a  fulc  b-tore  «ny 
given  in  the  office,  the  form  of  which   is,  Finl  nift  prlus  per  pro^    *      -^  ^'*^'  ** 
^fofi  querens fecerit  defdtam.      And  this  was  agreed  to  be  the  old 
practice,  but  generally  Jifcontinued.     S/z/c/ and  Lilly  s  Rcgijhrs 
were  cited,  and  the  noi.iuit  fet  afide  (1). 


(i)  ProuJe  V.  HVl'msfc,  1  Jlar-  thi^rulc  aTiy  time  before  the  trial, 
nard.  B,  R,  18.  ace.  But  iris  Ki/t^y,  Pipfet^  i  Term  Rtrp.  6.)^» 
fufficieat  if  the  defeadant  ob;ain 
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Thruftout,  on  the  dcmife  o(  Turner,  verf.  Grey  ct  al*. 

Court  canntt  T  T  P  O  N  a  fpccial  vcrdi£k  in  cjc£lment,  it  appeared  that  the 

In^jcamcnt"*'  kJ    ^^^^  of  the  plaintHF  claimed  as  tenant  for  life  :  and  upon 

though  leflbr's  an  affidavit  of  his  death,  it  was  moved  that  all  proceedings  might 

title  U  at  an  ftj^y^  g,j^^  j^  could  fignify  nothing  to  argue  it  upon  the  merits. 

Caf'Tcmp.  Sed  per  curiam f  Though  the  pofTeffion  cannot  be  obtained,  yet 

Hardw.  165.  the  plaintiff has  a  right  to  proceed  for  damages  and  cofts :  all  we 

<"com.  Dig!  ^^^  ^^  ^^>  *°  oblige  him  to  give  fecuritv  for  cofts,  now  the  \cSar 

'i>ieader.  is  dead ;  as  we  do  in  the  cafe  of  infant  leflbrs,  who  cannot  enter 

(iZ,4,)684.  into  the  common  rule. 


Wcfton  verf.  Pool. 

The  executrix  /i  N  attorney  delivered  his  bill,  and  after  his  death  applica* 
•f  an  attorney  J^^^  tion  wa$  made  to  tax  it,  and  above  a  fixth  part  was  ftruck 
iUo*r  fixTh  part  ^^*  ^^  ^^^  moved  that  the  executrix  might  pay  the  cofts :  but 
Dt  the  bill  is  the  court  hehl  ftie  fliould  not,  for  the  words  of  thea£t  i  Geo.  2. 
ukcaoft;  ^^  23,  §  22.  impofe  them  upon  the  attorney  or  folicitor  only,  and 

3  -i^fkr  ?^/x  ^^^he  executrix  is  not  to  blame,  if  flic  Hands  upon  his  bill,  or  makes 

^    ^  ^<S'  4*-ftrout  one  from  his  books  (i). 


(l)  Button  v^  ^gate.  Say,  L,  of  Cf/itf  327.  S.  P. 

Middlcton  et  ux*  verf.  Croft. 

0/  the  junf-      T  N  prohibition  the  plaintiff  dochres,  that  by  llic  ftatute  7  £*f  8 

didiioaof  the      J^   j^,  3.^.  3^.  a  penalty  of  10/.  is  infliiled  on  every  man  who 

S  d^lftine  **  'w^'^J^i^s  without  liccncc  or  banns,  notwithftanding  which  he  and 

marriages.  liis  wife  had  been  cited  into  the  fpiritual  court,  for   being  mar- 

a  Bam.  8.  R.      yigj  before  eight  in  the  morning,  without  licence  or  banns,  con- 

a^Keiy.  148,       trary  to  the  canon,  *vhich  fixes  the  time  to  be  between  eight  and 

a  Atlc.  650.       twelve,  and  rcqtiires  a  licence  or  banns  :  that  they  are  lay  pcr- 

Anir,  57.  {ons,  tiot  bound  by  the  canon,  and  therefore  pray  a  prohibition. 

Aiin"*57,^3i"**  The  defendant  as  to  the  contempt  pleads  Not  guilty,  and  fora 

395*  confultation  demurs. 

4  Vin;  Abr. 

9.  C,  And  after  fevcral  arguments  at  bar,  the  Chief  Juflice  this  term 

delivered  the  rcfolution  of  the  court. 

Lord  Hardwkkey  In  this  cafe  three  que.lions  have  been  made. 

!•  Whether  by  the  canons  of  1603.  lay  pcrfons  arc  punifliablc 

I  for 
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tot  a  clandeftine  marriage.     2.  If  not :  whcthci  by  tTic  canon 

law  anciently  received  the  fpiritual  court  has  a  jurifdiftion  to 

proceed  for  a  clandeftine  marriage^     And,  3.  Suppofing  they 

have  a  jurifdidion  either  way,  whether  that  jurifdiilion  is  taken      ['^57  J 

away  by  the  a£l  of  Parliament^  which  has  inflicted  the  penalty 

of  10 /• 

As  to  the  firft  of  thefe,  two  things  are  confiderable,  i.  Whe- 
dier  the  laity  are  within  the  words  of  thofe  canons.  2.  Whether 
there  was  ^  proper  authority  to  bind  the  laity,  if  the  words  do 
extend  to  them. 

And  as  to  the  queftion,  whether  the  words  take*  them  in : 
thofe  which  atiy  way  relate  to  this  matter  are  the  62d,  loift; 
load,  103d,  and  104th  canons  :  in  the  four  fir  ft  of  which  there 
are  no  words  that  afFc£^  the  parties  contracting :  indeed  in  the 
104th  there  arc  words  relating  to  the  married  perfors;  but  they 
relate  only  to  marriages  under  void  or  irregular  licences,  which 
IS  not  this  cafe :  and  therefore  upon  this  point  we  are  all  of 
opinion,  that  lay  perfons  are  not  within  the  words  of  the  canons 
of  1603. 

The  next  point  is,  whether  the  makers  of  thofe  canons  had  a 
power  to  bind  the  laity.  They  were  made  by  the  bifhops  and 
clergy  in  convocation  aflembled,  by  virtue  of  the  King*s  writ, 

and  confirmed  by  his  charter  under  the  great  feal. 

I 

The  general  opinion  has  been,  that  thefe  having  never  been 
received  or  confirmed  in  Parliament,  cannot  bind  tlie  laity.  And 
my  brother  IVright  in  his  argument  fecmed  to  admit  it,  by  put- 
ting the  cafe  upon  the  foot  of  the  old  canon  law :  but  as  thd 
other  counfel  who  argued  on  that  fide  did  not  give  it  up,  it  may 
be  proper  to  fettle  it :  and  we  are  all  of  opinion,  that  propria 
vigorej  the  canons  of  1603.  do  not  bind  the  hity  v  I  hy  prcprlo 
vigortjhcczKifc  fomc  of  them  are  only  declaratory  of  the  ancient :-..^j.^ 
canon  law.  s'^ 

They  who  look  into  Spe/man*$  colleflion,  will  find  much  rt\zt'^y£^ 
tcr  in  tlie  ancitrnt  councils,  that  may  ferve  for  iiluftration  anAi>^ 
ornament;  but  as  tliofc  were  often  mixed  affcmblics,  compofed 
of  the  nobility,  leganrine  aJithorlty,  and  papal    ufurpation,  little 
is  to  be  found  as  to  the  merits  of  the  queftion,  wliethcr  the  laity 
are  bound  or  not. 

The  only  proper  way  therefore  is,  to  confider  thU  queftion 
npon  the  fo(»t  ol  the  ancient  conflitutlon.  No  new  law  can  be 
introduced  here,  but  is  the  work,  and  has  the  confcnt  of  the 
tliree  eikatcs  of  tlie  realm  :  and  fo  it  is  declaicd  in  the  ParliameTit 

Vol.  II.  F  f  R,U 
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Roll  4  Hen,  5.  p.  2.  «®.  19.  12  Co.  74.  4  /«^.  I.  For  thcf 
reprefenting  the  whole  realm,  every  man  is  by  reprefentalion  a 
party.  In  the  making  of  canons,  the  Royal  alTent  is  all  the 
(hare  that  the  Legiflature  has  in  them :  for  the  Lords  and  Com- 
[  1058  J  mons  are  excluded,  and  not  reprefented.  It  was  faid  in- 
deed by  Dr,  Andrews^  that  even  in  Parliament  there  was  not  an 
aftual  reprcfentation  of  all  orders  and  degrees  of  men,  there  be- 
ing more  fubje£ls  who  do  not  vote  in  the  eleftion,  than  who  do. 
But  that  does  not  make  it  ceafe  to  be  a  reprcfentation :  it  was 
impofTible  that  all  could  join  in  the  elefiion,  and  therefore  our 
conftitution  has  fixed  it  in  the  more  worthy,  who  have  a  right 
to  bind  the  reft.  The  learned  Doftor  indeed  advanced  a  notion, 
that  the  parfon  reprefents  the  parifh :  but  how  can  that  be,  when 
we  all  know  the  parfon  is  not  elefted  by  them  ?  The  writ  is 
convocaki facias  totum  clerum^  and  the  premonition  is,  that  arch- 
deacons and  deans  (hall  come  in  perfon,.and  the  reft  by  their 
4laft.  322.  reprefentatives.  Thcfe  (hew  plainly,  that  the  clergy  only  arc 
called,  and  that  the  proftors  are  chofen  to  reprefent  the  clergy 
,  only.     Hence  arifes  the  dillinQion  between  canons  made  in  an- 

cient councils  confirmed  by  the  empire  after  it  became  Chriftian, 
and  thofe  made  here.  The  Emperor,  according- to  Jujliman 
and  the  DigcJI^  had  a  legiilative  power;  and  when  they  received 
hisjconfirrnation,  they  had  their  full  authority.  But  that  is  not  the 
cafe  here  :  the  crown  has  not  the  full  Icgiflative  power,  and  it  is 
therefore  rightly  faid  in  Salk.  673.  The  King's  confent  to  a 
canon  /;;  re  ccdtfiajlka  makes  it  a  law  to  bind  the  clergy,  but  not 
the  laity :  and  no  one  can  fay,  that  the  confent  of  the  people  is 
included  in  the  Royal  confirmation. 

Another  argument  is,  that  by  our  conftitution  taxes  and  new 
laws  are  co-exienfive  :  the  Parliament  lay  taxes  on  all  the  peo- 
ple;  but  the  clergy  never  pretended  to  tax  any  but  themfclves. 
And  it  feems  very  abfurd,  that  when  they  cannot  raife  money 
upon  the  laiiy,  ihty  fliould  Hill  have  it  in  their  power  to  enadt 
new  laws,  whereby  their  liberty  and  property  may  be  afiecled. 

In  all  the  acts  fince  the  reformation  for  confirming  forms  of 
prayer,  and  other  cccicrMllical  conllitutions,  the  preambles  fliew 
that  the  clergy  in  convocation  were  only  confidered  as  the  pro- 
pounders  of  them.  It  was  faid,  that  this  did  not  give  being  to 
them  as  laws,  to  bind  the  laity,  but  was  only  to  enforce  them  by 
the  addition  of  civil  penalties.  But  that  is  not  the  only  reafon, 
though  it  is  one.  The  true  ufe  of  thefe  confirmations  in  Parlia- 
ment was  the  extenfion  of  them  over  the  laity,  who  would 
othtrwife  not  be  bound.  It  has  been  faid,  that  at  leaft  they 
Ihouid  bind  in  re  ecclefuijlica :  but  this  proves  a  great  deal  too 
much.      There  aie  many  things  of  an  ccclefiaftical  nature, 

which 
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Wlilcli  no  canon  can  touch,  as  the  cafe  of  tithes,  the  degrees  of 
confanguinity,  and  the  operation  of  adminiftrations :  and  if  this 
argument  would  hold,  they  might  overturn  the  common  law  as 
to  the  heirfhip  of  lands,  and  the  dififion  of  perfoi^al  eftaxes, 
which  would  never  be  endured.  Thcfe  are  matters  that  have 
always  been  regulated  by  the  legiflaturc,  witnefs  the  ftatutes  of    [  1059  3 

J'\2  Hen.  8.  r.  28.  21  Hen.  8.  c.  5,  and  22  ti  23  Car.  2.  r.  10. 
f  they  were  thought  to  have  power  in  thefe  matters,  how  came 
the  biihops,  at  the  time  of  making  the  ftatute  of  Meruny  c.  9. 
to  apply  for  a  declaration  touching  the  legitimacy  of  childrea 
born  before  lawful  marriage  ? 

As  to  the  cafe  cited  from  i  Roll.  Abr.  909.  7.  5.  that  bona  no* 
taUlia  were  by  a  canon  fettled  at  5/.  in  King  ^jw^j  the  Firft's 
time.  In  the  firft  place  it  is  a  miflake,  for  there  were  canons 
fet  it  at  that,  long  before  even  Perkins ^  who  $  489I  notwith- 
ftanding  eflimates  them  at  40 /•  Rolle  himfelf  adds  a  dubiiatur. 
And  after  aUj  what  is  this  more  than  a  regulation  of  fees  amongft 
themfelves  ?  8  6V?.  135.  /r.  is  a  report  of  the  fame  cafe,  and  he 
fays  nothing  of  this  y  fo  that  at  moft  it  is  but  a  loofe  faying  in  an 
abridgmeAt. 

In  the  ftatute  law  there  is  nothing  exprefs  upon  this  point ; 
but  there  are  ftrong  implications.  The  25  Hen.  8.  c.  19.  im- 
powers  commiflioners  to  infpeft  the  canons :  and  in  RaJlaP%  fta- 
tutes there  are  feveral  afts  fubfequent  for  that  purpofe.  And  it 
IS  obfervable,  that  the  ftatute  of  25  Hen.  8-  begins  with  the 
fubmiflion  of  the  clergy  in  verbo  facerdotii  j  and  though  nothing 
is  faid  as  to  the  perfons  to  be  bound,  yet  it  appears  the  clergy 
thought  it  proper  to  take  along  with  them  the  confent  of  the  laity, 
to  abrogate  and  alter  canons :  and  every  body  muft  fee,  that  if 
this  authority  had  been  executed,  the  fyftem  would  have  derived 
its  binding  force  from  the  grantors. 

I  ccm6  next  to  confidcr  the  judicial  authorities.  The  firft  is 
the  prior  of  Leed*^  cafe,  20  Hen,  6.  12.  b.  Brooke  Ordinary  1. 
where  it  is  exprefsly  bid  down,  that  the  ordinary  has  power  to 
make  holidays,  falling  days,  and  conftituiions  provincial,  de  Iyer 
k  clergy^  mes  nemy  de  Iyer  le  temporally^ 

The  next  cafe  Mich.  24  Ed.  4.  44.  b.  where  though  there  is 
fome  difference  in  opinion  upon  the  power  of  the  convocation, 
yet  as  to  the  point  now  in  qucftion  it  is  agreed  on  both  fiacs. 
In  5  Co.  32.  b.  Caivdne*s  cafe,  my  Lord  Coke  lays  it  down,  that 
by  general  confent  of  the  whole  realm  canons  may  be  made  or 
altered. 

Ff  2  In 
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In  Mo.  755.  Plowd.  43,  2  G>,  37.  the  queftion  propofed 
is,  whether  dhe  deprivation  of  the  puritan  minifters  was  lawful ; 
and  the  Judges  faid  it  was^  becaufe  the  King  had  delegated  them 
full  power,  as  he  might* 

-  .  That  a  parliamentary  confirmation  is  neceflary,    fee  Carth, 

485«     Salk.  134,     And  I  have  fcen  two  manufcript  reports  of 
[  1060]     that  cafe  in  Cir/^K;,  by  my  Lord  Raymond  zaA  Chief  Juftice 
-.  -  Eyre  both  of  which  agree  with  the  report. 

In  Mod*  Caf.  1 88.  in  a  fuit  for  not  coming  to  church.  Holt 

fays,  if  you  have  a  canon  before  1603.  it  may  bind:  and  in 

Davi/s  cafe,  Mieb.  5  Geo.  i .  in  C.  B.  King  C*  J.  laid  it  down 

as  a  prevailing  opinion,  that  the  canons  of  1603,  did  not  bind 

.the  laity* 

Having  thus  confidcred  the  cafes  which  warrant  our  opinion^ 
let  us  now  take  notice  of  the  three  cafes  relied  on  againft  it. 

The  firft  is  in  Mo.  781.  a  very  extraordinary  cafe,  and  no 
precedent,  for  there  both  were  clerks:  and  thougk  it  is  laid 
down  pretty  ftrongly,  as  if  a  bifhop  could  bind  his  diocefe ;  yet 
,  it  is  not  faid,  that  he  could  bind  the  laity  therein* 

The  fecond  cafe  is  Vaughan  327*  and  what  he  fays  there  is 
certainly  right,  that  a  lawful  canon  is  the  law  of  the  kingdom,  as 
well  as  an  a£k  of  Parliament.  But  does  he  defme  what  is  a  law- 
ful canon,  or  that  it  will  bind  the  laity  without  their  confent  ? 
On  the  contrary  in  the  very  next  paragraph  he  fpeaks  of  a  canon 
as  warranted  by  a£t  of  Parliament. 

And  as  to  the  cafe  in  1  Vent,  41.  where  Vaughan  fays,  Though 
no  canons  arc  confirmed  by  Parliament,  yet  tliey  are  the  laws 
which  govern  in  ccclcfiaftical  atKiirs :  I  obferve  that  was  only  a 
diSum  upon  a  motion,  and  was  at  the  time  exprcfbJy  contra- 
difted  by  J,  Tyrrelly  who  holds  that  the  King  and  Convocatiou 
without  the  Parliament  caimot  make  any  canons,  wliich  fliall 
bind  the  laity. 

Upon  tills  ftnte  therefore  of  the  authorities  on  each  fide  of  the 

'      queilion,  it  is  eufy  to  fee  which  preponderate  j  the  three  lad  re- 

folvc  all  into  the  finglc  opinion  of  C.  J.  Vaughan^  to  wliich  I  op* 

poic  all  the  rell,  and  lay  it  down  as  our  confideratc  opinion,  tliat 

the  canons  of  1603.  do  nox,  propria  vigcre  bind  the  iaiiy. 

The  fecond  point  I  propofcd  to  confider  was,  whether  laying 
»Qdc  the  canons  of  1603,  the  fpiritual  court  has  any  jurifdi^iion 

under 


Michtelmas  Term  lo  Gea  a.  ioSq 

iandtr  the  fonner  canon  law  received  and  allowedi  to  proceed 
againft  the  platndft  for  a  clandeftine  marriage.  And  we 
are  all  of  opinioni  that  in  this  refpe£l  their  jurifdiflion  is  well 
founded. 

It  has  been  already  proved,  that  the  received  canons  bind  the 
laity;  and  this  appears  by  our  ftatute  law,  25  /f.  8.  r.  ai,  in' 
the  preamble,  and  35  //•  8.  r.  16.  which  continues  the  force  of 
canons  acctiftomed  and  ufed:  and  here  reds  the  ecclefiaftical 
power.  My  Lord  Hak  in  a  manufcript  I  have  feen  of  his,  fays  [  1061  ] 
it  was  firft  introduced  by  external  power  and  difciplirie  allowed 
or  tacitly  fubmitted  to,  which  introduced  it  as  a  cuftom:  it 
therefore  only  remains  to  inquire,  whether  the  canons  againft 
dandeftine  marriages  have  been  received  or  not.  In  the  De^ 
crtta/,  lib*  4.  ///.  3.  r.  3.  is  one,  which  was  adopted  here,  as 
appears  by  Linwoode,  and  it  runs  quod  hujufmodi  contrahentes  /at- 
cornmunicentur. 

It  was  faid  that  in  the  books  at  Lambeth  there  are  innumerable 
mftances  of  fach  proceedings ;  and  I  believe  there  are,  but  as 
they  have  ^%^tAfubJilentioy  let  us  rather  look  out  for  a  judicial 
deciiion,  and  I  have  one;  it  is  in  Sir  W.  Jones  257.  where  it  is 
held,  that  if  any  marry  without  banns  or  licence,  they  are 
citable  for  it  intQ  the  egqlefiaftical  court,  and  no  prohibition 
fliall  go. 

This  cafe  therefore  is  in  point,  and  uncontradi£);ed.  And 
indeed  is  not  to  be  imagined,  that  fo  great  an  evil  as  clandeftine 
marriages  was  unpuniihable  in  the  parties,  till  the  ftatute  of 
W*  3.  inflided  the  penalty  of  10/.  upon  the  hufband. 

And  this  brings  me  to  the  third  and  lad  point  I  propofed  to 
confider,  which  is,  whether  the  ftatute  of  7  £^  8  ^.  3.  has  by 
infliding  that  penalty,  taken  away  the  jurifdi£lion  of  ^e  fpiri* 
tual  court. 

Before  I  confider  this  I  would  make  two  obfervations :  i. 
That  though  this  was  for  but  a  (hort  time  at  firft,  yet  it  is  con- 
tinued by  fubfequent  laws,  the  8  £^  9  W*  3.  r.  19.  and  the 
5  Ann.  c.  19.  §  36.  for  ninety-fix  years.  2.  That  the  penalty 
is  only  upon  the  man,  fo  that  as  to  the  woman  (he  indifputably 
remains  fubje£l  to  the  ecclefiaftical  jurifdidion. 

But  we  are  all  of  opinion,  that  as  to  the  man  too  the  jurif- 
di&ion  was  not  taken  away.  In  2  Vent.  41.  it  is  held,  that  their 
jurifdi£tion  was  not  taken  away  by  the  conventicle  ^6t.  So  in 
%  Lev*  222.  Sir  T.  Jones  131.  as  to  teaching  fcbool.     Indtd  in 

F  f  3  CartK 
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Carth.  464.  there  was  a  prohibition,  upon  the  maxima  fuoJ- 
nemo  bis  puniri  debet  pro  uno  et  eodern  deliclo*  And  thsit  to  l^  fure 
is  a  ftrong  objeflion,  if  the  penaltyi  and  tlie  fuit  in  the  fpiritual 
courts  were  eo  nomine^  and  the  intent  the  fame* 

But  this  is  a  fort  of  middle  cafe,  where  the  penalty  id  not 
giveu  as  the  puniftiment  for  the  offence,  but  only  to  fecure  the 
payment  ef  the  ftamp  duty.  For  it  is  introduced  by  the  words, 
and  for  the  bitter  coile^ing^  bfc.  It  is  therefore  a  proceeding  di^ 
verfo  intuitu^  as  upon  the  ftatute  of  Articuli  Cleric 

[  1062  ]        This  Is  ftronger  than  the  cafes  of  fathers  and  mothers  of  bat 
tards  on  18  Eliz.  e,  3.  where  there  is  a  punKhment  for  the  ad 
Codh!^^'       ^^  lewdnefs,  and  yet  the  fpiritual  court  proceeds  hand  ul*haa4 
3  Burr.  1679.    for  incontinence* 

a  Term  Kcp. 

R^v.Bowen        ^^^^  One  jurifdiflion  punifhcs  for  the  criminal  t^Ql  itfelf,  and 
<;  Term  |<.cp.     the  Other  for  an  intended  fraud  upon  the  revenue* 

The  rubrick  ordains  the  publication  of  banns,  and  that  is 
confirmed  by  i  EHz.  c.  2*  $  16.  and  the  a£l  of  uniformity  13  (^ 
14  Car.  2.  f.  4*  the  confequence  of  whioh  is>  that  the  rubrick 
binds  the  laity. 

And  upon  this  a  new  point  may  arife,  whether  fuppoHng  the 
ftatutc  was  a  repeal  of  the  ancient  jurifdiflion  ;  yet  it  can  abro- 
gate ity  where  it  is  confirmed  by  Parliament.  Now  every  body 
knows,  a  new  penalty  is  no  repeal  of  a  former,  without  exprefi 
words  of  repeal :  without  thefe,  both  may  ftandj  and  the  lait  be 
confidercd  only  as  a  further  penalty. 

There  is  nothing  of  that  in  this  llatute,  and  therefore  we  may 
warrantably  determine,  that  the  7  (^  8  ^.  3,  has  not  abrogated 
the  ancient  jurifdiSion  in  the  cafe  of  a  clapdeftine  marriage. 

I  have  thus  largely  gone  through  the  feveral  queftions  which 
have  arifen  in  this  cafe,  that  as  we  are  all  fenfible,  the  evil  of 
clandedine  marriages  is  a  growing  one,  it  may  be  clearly  under^ 
ftood,  upon  what  foot  the  remedy  ftands. 

And  upon  the  whole  we  are  of  opinion,  that  there  ought 
to  fro  a  confultation  as  to  all  the  points  of  the  fi^it  below  but  one, 
w'nch  is  the  hour  at  which  the  marriage  is  alleged  to  have  been 
«  had.  Now  as  the  confining  marriages  to  be  between  eight  and 
twelve  in  the  morning,  is  only  a  regulation  introduced  by  the 
canons  of  1603,  which  we  iiave  determined  do  not  bind  in  this 
cafe  *,  it  is  of  confequence,  that  the  fpiritual  court  be  retrained 
from  peaking  that  any  ground  of  tlieir  proceedings  \  in  this  re- 

fpea 
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fpeSt  therefore  the  prohibition  muft  ftand^  and  a  confultation 
muft  go  for  the  reft. 

After  pronouncing  this  judgment,  the  plaintifF  in  the  prohi-  l^thc  plaintiff  in 
bition  moved  for  cofts,  having  prevailed  in  one  point,  and  the  5a?if*in"ny  ^!^] 
ftatute  of  8  &r  9  TT*.  3*  r.  1 1.  $  3.  giving  cofts  in  ail  fu\ts  upon  he  (kadi  have 
prohibitions  to  the  plaintiff  obtaining  judgment,  or  any  award  of  ^*^o'' 
execution.     And  it  was  prayed  that  they  might  be  taxed  from 
the  time  of  the  firft  motion,  according  to  feveral  determinations: 
and  this  laft  was  acquiefced  in,  if  the  court  fliould  be  of  opi-     r  ^^^^  1 
nion  for  cofts ;  as  to  which  it  was  faid  that  the  hour  was  not  Ante  8i. 
the  git  of  the  proceedings  in  the  fpiritual  courts  but  only  a  cir- 
cumftance  amongft  others  to  prove  it  a  clandeftine  marriage: 
and  that  it  would  fie  very  hard,  that  they  who  had  prevailed 
upon  the  merits,  fhould  pay  cofts.     Sed  per  curiam.  The  words 
of  the  a£l  are  not  to  be  got  over^  which  give  cofts  to  the  plain- 
tiff, if  he  obtains  any  judgment :  and  this  matter  was  under  con« 
fideration  in  the  Houfe  of  Lords  in  Dr.  BentUfs  cafe,  where 
the  prohibition  ftood  as  to  fome  articles,  and  there  went  a  con-  ^^^  9 '3* 
fultation  for  the  reft :  to  be  fure  it  will  be  conlldered  in  the  quan^ 
tum^  but  we  cannot  deny  cofts. 

However  no  rule  was  made  for  cofts,  it  being  objcflcd,  that 
the  huftjand  died  before  judgment,  and  the  8  ^  9  W^.  3.  r.  1 1. 
^  7.  not  extending  to  this  cafe,  which  was  a  fuit  by  hufbaod  and 
wife,  who  are  but  one  perfon,  and  confequently  his  death  abates 
the  fuit.     As  to  which  point  (being  of  fome  nicety)  the  court  ^'  ^'  **'c|"- 
ordered  it  to  be  fpoke  to ;  but  I  never  heard  of  it  afterwards,  wa?^^^l 
and  believe  the  parties  agreed  to  waive  any  further  proceedings  a^d  tbtcmri 
againft  the  wife  in  the  fpiritual  court,  and  ftie  to  drop  her  pre-  ^'^-'> /**>'' »« 

^°r.n.  .  rr         not  abated  dt 

tenfions  to  cofts.  ^„,.  /^.  ^ 

if  it  tuaty  ya 
the  ftatute  8^9  Will.  3.  c.  11.  bad  helped  it :  and  tbtre/^re  a  rule  was  made  fir  taxifii  ^^*for  tie  Plain-' 
riff^  in  prcbiblticHm     And*  57. 

(i)  Malton  v.  Jckhmy  S.  P.  in  matter  in  ifluc,  and  a  confuItatioQ 
C.  B,  wht-re  a  verdid  was  found  awarded  for  the  reft.  Barnes,  138. 
iot  the  deieadanc  a^  to  part  of  the 


Barnes  verf.  Peterfon. 

AN  ejeftment  was  brought  for  lands  in  Norfclh^  and  inter  ^.^^  ^     j. 
alia  for  five  acres  of  Aider  Carr :  and  it  was  moved  to  be   for  Aider  Carr. 
too  inceriaiii;  but  upon  the  certificate  of  Norfolk  men  from  the  5  Com.  Dig. 
bar,  that  it  is  a  term  well  known  there,  and  fignifies  the  fame  ^6it^'*^^ol 
as  alnetumy  which  is  mentioned  by  Lord  Cohe^  and  means  land 
covered  with  alders  \  tlie  court  held  it  well  enough,  alluding  to 

F  f  4  the 
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Aate  71.  ^e  cafe  of  Lord  Kildare  and  Fijber^  where  it  was  held  to  lie  for' 

vioutitiun  in  Ireland  \  and  Lee  J.  faid,  that  in  Terhjbire  it  is  com^ 
nioii  to  bring  ejectment  for  cattle  gates. 


Blackwood  verf,  the  South-fea  Company. 

itJsnoobjraion  T  TPON  error  from  C  B.  it  was  objcfted,  that  the  return 

to  piocecdin^  on    \^    was  not  figncd  bv  C,  J.  Eyre ;  and  therefore  it  was  moved 

^^r  ^^,f  '^^o't      ^^  *'^y  ^^^  proceedings,    the  conftant  practice  being,  for  the 

figned  by  the      Chief  Juftice  to  fet  his  hand  under  the  anfwer  on  the  back  of 

Chief  Juftice.      the  writ.     St'd  per  curiam^  At  common  law  it  was  not  required 

^li-Tc."^*'^*  thnt  officers  (hould  fign  returns  5  and  the  ftatute  of  Torh  makes 

Yciv.  34.  it  ncceflary  only  for  flieriffs :  and  though  this  may  be  matter  of 

Salic.  192.  irregularity  in  C.  B.  we  can  take  no  notice  of  it,  but  muft  pro. 

[    J  0^4  J     ceed   upon  the  record,  which  is  indorfed  refpenjio  Roberti  Eyre 

Po.l.  ro%o.         wililis  capitalis  jufiiciarii  infranominati^  which  for  any  thing  we 

know  to  the  contrary  may  be  the  hand-writing  of  the  Chief 

Juftice.  The  writ  requires  the  record  to  be  {tr\t  Jiib  figiUo^  which 

ib  never  practifed.     The  judgment  was  affirmed. 

Savage  verf.  Dent. 

Leaving  beer  in  T^  H  E  leflee  of  a  puhlick  houfe  took  another,  and  removed 
aceiUriskeep-      J[     hii  goods  and  family,  but  left  beer  in  the  cellar.     And 

mg  the  Loirn-         If.**  .  'ill,       irii         1/- 

f,oq,  there  being  rent  in  arrcar,  the  landlord  lealed  a  leaie  as  on  a 

Buii.L.  N.P.     vacant  pofTfffion,  deHvercd  an  ejcdment,  and  figncd  judgment  j 
97-   •  C.  which  was  fet  afide,  the  Icflec  ftill  continuing  in  pofleffion.  And 

a  cafe  was  mentioned,  where  leaving  hay  \n  a  barn  at  Hend9n 
was  held  to  be  keeping  polTtffion.  It  further  appeared  in  thi^ 
cafe,  that  the  attorney  for  the  plaintiff  knew  whither  the  leffec 
removed,  and  might  have  ferved  him  perfonally,  which  is  not 
neceffary  to  be  done  upon  the  premiffes  (i  j.  And  in  the  cafe 
pf  renting  ^rouiul,  to  \vjiit»h  there  is  no  houfe  or  barn^  if  it  is 
known  where  the  tenant  lives,  he  muft  be  ferved. 


'    (0  y^^^^  ^''  '^^  tkmi/e  of  Griffiths  V.  Match,  4  Tarn  Rep,  4.64.  S.  P. 

Poneycomb  ex  demiff*  Ilalpen  et'  ux  verf.  Waldron  et  al\ 
In  ^liddltfcx. 

Regiftrlng  an  "TP  H  E  defendant  claimed  under  a  leafe  made  in  1730,  by 
apignmcnt  is  not  X  hoTy.]  Cra/fdl//. .  wliich  was  foon  after  mortgaged,  and  in 
re^ihing,  tUe  I'j^iy  fold  out  anti  out  to  the  defendant.  The  original  Icafe 
^*  '*•  ^as  not  le^iftred,  but  the  Srft  mortgage  of  it,  and  the  defend- 
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int*s  purchafc  were.  And  it  not  being  a  leafc  at  a  rack  rent,  the  7  Ann.  ^.  ^o, 
queftion  was,  whether  this  was  a  rcgiftry  within  the  meaning 
of  7  Ann.  c.  ao.  And  the  Chief  Juftice  held  it  not  to  he 
fafficient;  for  the  ^A  fays,  the  deed  under  which  the  party 
claims,  with  the  wimefles'  names,  fhall  be  regiftred ;  and  of  this 
a  fubfcquent  purchafer  can  have  no  notice  by  the  bare  regitlry  of 
the  aflignmcnt,  and  it  is  alfo  required  that  the  original  be  pro- 
duced to  the  officer. 

Wickham  verf.  Hobart.  [  ^065  ] 

THE  flieriff  of  MiddUfex  moved  to  difcharge  a  rule  to  re-  ^^"^"^ 
turn  his  writ,  upon  affidavit  that  the  defendant  was  a  ^  a  Peer  Hum 
menial  fervant  of  the  lord  Say  and  Seaicy  and  that  my  lofd  had  privilege  of  Par- 
claimed  him  upon  his  being  arrefted,  upon  which  he  had  dif-  Jl*?^^*    „   , 

-  J  t  •  T%       .  •  1  1  1        1    r       1     i^al.  temp.  Ham. 

charged  him.     But  it  appearing  to  the  court,  that  the  defend-  348.  s.c. 

ant  was  an  attorney,  and  that  it  was  a  (landing  order  of  the  4Bac.Abr.29Q> 

(louf^  of  Lords,  24  March  1696,  that  no  common  attorney  or 

folicitor,  though  employed  by  a  Peer,  (hall  liave  privilege ;  the 

court  refufed  the  niotion,  and  ordered  the  (heriiT  to  return  his 

writ. 


Boyfield  verf.  Brown.     At  Guildhall, 

UPON  the  execution  of  a  writ  of  inquiry  before  the  CKidfJ^^'^J^^^l^^ 
Juftice,  it  appeared  that  the  defendant  was  an  infurer  to  freight  it  U  a 
200/.  upon  corn  (i),  the  value  of  which  was  217/.  that  the  total  kfi. 
com  was  fo  damaged  in  the  voyage,  that  it  fold  only  for  67/. 
and  the  freight  came  to  80/.     And  upon  this  the  qucftion  was, 
Vhethejr  as  the  freight,  which  the  plaintiff  was  obliged  to  pay, 
exceeded  the  falvage^  this  was  not  10  be  confidercd  as  a  total  lots. 

And  for  tlie  plaintiff"  it  was  Infifted,  that  he  ought  not  to  be 
in  a  worfe  condition,  than  if  his  corn  had  gone  to  the  bottom  of 
the  fea  :  for  then  he  would  have  had  no  freight  to  pay,  and  now 
that  the  voyage  has  been  performed,  whereby  the  freight  is  be- 
come due,  he  has  a  right  to  apply  the  falvage  to  difcharge  that. 


(i)    In    the   year    1749,   fub-  ral,    or  the  (hip  be  ftrandcd  ;'* 

fequent    to    this    determination,  and  in  Ma/on  v.  Skurray^  Sittings 

the    London    underwriters    intro-  after  Hil.   Term   1780.      Park  on 

daced  a  memorandum  at  the  foot  Mar.  Iri/ur.  115,3  lofs  HoQilar  to 

of  their  policy  by  which  it  is  de-  the  prefcnt  was   held  to  be  zpar* 

dared  that  "  corn,  fi(h,  ialt,  fruit,  tial    one, .  and    to    come    withiji 

flour,    and    feed    arc    warranted  that  exception.     Pldg  alfo  Bailie 

free  from  average,  unlcfs  gene-  v.  MoJi^H^t::,  ibid.  117. 

It 
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It  was  proved  to  be  the  ufage,  where  the  falvage  exceeds  the 
freight,  to  dedu£l  the  freight  out  of  the  falvage  and  make  up  the 
lofs  upon  the  difference. 

For  the  defendant  it  was  infifted,  that  as  his  infurance  was 
upon  the  corn,  and  the  whole  did  not  pcrifli  $  he  ought  in  making 
up  the  lofs  to  dedu£l  the  falvage:  but  no  inflance  could  be  ihewn 
on  either  fide  of  an  adjuftment^  where  the  freight  exceeded  the 
falvage. 

The  Chief  Juftice  was  of  opinion,  that  within  the  reafon  of 
dcdufiing  the  freight  when  the  falvage  exceeds  it,  the  plaintiff 
was  in  this  cafe,  wherein  it  fell  (hort,  intitled  to  have  it  con* 
Cdered  as  a  total  lofs.  And  fhe  jury  found  for  the  plaintiff  ac« 
cordingly. 

[  1066  ]  Dominus  Rex  verf.  Morgan.     At  Guildhall, 

laGco.  I.  €.29.  T  N  an  indidlment  for  perjury  in  an  afiidavit  to  hold  to  bail.  It 

Though  the       JL  was  hid  to  have  been  taken  by  virtue  of  12  Ceo*  i.  c  29, 

ra'I^^iaVu  rj^"  ^^'^'^h  was  a  temporary  law  for  five  years,  and  after  continued 

pired,  yet  if  it   by  5  Gco*  2.  T,  27.  which  has  alfo  altered  it  in  fome  refpe£b« 

be  continued.      And  for  tlic  defendant  it  was  infifted,  that  it  (hould  have  been 

fo^c  done^'by  *"*  ^^^^  ^^  ^^^^c  bccn  taken  by  virtue  of  the  latter  ad  -,  efpecially  as 

virtue  of  the  drft  it  is  not  barely  an  a£l  for  continuance,  hut  has  made  feveral  al« 

l'*''  II  ^^^^^^°"^  ^"^  ^^  former,     Sedper  Chief  Juttice,  When  an  ad  is 

utw.  115.  a  I,  continued,  every  body  is  eftopped  to  fay  it  is  not  in  force.    And 

as  it  is  not  altered  in  this  refped):,  it  is  but  a  common  continue 

ance  quoad  hoc*     So  the  defendant  was  convided. 


Between    the    Parifties    of   St.    Nicholas    and   St.   Peter  ia 

Ipfwich. 

An  ap-rcniice  X  T  P  O  N  a  fpccial  ordcr  of  feflSons,  it  was  .dated,  that  Janui 
bouiju  tor  four      11    j^r^j^^  -^^  j^^^    ^^g       j  apprentice  in  St.  Peters  for  four 

gpvtars  only,  gains     ^»*^     1     "^  •     1  ,11       ,-       11  ,    /•  ,1 

afetacracnt.  years  by  indenture;  and  that  he  hved  there,  and  Icrved  the 
Buir.  Scti.  Ca.  time ;  but  in  as  much  as  he  was  not  bound  for  fcvcn  years,  as 
and  slff^c^a**     5  -^''^-  ^*  4'  requires,  tjie  fefTions  adjudge  it  no  fettiement. 

Ed.  1750.  vol.2. 

p.  231.  No,  162.      ^^d  (ijg  ^, (J  feftion  of  that  ftatute  was  infifted  on,  to fupport 

c*f.  temp.  Hard,  the  Order :   which  declares,  "  That  all  indentures,    covenants, 

323.  Si  C.        <*  bargains,  of  or  for  the  having  or  taking  any  apprentice,  other^p 

"  v/ife  to  be  made  or  taken,  than  is  by  that  ftatute  ordained, 

«*  fliall  be  clearly  void  in  law  to  all  intents  and  purpofes/*    And 

one  of  the  fcrmer  regulations  is,  that  the  binding  ihall  be  for 

feven 
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feren  years.  And  the  cafe  of  Cureden  and  Laland  was  relied 
en  Paf.  4  Geo.  2.  where  the  apprenticefhip  was  for  feven  years, 
but  the  indentures  never  Itampt  \  and  held  to  be  no  fettlement, 
AnU  903. 

But  notwithftanding  this,  the  court  was  of  opinion,  here  was 
a  fettlcment ;  and  quafhed  the  order.     It  appears  that  between 
the  26th  and  41ft  fe<fiions,  there  are  many  regulations,  what 
fort  of  perfons  fliall  take  apprentices,  and  what  not ;  which  are 
nerer  regarded.     And  it  would  be  of  mifchievous  confequence 
now,  to  refer  this  laft  fe£lion   back  to  all  the  reft.     They  faid  * 
the  word  void  mud  be  conftrued  voidable  \  as  on  the  £fatute 
Weftm.  a.  finis  ipfo  jure  Jit  nullus^  it  is  yet  a  difcontinuance. 
Hob.  1 66.     And  on  23  ^.  6.  r.  lo.  you  muft  plead  fpecially, 
and  cannot  avoid  a  bail  bond  on  non  eft  faQum.     Here  the  in-    [  1067  \ 
denture  has  had  its  effefl;,  <^nd  neither  raafter  nor  fervant  have 
taken  advantage  of  the  objedion :  and  as  to  the  cafe  of  Cureden 
and  Laland  on  8  Ann,  r.  <i.fe&,  43.  there  were  words  prohi- 
biting the  giving  the  indenture  in  evidence  j  an^  admitting  im-  Rexw.^»lMkf 
proper  evidence  is  always  a  ground  to  qua(b  ( i ).  ^  *^'  ^*  ^'  *^^ 

And  it  was  faid  to  be  a  vulgar  error,  to  think  the  13  (^  14 
Car^  2.  c.  12.  was  the  firft  a£1  about  fettlements ;  for  in  RafiaPs 


I.C.  7.- 

CIS. 
CIS*. 


ftatutes  it  appears,  that  fo  long  ago  as  27  H.  8.  e.  25.  and  in  11  RSci. 
JSdward  the  Sixth's  time,  there  were  laws  to  that  purpofe.  '^S^^'Z* 

(l)  The  coart  in  eftablifhing  it  not  only  fays  that  the  inden- 

tbe  diftindion  between  thefe  caies  tores  (hall   be   void,    but   adds, 

alio  relitd  upon  the  words  in  the  *'  and  not  available  in  any  court 

39  fUL  of  the  flat,  where  fpeak-  or  place,  or  to  any  purpofe  what* 

i»g  of  the  duty  not  being  paid,  foever." 


Dominus  Rex  verf.  Eyre.     In  Cane. 

T'^  O  Jigntficavits  were  quaflied,  being  only  faid  to  be  in  a  Excmmmgm 
caufe  which  came  by  appeal  concerning  a  matter  merely  f*t**^* 
fpiritual :  for  per  Lord  Talbot^  we  are  not  to  lend  our  affiftance, 
but  where  it  appears  clearly  they  have  jurifdidion ;  and  are  not 
to  truft  them  to  determine  what  is  a  matter  merely  fpiritual.  It 
is  no  more  than  faying,  it  is  within  their  jurifdicHon,  which  is 
pever  endured.  In  Fowler* &  cafe  in  Salk.  293.  it  was  in  caujis 
jurium  eccleftajlicorum^  and  held  not  fuf&cient  ( i  }• 


(i)  yitU  Rigina  V.  Dtffor  H^at/on^  2  Ld.  Rajm.  817.     a  Burn^s 
EccL  Law  226. 
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10  Georgii  2  Regis.     In  B.  R. 

Philip  Lord  Hardwicke,    Chief  Jujllcf. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  KnL        Ijufiices. 
WiUiam  Lee,  E/q;  J 

Dudley  Ryder,  Efq;  Attorney  General. 
John  Strange,  Efq\  Solicitdr  General. 

North  verf.  Wiggins. 

^If  an  affech-  ^*T^  H  E  defendant  on  fervicc  of  the  proccfs  abufed  the  officer, 
i^ei^  'wherc^^"  ^^^  fpoke  contemptuous  words  of  the  court.     And  on 

<^\empt»ous  motion  for  an  attachment  at  once,  it  was  doubted,  whether 
words  arc  fwoni  when  fuch  words  arc  fwom  by  one  pcrfon  only,  the  rule  (hould 
2l![J)v  ^^^  tc  abfolutc,  or  only  to  Ihew  caufe :  the  rule  in  Chancery  re* 
Salk.84«  quirmg  two  affidavits,  to  deprive  the  party  of  the  benefit  of 

fhewing  caufe.  But  in  this  cafe  there  being  a  fupplemental  affida- 
vit, the  point  was  not  determined  ( i ).  However  the  Chief  Juflicc 
faid,  he  fliould  be  unwilling  to  cftablifh  a  pra£lice  that  would 
put  it  in  the  power  of  one  hardy  man,  to  hinder  another  of  an 
opportunity  of  defending  himfelf,  before  he  was  reflrained  pf 
his  liberty. 

■  ■     ■  '■  % 

(1)   FiJi  Rex  V.  Kendrick.     Say.  Rep,  i\\. 

Dominus  Rex  verf.  Webb. 


Cn^art  to  Old      A     Certiorari  was  granted  to  the  Old  Bailey  in  perjury  ad  in- 

-Ante  549.  583 


An^'tAo    cSi    i-*-  fi^^^^^^  defendentify  on  an  affidavit  tlu^t  the  profecutor's 


717. 1049.         attorney  was  undcr-fherifT  of  AUddlefex^  and  attended  the  grand 
jury  on  fii^^ing  the  bill, 
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Domtnus  Rex  virf.  Inhahitantes  de  Glaflenby^  in  Com*  Cum- 
berland. 

AFTER  travcrfc  of  a  writ  of  noaanter^   where  the  jury  noc^  upon  a 
found  17/,  damages,  the  queftion  was,  whether  the  pro«  ^ntofataantir. 
{cpxtor  could  have  cofts ;  he  infiftcd  that  by  the  ftatute  of  Glou-  ^f"^;  "^u 
c^er  cofts  are  given  in  all  cafes  where  damages  are  recovered. 
On  the  contrary  it  was  faid,  this  was  a  criminal  proceeding,  in 
which  the  inhabitants  could  recover  no  cofts  if  they  are  acquit- 
ted.    That  cofts  are  a  penalty,  and  the  ads  given  them  to  be  cirth.  2311.141. 
taken  ftri^ly.     Saik.  205.     And  of  this  opinion  was  the  court,  Lutw.  141. 155. 
there  being  no  inftance  of*cofts  being  given  on  thefe  proceedings, 
where  the  inhabitants  are  brought  in  collaterally,  on  the  jury's, 
finding   that  the  malefa£tors  are  unknown. 

Harris  verf,  Bernard. 

HE  plaintiff  in  an  a£lion  againft  the  (hcrlfF,  defcribed  a  AWiiofwyito- 

_     bill  of  Middlefex  as  the  precept  of  the  King :  and  on  m/lfix'u  well  de. 

tui  record,  it  was  obieftcd,  that  it  ought  to  be  fct  out  as  the  ^*'"***^, "  J* 
T-t  •'i.i*  /».  precept  of  tie 

precept  of  the  court,  the  words  ocmg  pr^ctptufrngp  vtcecomm^  as  tung. 
the  award  of  the  court.  ^ 

E  centra  it  was  inftfted,  that  in  every  latitat  it  is  fct  out  with, 
**  Whereas  We  lately  commanded  our  fticriff  :'*  And  in  2  Saund. 
52.  151.  it  isfet  out  in  this  manner.  Et  per  curiam^  Judgment 
quod  perfecit  recordum. 

Dominus  Rex  verf.  Robins. 

UPON  motion  for  a  new  trial  on  behalf  of  the  defendant  a  corporator 
in  an  information  in  the  nature  of  a  quo  luarranto  for  the  *^*»o  haudted 
olTice  of  mayor  of  Tmtagel^  the  queftion  on  which  the  defend-  uJl'lhy^mi^^bri 
ant's  title  turned  was,  whether  the  former  mayor  had  a  right  to  witnei,  lo  prove 
name  two  clifors  to  return  a  jury,  if  the  town-clerk,  who  might  '^u- "/^r* 'J,'^**^' 
nominate  one,  was  abfent  or  rcfuftd.     The  fecond  elifor  no-  been  appointed, 
minated  by  the  mayor  was  called  as  a  witnefs,  topxove  the  cuf-  Buii.L.  n.  p. 
torn ;  and  it  was  objcfted  to  his  competency,  that  he  having  *9**  **  ^* 
acted  under  fuch  a  nomination,  was  liable  to  an  information, 
and  therefore  could  not  be  examined.     And  Mr.  Baron  Tkmip^ 
fan,,  who  tried  the  caufc  in  Cornwall  rejected  him.     It  was  now 
moved  for  a  new  tri  i!,  for  that  the  objection  went  only  to  his 
credit:  and  2  R^il-  yl!>r*  6Sy.pL  g.  was  cited,  where  ji.  B,  and 
C  were  fcverally  indicted  for  perjury  in  proving  a  bond,  and 
allowed  to  be  witneflts  for  each  other.     2  Ltv.  231.    I'jf}. 

2  Sid. 
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1  Std.  rop.  Srt/*.  690.  (t).  Et  per  curiam^  The  bonndarie9 
between  what  goes  to  the  credit,  and  what  to  the  competency, 
are,  very  nice,  and  the  latter  carried  too  far:  in  this  cafe  he  was 
but  an  officer  for  the  day,  whofe  power  has  long  fincc  been  at 
an  end.  It  was  a  bare  authority,  and  not  an  intereft :  and  no- 
thing is  more  common,  than  to  examine  former  mayors  as  to 
the  right,  though  there  is  no  limitation  to  informations  (2).  Wo 
think  this  goes  only  to  his  credit,  and  there  ought  to  be  a  new 
trial  on  payment  of  cofts. 

( 1 )  £/  njide  Gilb,  Law  o/EviJ.  exercife  of  any  oflkc  or  francbife 
3  cd.  135.  The  opinion  oi  AJhhurfi  in  any  city,  borough,  or  town  cor. 
J.  in  iVaiton  v.  Sbelleyy  I  Term  pora^e.  Whether  •exhibited  with 
Rip.  301 — 2.  and  Rex  r.  Fletcher,  leave  of  the  court,  or  ly  hit  Majef* 
ante  633.  ty's  Attorney  General^  or  other  officer 

(2)  But  {et  Rex  v.  Diciin,  4  of  the  crown  in  behalf  of  his  Ma- 
Term  Rep.  282.  And  now  by  jedy,  are hmited  to  iix  years  from 
32  G<fo.  3.  r.  53.  informations  in  the  day  on  which  the  defendant  was 
the  nature  of  quo  warranto  for  the  admitted  and  fwora  into  fuch office* 

Moor  verf.  The  Mayor  and  Jurats  of  Haftings. 

inay"bc*^!iiegcd      Thf^NDAMUS  to  admit  the  plaintiff  to  his  freedom,  in 

as  a  rcafonabic    -^^  whlch  thc  cuftom  was  alleged,  that  the  eldefl  fon  of  a 

cS^te      Hard   ^'^^^'"^^  ^^^^  "^  ^'^^  town  after  his  father's  admifTion,  had  a 

353.  36».S.C.   ^'^ght  to  his  freedom,  paying  a  reafonable  fine:  and  iiTue  being 

joined  upon  the  cuftom,  the  proof  was  of  a  conftant  payment 

of  6  s.  SJ.     And  it  being  objefted,  that  this  was  proof  of  a 

fine  certain,  whereas  it  was  laid  to  be  a  reafonable  fine,  which 

they  conflrued  an  uncertain  fine  *,  the  Chief  Juftice  faved  it  to 

the  defendants. 

And  upon  great  debate  in  court,  the  po/lea  was  ordered  to  thc 
plaintiff:  thc  proof  being  well  cnough^'foir  a  reafonable  fine  does 
not  ^.v  vi  termini  import  an  uncertain  fine  5  and  if  it  may  be  ap- 
plied either  way,  it  is  well  enough  laid.  In  cafes  of  a  certain 
demand  the  legal  dcfcription  has  been  by  the  word  rationahilis* 
Thus  with  refpcft  to  aids,  which  by  Wejlm»  i.  c.  36.  are  fixed 
at  a  fum  certain,  for  knight  fervice  lands  fomuch,  and  fo  much 
for  focage  lands  \  tiie  writ  in  the  Regijler  87.  a.  is  rationabik 
a:/xiliuT7i.  So  at  common  law  the  wife  was  in  titled  to  a  third  part 
of  the  goods  of  the  hnfband,  and  yet  the  writ  is  de  rationabili 
parte  bononnn.  F.  N,  B.  122.  b.  And  though  in  Co.  Ent. 
6^6.  an  unccnain  fine  Is  called  ratiotjabiUs  drnarior^  fiimrrM  \  yet 
there  is  a  mcafure  to  go  by,  the  value  of  the  land :  but  here  is 
no  fucii  thing  to  cftimatc  it  by,  or  to  found  an  opinion  what  is 
reafonable  or  not.  Franchifes  are  all  of  equal  value;  and  there- 
fote  reetfitmbie  in  this  cafe  muft  be  certain,  there  being  nothing 
that  can  vary  it  and  be  reafonable,  and  what  is  reafonable  mutt 
be  determined  by  what  is  ufually  paid« 
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Philip  Lord  Hardwicke,  Chief  Jujlice. 

Sir  Francis  Page,  Knt.  ^ 

Sir  Edmund  Probyn,  Krtt.  {J^fi'^c^^^ 

William  Lee,  -^j  J 

Dudley  Ryder,  Efq\  Attorney  General. 
John  Strange,  Efq;  Solicitor  General. 

Lord  Hardwicke  being  Lord  Chancellor  as  well  as 
Chief  Jufticc  of  B.  R.  came  into  court  29  Aprils 
took  the  oaths^  and  heard  my  motion. 


Between  the  Parifhes  of  Stokc-Prior  and  The  Inhabitants  of  the 
Manor  of  Grafton. 

A  Poor  perfon  was  removed  to  Grafion :  and  on  appeal  it  fifch«ifesm«i 
was  Itated  to  be  an  extraparochia)  place,  formerly  a  feat  cxcnparcchiai 
oi  ihclLzxloi  Shrcwjbury,  confifting  of  a  capital  mcfluage  and  tti^itT^iU^' 
three  lodges  in  tlie  park,  but  fince  converted  into  five  houfes  Burr.  Sctr.  c«. 
and  farms :  and  the  feffions  adjudge  it  a  villej  that  ought  to  '®**  *°'*  ^*^^'- 
maintain  its  own  poor.     This  was  moved  to  be  quafhcd,  upon  vol.  a.  p/z*!-, 
the  authority  of  the  cafe  of  Denham  v.  Dalham^  HiL  8  Geo.  2.  No.  152.  s  cJ 
and  a  rule  was  made  to  fliew  caufe.  ^^^  *^°4' 

Afterwards,  on  an  affidavit  of  fervice,  the  rule  was  made  ab- 
folute,  tills  not  appearing  to  have  tlie  reputation  of  a  vilk.    ^ 
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Dominus  Rex  verf.  Green. 

Dominus  Rex  verf,  Roper. 

prtOice.  TNFORMATIONS  were  granted  for  perjury  on  the  trial 

JL  of  an  information  for  a  confpiracy  y  and  all  the  parties  pro- 
fecutcd  agreeing,  the  court  on  confcnt  arrefted  the  judgment  on 
the  confpiracy,  and  quaOied  the  two  other  informations,  ^tnd 
nota^  for  it  has  not  been  ufual  fo  to  do,  whereby  fuch  profccu- 
tions  aredifled,  and  the  Attorney  General  never  grants  a  nolle 
profequi  in  fuch  cafes,  though  by  confent. 


An  espcutor  is 
not  to  pay  cofts 
of  error  brought 
by  him  upon  a 
j)idgs)entagalnft 
his  teftator  un 
going  belfsre  the 
Mailer. 

CaT.  temp.  Hard. 
3«7.  S.  C. 
Skinnt  400. 

3  Lev.  27i» 
Carth.281. 
Comb.  2iS. 

4  Mod.  144* 

Ante  87'-  »°^ 
the  note. 

Ante  699'  a»»^ 
the  note. 


Saltern  verf.  Wynne. 

AN  executor  brought  error  on  a  judgment  .-.gain ft  the  tefta- 
tor upon  bond :  and  after  affirmance,  moved  on  the  zGt 
for  amendment  of  the  law,  to  pay  principal,  intereft  and  cofts. 
It  was  infiftcd,  that  as  he  came  for  a  favour  to  fave  the  penalty, 
•t  was  but  equitable  he  fliould  pay  the  cofts  in  error  which  he 
ha4  put  the  pl:untitF  to  ;  for  if  the  plaintifi*  had  taken  execution, 
equity  would  never  punifti'  him  for  taking  thofe  expences  out  of 
the  penalty:  and  the  cafe  of  Merrilw.  Jocelyn^  Trin4  13  Ann* 
B.  R.  was  cited  for  that  purpofc. 

.  E  contra  were  cited  Baynham  v.  Matthews ^  Trin.  4  Geo,  2. 
where  an  executor  difcontinued  without  cofts,  and  Sifney  v.  Ne- 
vlnfoN^  Pafch.  12  Geo.  I.  Upon  the  authority  of  which  cafe, 
the  court  determined,  that  as  by  law  the  executor  was  not  to 
pay  cofts  upon  a  writ  of  error  (i),  a  court  of  law  could  not  di- 
rc£t  them  to  be  taxed,  though  there  was  a  penalty. 


(i)  It  is  other  wife  where  the 
original  judgment  is  conditionally 
Je  bonis  f,r(friis.  CaJ'<well  v,  Nor^ 
man,  uawgpy,  and  indeed  in  all 


cafes  where  he  would  be  liable 
to  colls  in  the  original  action- 
PTilliams  l^  al'  v.  Rtlty  in  CokC. 
Scacc.  1  H,  Black,  366. 


Cafwall  verf.  Martin. 


Appearance 
cure*  Uefe£l  in 


THE   latitat  left  out    the    words   de  pLiclto   tranfgrej/tomsm 
^^^^  .    Common  bail   was  filed  by   the  plaiiuifF;  a  declaration 

Caf.  temp.  Hard.  ^^^^  'n  thc  office,  which  the  defendant  took  cut,  and  then  moved 
J69.  s.  c.  to  ftay  the  proceedings.     And  upon  (liewing  caufc,  Strangt-  in- 

fiftcd, that  tlic  error  ia  tlic  proccfs  was  cured  by  the  appearancei 

and 
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and  cited  Sali.  95.  and  tie  cafe  of  Widdrington  v,  Charlton^ 

where  in  an  appeal  of  murder  it  was  fo  held.     So  Pafch.  9  Geo^ 

a*  Morgan  v.  Luckupy  there  was  no   Engl'ifb  notice  under  the  ^^'  '•^ 

procefS)  and  yet  taking  the  declaration  out  of  the  ofiice  was    [   *°73  J 

held  to  cure  it.     Wheieupon  the  rule  to  ftay  proceedings  was 

difcharged(i). 

(i)  Wrlft^bi  H  aV  \.  Miller ^  M.  and  fee  Marquandv.  Mayor  ^c,  of 
Z\  Qe9.  3.  Tid4*sPrac.ofK.  B.^S,     Bo/iea.     Barna  416, 

Mendapace  verf.  Humphreys. 

TH  E  affize  day  at  Winton  was  on  Widnefday  ••  and  on  the  A  countermand 
Mondmj  night  before,  the  notice  of  trial  was  counter-  Ibii^'J^y^S^^^^ 
manded  to  the  agent  in  London.     And  the  court  held,  it  did  not  the  aifizes. 
favc  cofts;  and  that  being  given  in  town,  it  (hould  be  four  days;  Caf.  wmp. Hard, 
if  to  the  attorney  in  the  country,  two  days  would  be  fufficient.  ^  ^'   *    • 
Vidi  ante  849.    l/^Gco.  2.  c.  17. 

The  Cafe  of  the  Coroner  of  Weftminftcr. 

HE  returned  an  inquifition,  finding  a  felo  defe^  non  compos.  Coi^ner  A«t 
And  it  was  moved,  that  he  might  be  obliged  to  return  the  <>*>i»8«d  ^  «- 
depofitions;  but  the  court  refufcd  to  make  any  f^ich  rule,  there  ^"'"  cpoit^ni. 
being  nothing  depending  before  them,  to  make  it  neceflary. 

May  verf.  May. 
On  a  Trial  at  Bar  before  Page,  Probyn  and  Lee,  Jujltces. 

IN  a  queftion  upon  the  plaintiff's  legitimacy,  he  produced  the  Day  book  from 
general  regiftcr  of  the  parifh,  wherein  he  was  entered  as  the  whence  the  re- 
fon  of  his  father  and  mother,  in  the  fame  manner  as  lawful  nocYllow^d  L"^ 
children  are  entered :  this  regifter  the  clerk  faid,  was  a  book  cviJcnce  to  con- 
into  which  the  entries  were  made  once  in  three  months,  out  of  .^™*'^  '*j^  Uticr 
the  day-book,  wherein  the  entries  are  made  immediately  after  iLfumwyV). 
the  chriftening,  or  next  morning. 

To  encounter  this,  the  defendants  alked  him  if  any  notice  was 
taken  of  baftards ;  and  he  faid,  their  method  was,  to  add  B.  B. 
which  ftood  for  Bafe  Born.  And  then  they  offered  the  day-book, 
from  whence  the  other  entry  was  pofted,  in  which  B.  B,  was  in- 


(I)  Bull.  L.N.  P.  247.     Gilb.  Law  o/E-Jd.  $  ed.  76. 
Vol.  U.  G  g  fcrtcd; 
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fcrtcd ;  and  infiftcd,  that  it  was  the  original  entry.  And  tfu» 
being  oppofed,  the  opinion  of  the  court  was  taken.  Page  Jufticc 
was  for  allowing  it  to  be  read  5  but  the  other  two  Judges  were 
againft  it,  faying,  the  other  was  the  only  regifter,  and  there 
could  not  be  two  regifteis  in  one  pariih.  So  the  book  was  re« 
je£ted. 

r  1074  ]  Dominus  Rex  verf.  Sutton. 

Having  coining    TT  E  was  convi£ted  at  Northampton  aflizes,  for  junlawfully 

tools  is  India-    J^  J^  having  in  his  cuftody  and  poficflion  two  iron  damps,  with 

Caf.cemp. Hard,  intent  to  imprefs  the  fcepters  on  fixpences,  and  to  colour  and 

370.  s.  C.  more  pafs  them  off  for  half  guineas.     And  Lord  Hardwicke^  who  tried 

s**^'  Black  '  having  fome  doubt  whether  the  bare  having  them  in  his 

Rep.  807. 82a.    cuftody,  without  (hewing  he  ufed  them,  or  did  fome  a£t  to  pio- 

1  Hawk.  p.  C.    cure  them,  was  indiftable ;  ditefted  a  certiorari  to  be  brought. 

^**ioi.       '     '  ^^^  ^^^^^  ^^  ^^^  ^^^^  twice  argued,  the  court  was  of  opinion, 

lb.  lea.  75.       that  it  was  well  enough :  for  coining  was  the  prerogative  of  the 

p.  103.  crown  at  common  law :  that  this  could  not  be  a  cafual  having 

them  innocently,  or  coming  to  him  as  executor ;  becaufe  it  is 

laid,  and  found,  that  he  had  them  with  an  intent  to  imprefs. 

3  //;//.  18.  fays,  tlic  pcrfon  may  be  imprifoned,  in  whofe  cuftody 

fuch  inftniments  are  found ;  and  (hall  he  be  imprifoned  for  what 

is  not  indiftable  ?  Lading  wool  is  lawful,  but  if  it  be  with  an 

intent  to  tranfport  it,  that  makes  it  an  offence :  here  the  intent 

is  the  offence ;  and  the  having  in  his  cuftody,  an  a£l  that  is  the 

evidence  of  that  intent.     We  muft  not  be  too  nice  in  tliefe  in- 

diftments,  which  Lord  Hale  in  Hi/l.  P.C.  193.  complains  of  in 

the  courts.     The  defendant  was  fined  6x.  Sd.  to  ftand  in  the 

pillory  at  Charing-crofs^  and  fuffer  fix  months  imprifonment^  and 

until  Iii:i  fine  paid. 
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SJr  WilUam  Lee,  Knt.  Chief  Jujlice. 

Sir  Francis  Page,  Knt.  -i 

Sir  Edmund  Probyn,  Knt.       C  Jufticcs. 

Sir  William  Chappie,  Knt.       J 

Dudley  Ryder,  Efq\  Attorney  General. 
John  Strange,  Efq\  Solicitor  General. 


Wharton  verf.  Richanlfon,  Vid', 

A    Scire  facias  was  .brought  again  (I  the  defendant  as  adminU  ^cirifae.  againft 
ftratrix  of  her  hufband,  on  a  judgment  againft  him  for  an«dminiftri- 
1,50c/.  and  after  two  mV/6/7f  returned,  2l  fcire  ffri  inqiiiry  was  •f*«oaaju]g- 
taken  out,  and  the  defendant  attended  the  execution  of  it,  in  "u^and  after 
order  to  lay  the  (late  of  the  aflets  before  the  jury ;  but  the  plain-  twQ  nUbirt  rc- 
tift'  infiftinff,  that  the  award  of  execution  on  the  former  writs  5*™*^'  *-^^'^' 
was  m  pomt  of  law  an  evidence  of  aflets,  a  dn^ajtavtt  was  found  uken  out  j  the 
to  1,117/.  X 8/.   I//.     In  Hil.  8  Geo.  2.  (lie  appeared  to  xhcfcire  »ward  °^  •*5*'"' 
jfieri  inquiry,  pleaded  p/ene  admini/lravit^  and  traverfed  the  de^  m«^rh$ise\-i- 
"jajlavit.     And  notice  of  trial  being  given  and  cou  itermanded,  dence  of 
and  nothing  further  done  upon  if,  fhe  in  Mich.  \oGto.  2.  moved  *^*="  (')•    *!"' 
to  have  the  award  of  execution  fct  afide,  and  to  be  admitted  to  beenno/c/rtf/rf/, 

and  only  tw.> 
TA-bth  rcrurned,  the  court,  on  motion,  will  fct  afidc  the  awarJ   of  cxccutiop.,  and   admit  dctcndant 
to  plead,  if  he  comes  in  time.   Othcrwifc  il  he  aciiuicfcu  ut.WArd»of  two  ycar»(i),    i    WilLl»5.  S.  C. 
I  Lord  Raym.  591*     Centra  />cr  Couid  ], 


(1)  fide    Earl  v.    Hlntoyt,  ante  (2)    /Vr  hhtfoyd  v.    Cordtuell^ 

G  g  2  plead. 
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plea/! ;  it  being  no  purpofc  to  expecl  relief  upon  tlie  trial  of  the 
twvcrfe:  and  cited  Salk^  93.  264.  to  (hew,  that  where  there  has 
bctn  no  fctrf  fed,  and  or»ly  two  nlchUs^  the  court  will  relieve 
upon  motion,  and  not  put  the  party  to  an  audita  querela :  and 
the  Hate  of  the  real  aiicis  was  proved  to  be  130/.  which  flic 
ofiered  to  deliver  up,  and  be  examined  upon  interrogatories, 
if  tlie  plaintiff  was  diffatisfied  with  the  account. 

f  1076  1         '^^^  court  was  greatly  inclined  to  relieve   her:    but  upon 

•'  confideradoa    of    her    long    acquicfcence,     and     the     feveral 

fteps  taken  fubfequent  to  tlie  award  of  execution ;  they  thought 

(he  came   too  late,  and   for  that   reafon  only,  refufed  to  in- 

terpofe. 


Stone  verf,  AtwoU. 

If  ta  ittfant  re-  TJY  12  Geo.  2.  c.  29.  if  the  defendant  docs  not  file  common 
^vdUn^-*  X)  bail  in  time,  the  plaintiff  may  do  it  for  him:  in  this  cafe 
pear  b>C  the  the  defendant  was  an  infant,  and  had  appointed  no  guardian  by 
piain:itf  may  <lo  whom  to  appear :  and  the  court  made  a  rale,  that  the  plaintiff 
itforhlau  fliouW  name  a  guardian  for  him,  if  he  refufed  to  do  it  him- 
felf(i). 


(1)  Sbipman  v.  Stephens,  S.  P.     Gladtnan  v.  Batemsn^  Barnes ^\%* 
ID  C  B,   2  WiJ.  50.     Fidt  alfo     Kerry  v.  Cade^  ib,  4.13. 


Dominus  Rex  verf.  The  Inhabitants  of  Bedall  in  Yorkfliirc. 

If         -^   f  A  ^  order  was  made  upon  one  Mo%ry  as  the  putative  father 

the  h«(ba:}i  be  -/a.  of  two  baftards  born  of  the  body  of  Elizabeth  the  wife  of 

t^juiged,  the  Richard  Sharplefs :  in  which  it  is  dated,  that  for  feven  years  bf- 

C^'tT^^H^d'  ^^^^^  ^^^  hulband  had  had  no  accefs  to  her,  flie  having  never 

36*.  ij').  feen  or  heard  of  him  all  that  time,  and  not  knowing  whether  he 

Ball.  Ln.  P.  was  •alive  or  dead  ;  which  the  juftices  adjudge  to  be  true,  and 

I"'       ^  ^  that  Moot  is  the  father  of  them,  and  order  him  to  provide  ac- 

Anar.  9.  S.  C.  .  '  * 

Ante  525. 940.    cordingly. 

Upon  appeal  to  the  feffions,  the  cafe  is  ftated  with  fome  va- 
riation :  that  in  1728,  (he  was  married  to  Sharplefs^  then  a  fol- 
dier  in  MuIIi/t/s  troop,  in  a  barn,  by  a  perfon  not  in  the  habit 
of  a  clergyman  :  that  there  had  been  no  accefs  for  feven  years : 
but  it  appearing  by  a  certificate  from  the  commiffary  general's 
office,  7th  ^pril  I7J7>  and  from  the  evidence  of  Siwon  Clark/on 

viiiac 
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diaf  one  Richard  Skarp/:fsy  ^vho  he  was  told  was  formerly  in 
Muilins^  troop,  was  muflercd  as  a  private  gentleman  in  the 
third  troop  of  horfc  guards  from  2;  Juuf  1733,  to  23  February 
1 736,  though  Ciarkfon  faid  he  could  not  take  upon  him  to  fwear 
that  it  was  the  fame  Richard  Sharphfs  pretended  to  be  ir»  irried  as 
aforefaid :  upon  this  fuppoHtion  of  the  hii (band's  being  ftlivC)  the 
feflions  were  of  opinion,  the  children  were  not  baftards,  and  re- 
yerfed  the  order  of  the  two  juiiices. 

And  now  upon  debate  (the  Chief  Jufticc  abfent)  the  order  of 
feflions  was  quaihed,  and  the  order  of  two  Juilices  confirmed  2 
for  It  being  dated  in  both  orders,  that  there  was  no  acccfs,  ac- 
cording to  the  cafe  of  Pendrel  v.  Pemlrel^  HiL  5  Geo,  2.  ante 
92^.  it  was  immaterial  whether  the  liull^p-nd  was  ?]ive  or  not: 
but  if  it  was  material,  here  is  no  evidence  to  prove  it,  the  iden- 
tity not  being  fworn  to;  or  if  it  was,  yet  the  evidence  of  his  [  1077  ] 
being  alive  was  improper  to  have  been  received,  and  even  the 
marriage  itfelf  doubtful. 


Robinfon  un*,  &c.  verf.  NiccoIU. 

THE  plaintiff  brought  debt  upon  a  judgment,  where  the  Putting  in  bail 
money  recovered  was  under   10/.  but  by  the  addition  of  qiircdni-Tiwt 
cods  exceeded  it:  and  he  held  the  defendant  to  bail,  and  bail  bind ihe  court 
was  put  in  above.     Then  the  defendant  moved  on  the  auihority  ^'^'^  ordciing 
of  Gammage  v.  Wathin^  Paf.  7  Geo.  2.  that  common  bail  (hould  Andr.  i-.  s/c 
be  accepted,  and  Mr.  Solicitor  General  pro  quer  agreed  it  to  be  Ante  975.  au4 
the  rule ;  but  infided  that  by  actually  putting  in  bail,  the  de-  ^*  "®^' 
fendant   was   too  late   in  the  applicaiion :  and  ♦.  iied  l^iferre  v. 
'    J^^"fi^'»  ^^^'  '3  Gr^.  I.  ante  745.  where  on  error  an  cxertitor 
gave  bail,  which  he  needed  not  to  have  done,  and  the  court  re- 
fufed  to  vacate  the  recognifance. 

But  in  this  cafe  the  court  ordered  common  bail;  for  the  plain- 
tiff, who  was  an  attorney,  ought  not  to  have  niarke<i  liis  pro- 
cefs  for  bail,  and  therefore  fliould  not  take  advantage  of  his  own 
midake. 


Dominus  Rex  verf.  The  Inhabitants  of  Butley  in  Suflblk. 

TH  E  quedion  in  this  cife  was,  whether  renting  a  wind-mill  Renting  a  wind 
at  t^L  per  annum  gained  a  fcttlemcnt ;  it  luving  been  de-  ^"'^^  •'*  afectk 
tcimincd,  that  a  water-mill  did.     Sa/k.  536.     It  was  faid,  thofc  Bun.  Sett.  Ca. 

IC7.  a:;d  Sr.'V. 
Ca.  ci.   1750.  ToL  I.  p  40^-  No-  32o»  S.  C.     Caf.  temp.  Hird.  591.   Audr.  3,  ii.C 
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arc  always  habitable,  but  the  others  often  are  not.  &ed per  cu^ 
riawy  It  is  the  fame  as  if  he  had  rented  land  of  that  value*  And 
H.  8  Geo.  I.  Rex  v.  St.  Mary  in  Gut/for  J,  ante  502.  it  was 
a  mill  generally,  and  held  a  fetdement.  And  fo  it  was  in  this 
cafe  (ij. 


(1)  The  pauper  lived  in  a  cot-     parifli.     Fide  the  other  reports  of 
tage  which  he  rented  in  the  fame    this  cafe. 


Bean  verf.  Elton* 

New  writ  of  in-  A  ^^it  of  inquiry  was  executed  in  jTrZ/i.  1728,  and  cofts 
i|uiry,  &c.  or-  a\  taxed  upon  it,  but  no  final  judgn-ont  entered  up.  And 
dercdtobcmadc  now  there  being  occafion  to  prove  the  debt  in  Chancery,  the 
former.  ^"^^^  ^^  inquiry  could  not  be  found  :  and  a  rule  was  made  for  a 

jy^.j?.  Nocaufc  new  writ  of  inquiry  and  inquifition,  according  to  the  flieriff's 
^"**  /?u^"    1     notes,  and  that  the  maftcr  Ihould  indorfc  the  cofts,  which  by 
i^ndr.  12.  s.  C.  the  commitment  book  appeared  to  have  been  taxed.     Vide  ante 
141.  833.-(i) 


(1)    I   Ft'vt.   92,   93.      2    KelyAoS,       Darby  V.  CoU,    poJI.    1264. 
Dajicll  \.  BtKl^i-^  Barms   14. 

[   1^08  3  Adams  verf.  Brougliton. 

Arpcovcryln  'Tf^  ^^  plaintiff  recovered  in  trover  againfl:  the  captain,  for 
trover  vcits  ihc  j|[  yarn  configned  to  him.  The  captain  obtaining  an  in- 
fMiUant^*"***^"  junrtion,  on  fhcwing  the  goods  were  delivered  to  the  defendant^ 
Andr.  i8.  S.  c.  the  plaintiiT  brought  an  action  againll  him,  and  held  him  to  bail. 
Kclw.sS.b  s.r.  /^iij  tll^;  court  difcharged  him  on  common  bail,  for  by  the  for- 
jTModTiV-  ^^^^  recovery  the  property  vcfted  in  the  captain,  the  plaintiff 
Inijr.'/rjTv.  having  damages  in  lieu  thereof,  and  tlierefore  in  this  action  he 
A/<;a*>,  /.r  lldt  ^ould  iiot  fay  tlic  goods  were  hiji. 
c  J. 

Purton  verf.  Fitzgerald.     At  Guildhall. 

Scnirncccfafo.  j\  C  T  I  O  N  on  a  charter-party,  to  go  to  Calais^  and  tak?  in 
TM^M  -imirj.y  h\r  coHi  for  .W//.  The  defendant  pleaded,  that  the  fliin 
fhip  .15  umii,  not  ''•^' i**  uniit  for  the  voyage,  licing  rotten,  and  therefore  he 
t«.. b-rcia  man  did  not  load  I.cr.  And  iffue  being  joined  upon  the  goodnefs  of 
r?.T.**n 'j?!  tlic  Ihip,  and  fcveral  wiliicfi'ej*  examined  ;  the  defendant  offered 
I  to 
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* 

to  give  m  evidence  a  proceeding  in  the  admiralty  court  at  Cafahf 
whereby  commiilioners  were  appointed  to  furvcy  the  (hip,  upon 
whofe  report  there  was  a  fentence  of  condemnation.  It  was 
objected,  that,  this  being  a  contra£l  under  feal  on  land  here,  the 
admiralty  there  had  no  jurifdiflion,  and  confequently  their  fen- 
tence void.  It  appeared  that  the  plaintiff  intervened  in  the  fuit^ 
and  had  an  infpeAor  of  his  own  nomination  put  into  the  com- 
miffion.  And  it  was  indfted  by  me  and  others,  that  faith  was 
to  be  given  to  thefe  proceedings  s  and  we  are  not  to  fuppofe,  that 
the  fame  boundaries  between  courts  fubfift  there  as  here :  and  on 
infurances  nothing  is  commoner  than  to  read  protefts  in  foreign 
admiralties.  But  the  Chief  Juilice  refufed  to  let  it  be  read,  this 
being  a  contract  under  feal  at  land,  in  which  cafe  according  to 
our  law  the  admiralty  has  no  jurifdidion. 


G24 
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Ijujiiccs. 


Sir  William  Lee,  Knt.    Chief  Jujlice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

Sir  William  Chappie,  Knt. 

Dudley  Ryder,  Efq\    Attorney  General. 

John  Strange,  Efq\  Solicitor  General. 


Turner  vrf.  Warren. 


In  aft 
lofer  aX. 


Ion  hy  the    TP"  H  E  phlntifF  brought  his  aftion  for  200/.  as  the  lofcr  of 
It  gaming,       \      {q  niuch   bv  gaminff.     And  the   queftion  was,  upon  o 

fpfcwl  bail  fliall     J,  >  •   1.      •  XX-  r    j   i?       .  .•  •  i.» 

bf  given.  Ann.c,  14.  which  gives  an  action  ot  debt  at  any  time  withm 

Andr.  70. 5.C.  threc  months  again  ft  the  winner,  whether  the  defendant  could 
laTjviia'*-  be  held  to   fpecial  bail ;  the  defendant's  counfel  comparing  it 

to  the  cafe  ot  aftions  upon  penal  ftatutes,  where  no  bail  is  ever 

required. 

But  the  court  held,  there  ought  to  be  fpecial  bail  In  this  cafe, 
which  is  at  the  fuit  of  the  party  grieved,  and  wherein  the  de- 
fendant is  a  debtor  to  the  plaintitf.  And  the  claufe  is  to  be  con- 
fidered  as  remedial.  And  therefore  upon  con fi deration,  and 
talking  with  the  other  Judges,  fpecial  bail  was  ordered. 

[   1080  3  Hamelton  verf.  Style. 

TViiks  v^f/;  Eames. 

Of'hccoftsupon  T  T  PON  conHderntion  of  the  jury  aft,  3  Geo.  2.  c.  25.  $  i<f. 
■  '^j^ll'^2^"^'^;^  KJ  ^'hich  fays  that  the  party  applying  for  a  fpecial  jury  (hall 
i*^^5'^5>S.C.'  *^^  ^^  ^^'^  ^°^*  ^f  ftriking  the  fame :  the  court  held,  that  if  the 

vcrdift 
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vcrdi^l  goes  on  that  fide  which  moved  for  the  fpecial  jury,  the  Sec  HuUock  tk 
extraordinary  allowance  to  a  fpecial  jury,  and  all  the  expcnces,  ^^<^433- 
except  what  attend  the  a£tual  ftriking,  ihould  be  taxed  and  al* 
lowed  againft  the  lofing  party. 


u 


Skipp  verf.  Hooke. 

PON  error  ^  C.  B.  it  appeared,  tliat  the  placita  was  of  ^.it.wiUfwt 
_      Oaab.  and  ^tinderC  Hilar*  before  Mr.  J.  'Denton^  Mr.  J.  j»<ij«ally  take 
Comyns  and  Mr.  J.  Forte/cue  Alatidf  and  for  the  reft  of  the  term  Jhe  j^^ej^ 
before  Sir  John  Willes  and  his  brethren.     And  upon  a  certiorari  C.  i, 
for  the  writ  of  inquiry,  it  was  returned  Te/'h  Philip  Lord  Hard^  ^'^'  75-  S.  C. 
nvichey  27  jiprily   10  Geo.  2. 

It  was  objeftcd,  that  this  was  no  warrant  to  the  (heriff,  it  ap- 
pearing Sir  John  Willes  was  conftituted  Chief  Juftice  before  the 
iifuing  the  writ  of  inquiry,  and  that  therefore  it  ought  to  bear 
tfjle  in  his  name.  To  which  it  was  anfwered  by  the  Solicitor 
General,  that  though  the  court  had  a  private  knowledge  who 
was  Chief  Juftice  of  C  B.  at  that  time,  yet  thmr  could  not  judi- 
cially take  notice  of  it,  and  Lord  Hardwicke  might  be  Chief  Ante  1064. 
Juftice  in  Eajler  term,  when  the  writ  of  inquiry  iflucd.  Befides,  **®^'  ***^ 
this  was  an  exception  to  reverfe  a  judgment,  in  which  cafe  the 
court  will  never  go  out  of  the  record;  and  .indeed  the  proper 
way  to  take  advantage  of  this  matter  was,  by  motion  in  C  B. 
for  irregularity.  And  of  that  opinion  was  the  court,  and  the 
judgment  was  affirmed. 


Cart  verf  Marfli. 

ADifpute  arofe  between  the  parties  upon  crofs  petitions  ex-  An  appeal  llw 
hibited  to  the  archdeacon  of  Bedford  and  commifTary  of  the  "^J^g^J^J^'if  ^^ 
bifhop  of  Lincoln^  for  leave  to  ereft  a  monument  againft  a  pier  church. 
in  Dunflahle  church,  to  the  memory  of  their  refpcSive  anccftors.  ^"<*-  ^9-  ^.C. 
And  upon  allegations  given  on  both  fides,  Marfb  appealed  to  the  Lj^^T.^.*  ' 
Arches  againft  the  ndmiffion  of  CarCs  allegation;  upon  which 
C/ir/ moved  for  a  prohibition,  infifting,  i.  That  ornaments  were     p        «     -% 
difcretionary  only  in  the  ordinary,  and  therefore  no  appeal  would     •*  * 

lie :  or  2.  If  it  did,  yet  it  muft  be  to  the  bilhop  of  Lincoln^  and 
not  to  the  Arches. 


But  the  court  held,  that  though  ornaments  cannot  be  fet  up 
without  the  confcnt  of  the  ordinary  ( i ) ;  yet  it  muft  be  exercifcd 


(1)  Palmer  v.  Efifcopum  Ex9n\  unte  575. 

according 
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according  to  a  prudent  and  legal  difcretion,  which  the  fuperior 
has  a  right  to  look  into,  and  corrcdl ;  and  therefore  the  appeal 
well  lay,  as  it  does  in  cafes  of  granting  adminiftration  to  one» 
where  there  arc  two  in  equal  degree.  And  as  to  its  being  an  ap- 
peal to  the  Arches  it  was  held,  that  wherever  the  zGt  is  done  by 
a  commiflary,  it  is  confidered  as  the  a£l  of  the  ordinary  himfclf ; 
and  to  him  no  appeal  will  lie  from  his  own  a£t,  and  it  mud  con- 
fequently  be  to  the  Metropolitan.  So  the  rule  for  a  prohibition 
was  difcharged. 

French  qui  tarn  verf.  Coxon. 

Praftice  as  to  'TP  ^  ^  aftion  was  upon  the  ftatute  of  Ufury,  12  Ann.Jl.  2, 

affidavits  in  yifi  X     c,  i6.  and  a  motion  to  (lay  the  proceedings,  becaufe  no 

tami,  affidavit  was  filed  of  the  caufe  of  anions  accruing  within  a  year, 

Aadr.  25.  S.  C.  according  to  21  Jac.  I.  r.  4.     But  the  court  held  it  not  necef- 
fary,  as  well  becaufe  that  a^  had  been  held  not  to  extend  to  fubfe- 

(fl)  S.  c.  1  Ld.  quent  ftatutes,   {^alk.  373,  374.)    {a)  as  alfo  becaufe  this  very 

f  Salk.  aoo.'  ^^^  \i^^Vi  determined,  Paf.  7  Geo.  2.  Harris  qui  tarn  v.  Rey- 

Sl/ioL^zS.  '  oey  (^),  on    ij  Car.gi.  c.  18.  againft  buying  and  felling  live 

Holt  364..  cattle:  and  the  praftice  had  never  been  to  file  any  fuch  affi- 

laMod.  22'^.        J      •      /    %  *^ 

m  Rep.  Cun.    davit    (l). 

SO-  

2  Barnard.  B.R.   ■ ' "" 

413.  420.               (i)  In  ffTflte  qui  tarn  v.  Boot^  didl,  and  it  was  over-rnled,  the 

2    Term   Rep.    274.    proceedings  cafe  of   H^bit€  qui  tarn   v.    Boot 

were  (layed  in  an  adtion  upon  25  doubted,  and  therefult  of  the  old 

iiViu.  3.  fl,  4.  r.  3.  for  want  of  cafes  dated  to  be,  that  21  Jac  i. 

fuch  an  affidavit.     But  Leigh  q-J  c,  4.  is  merely  dircdory  10  the 

tarn  V.   Kcnti  3   Term   Rep,   362.  officer,  and  does  not  control  any 

which  was  an  a6tion  founded  on  of  thofe  flatutes  upon  which  penal 

2\Hctt.  8.  c.  13.  for  non-refidence  anions  are  to  be  brought  in  the 

the  objeclion  was  made  after  vcr-  fuperior  courts. 


o^ 


Chancy  verf.  Needham. 
N  th^   II   November  about  twelve  at  noon,  a  motion  wal 


trirg  upjudg-"'  V-^  iiiadc  to  cutcf  up  judgmcHt  upon  an  old  warrant  of  attor- 
ment  on  old  war-  ney,  and  an  affidavit  was  produced,  fworn  the  day  before,  of  the 
J^I  J /'"A^^l^"*^^'*  parry's  being  alive,  and  the  debt  unpaid,  upon  which  the  court 
lA  ViiuAbi.  17!  inade  the  common  rule. 
pi.  7. 

The  Solicitor  General  at  another  day  moved  to  difcharge  \U 
upon  an  affidavit,  that  the  defendant  died  the  day  the  firlt  mo- 
tion was  made  at  feven  of  clock  in  the  morning ;  and  infifted, 
that  liiis  was  by  furprize  upon  the  court.     And  on  great  debate 

the 
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die  court  declared,  that  if  it  had  then  appeared,  that  the  man 
was  dead,  they  would  not  have  made  the  rule  (i) :  but  they  ap- 
plied the  maxim,  fieri  mn  dehety  faBum  valet^  to  this  cafe :  and 
compared  it  to  the  cafes  Salk.  82.  and  Fuller  v.  Jocelyn^  ante 
882.  And  thus  fuffered  the  deceit,  which  had  been  put  upon 
them,  to  prevail. 


(i)  fTiIJv.  Sands,  ante  7 1 8.  S.  ?•  in  B.  R.   Saville  v.  WHiJbhey 
S.  P.  in  C.  B.  Barnes  tjo. 

Opcnhcimer  verf.  Levy.  f  '082  ] 

IN  czkfur  afumpfitf  the  defendant  pleaded  in  abatement,  that  ^{5?*^**  P^*«* 
the  plaintiff  was  an  alien  born  at  Fienrta  under  the  dominion  muft  A^i^Ait 
of  the  King  of  the  Romans^  and  out  of  the  allegiance  of  our  he  b  an  alka 
King:  to  which  the  plaintiff  demurred.     And  upon  argument  it  ^P^^'^ 
was  held,  that  as  by  law  an  alien  friend  may  maintain  a  perfonal  bythenamtof 
^£tion,  as  being  allowed  to  traffick.     i  Jind.  25.     Dy.  2.  ^.  litpfer »gunik 
Broke^  Denizen.     Tilv.  198.  it  is  neceffary  in  order  to  abate  the  f^^'j^"** 
writ,  that  he  fliould  be  (hewn  to  be  alien  enemy,  which  is  not  AI«t«neaJ 
to  be  prefumed,  nor  tlie  contrary  neceffary  to  be  replied :  and  (S«  4*)  xot 
;dl  the  precedents  are  inimici  Domini  Regis.     So  a  refpondes  oufler 
Hfras  awarded. 


Clarke  verf.  The  Bifliop  of  Sarum. 

A    Mandamus  was  granted  to  admit  the  plaintiff  to  a  canonry  Mandsmu  ftr  a 
or  prebend  of  Sarum^  and  to  inditutc,  induA  and  inveft  p«^ebend. 
him  therein  ;  though  it  was  ftrongly  oppofed  on  the  rule  to  (hew  3  "q'*  *°'  '^* 
caufe,  as  turning  the  common  law  remedy  by  quare  impedit  into  siun.  45. 
another  channel.     But  the  court  faid,  that  though  formerly  man^  '  ^^'  ^oj- 
damns' s  were  not  fo  frequent,  efpecially  where  the  party  had  an-  ,  ij^  ,^j/ 
other  remedy ;  they  being  found  to  be  more  expeditious  and  lefs 
cxpenlivc,  had  been  given  into  of  late.     And  as  to  there  'being 
another  remedy  ;  it  might  be  faid  equally  in  cafes  where  an  affifc 
or  an  action  upon  the  cafe  would  try  the  right,  and  yet  that  was 
never  thought  a  ground  to  deny  a  mandamus  :  fo  the  writ  was 
ordered,    but  never  iffued,    the  parties  agreeing  to  refer  the 
difpute  (i). 


(i)  In  Pcwil  V.  Mlibank,  I  nifon  J.  and  Lord  MamfitlJ  C.  J. 
Ttrm  R(p.  401 .  n.  ihe  prefcnc  cafe  and  though  the  power  of  the  court 
is  held  not  to  be  law.    Per  De-    to  iffuc  this  writ  is  difcrelionary, 

ic 


Irofi 
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it  (eetns  now  fettled,  that  where  a 
^uare  imptdit  lies,  they  will  not 
grant  a  mandamus.  Rex  ▼.  The 
Biftjop  of  Chefter^  I  Term  Rep.  396. 
Rex  V.  Marquis  of  Sttiffbrd^  3  Term 
Rip,  646.  The  cafes  here  cited  in 
the  margin  do  not  appear  to  relate 
fo  the  queflion.  In  the  report  in 
.  Andrews,  'Ffje  King  and  the  Beati 
mud  Chapter  of  Ardmagh^  Rex  v. 
Dean  and  Chapter  of  NoriA^ich, 
ante  I  59.  Rex  v.  Dean  and  Chap* 
Ur  ef  Dublin^  ante  536.  are  cited 
in  (upport  of  the  rule.  But  in 
the  cafe  of  the  Dean  and  Chapter 
•f  Noru)ich^  Dc3or  Sherlock  was 
prebendary  by  virtue  of  an  ad  of 
Parliament,  and  he  h^d  no  reme- 
dy bat  a  inac4amus  to  get  into 


his  ftall.  In  the  cafe  of  The 
Dean  and  Chapter  rf  Dublin  there 
was  no  determination  on  the 
point,  but  the  majority  of  the  . 
Judges  inclined  againd  the  man- 
damus, and  there  alfo  the  objed 
of  the  writ  was  to  admit  the 
prebendary  into  his  fialL  But 
though  the  court  will  not  grant 
a  mandamus  in  any  cafe  where 
there  exifts  a  fpecific  legal  re- 
medy. Rex  V.  G$verwr  ana 
Company  of  the  Bank  »f  England^ 
t)oug,  523.  Yet  if  that  remedy  is 
obfolete,  as  if  it  be  by  writ  of 
alfize,  they  confider  it  as  an  ex- 
ception to  the  rule.  Per  Buller  J. 
4  Term  Rep.  404.  Per  Grofe  j. 
3  Term  Rep,  65  2. 


Amnfing  the 
giTing  a  note  U 
the  iamt  as 
avraiding  pay- 
ment at  a  future 
aay. 

And.  38.  S.  C. 
more  full. 


Booth  verf.  Gamett* 

DEBT  upon  a  bond,  the  condition  whereof  recited,  that  the  * 
plaintiff  and  Gilbert  had  fubmitted  a  difpute  to  arbitration; 
and  therefore  if  the  defendant  fhould  pay  what  Gilbert  (hould  be 
awarded  to  pay,  not  exceeding  20/.  the  bond  to  be  void.  On 
the  replication  it  appeared,  that  the  award  was  for  Gilbert  ta 
give  the  plaintiff  his  note  for  18/.  payable  at  a  future  day.  And 
it  Was  infifted  upon  for  the  defendant,  that  his  bond  was  only  to 
pay  the  money  awarded ;  and  therefore  as  the  award  was  to  do  a 
collateral  aft,  it  was  not  within  the  condition. 

But  the  court  faid,  that  awards  were  to  have  a  reafonable  In- 
tendment :  nnd  nil  the  meaning  of  this  was  to  give  the  party  time, 
and  is  equal  to  ordcrin;^  him  to  pay  the  money  at  the  future  day, 
without  fi:ying  any  thing  of  giving  a  note  in  the  mean  tiine. 
And  therefore  they  gave  judgment  for  the  plaintiff. 


%     Mkhatlmas  Term  ii  Geo.  a*  pofj, 

Whywall  verf.  Champion. 
jlt  Guildliall  coram  Lee  C.  J. 

IT  was  ruled,  that  tobaccoes  fcnt  to  the  defendant,  who  fct  xndr.  zS.  8« C^ 
up  a  (hop  in  the  countrjr,  could  not  be  recovered  for  as  ne-  n^re  fuU. 
ceflEuries,  he  appearing  to  he  an  infant.     For  the  law  will  not  ^^^^^^ 
ruficr  him  to  trade^  which  may  be  his  undoing*  goods  deiivecetf 

to  xndt  witii« 
Uidu  i^.     Salk*  179*     Cro.  lac.  454.  S.  P.     Bi^*  L.  IT.  P.  154.     12  Viiu  Abe  zi^L 
[T.k.4.]pl.3. 

Jarvis  verf.  Hayes.     At  Guildhall. 

IN  an  a£Uon  agaJnft  the  defendant  as  matter,  for  his  carman's  scmnt  wKcie 
negligently  driving  his  cart,  per  quod  the  plaintiff  was  thrown  witnefs  in  ^Baom 
off  from  a  ladder  and  bruifed.     On  (hewing  a  releafe  from  the  "J*^  ^ 
mafter  to  the  fervant,  the  Chief  Juftice  allowed  the  mailer  to 
examine  the  fervant ;  though^it  was  urged,  that  if  the  plaintiff 
£ail8  againft  the  mafter,  he  may  fue  the  fervantj  which  is  a  bia» 
upon  the  fervant.     Siiange pro  def\  (i) 


(1)  Amm.  12  yitt,  Ahr.  25-  ^.     v.    The  New    River  Comfojt/,  4 
SS.  S.  P.  BuJJ.  K.  F,  77.     CiM     Term  Rep.  589. 
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Knt.  -J 

rn,  Knt.      >  ytiflices. 

)le,  Knt.      J 


Sir  William  Lee,  Knt.  Lord  Chief  Juftlce. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyr 
Sir  William  Chappie 

Dudley  Ryder,  E/q;  Attorney  General. 
John  Strange,  Efq\  Solicitor  General. 

Fcrgufon  verf.  Rawlmfon  qui  tarn. 

Thetc  be  A  ^TE  R  affirmance  of  a  judgment  of  C.  B,  for  the  trcbk 
cofts on  error,  Sx.  value  on  the  ftatute  of  ufury ;  it  became  a  queftion,  wbe- 
thoagh  none  in    thcr  as  the  plaintiff  recovered  no  colts  in  the  original  aflion,  he 

confideration  the  court  declared,  he  was  intitled  to  them  by  the 
exprefs  words  of  3  //.  7.  r.  lo.  /«  delay  of  exec  tit  icn  :  arid  that  it 
'  was  the  ftronger,  fince  8  £5*  9  JV.  3.  c.  10.  under  which  the 

defendant  would  have  been  intitled  to  cods,  if  there  had  been 
judgment  for  him  in  C.  B.  and  affirmed  here.  Cafes  cited  for 
cods  were  Cro,  El.  659.  5  Co.  loi.  Cro.  Car.  145.  Dy.'n* 
E  contr^a  Cro.  Car.  425.      I  Lev.  146.      I  Ferit.  38.  (1) 

(1)  Hiie  JleAtchbiJbop  of  Dnhlin  v.  The  Dean  of  Dublin^  ante  262. 
Bennington  verf.  Goodlitle. 


t  Ties    f^\^  error  in  ejeftment,  it  was  held  to  lie  for  a  bea(l-gatC| 
t-gatc.  yj  which  is  a  term  known  in  Sujfolk^  and  imports  land  and 
AjiteVo63.      '  common  for  one  beaft  (i).     And  the  judgment  was  affirmed. 


for  a  bead 


(1)  Metcalfe  v.  R(rwe,  Caf  temp.  Hard.  itj. 
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Bofworth  verf.  Hearne. 

UPON  a  return  of  a  habeas  corpus^  it  appeared,  that  the  By-l*wt»con- 
fuit  was  by  the  chamberlain  of  London   upon  a  by-law  fine  bnwen  to 
made  in  15  Car.  2.  that  no  drayman  or  brewer's  fervant  ihould  "^11"  *><>»»«  ^ 
be  abroad  in  the  ftreets  with  his  dray  or  cart  after  one   of  the  dri^^'gooJ. 
clock  in  the  afternoon  between  Michaelmas  and  Lady-day^  and  c^*  Temp. 
from  thence  after  eleven  in  the   forenoon,  under  the  penalty  of  ^Jldr  t^!'s  C. 
20  /.     And  a  cuftom  was  returned,  for  the  city's  having  the  re-  moreVuu! 
gulation  of  carts  ( i  )• 

It  was  agreed  both  at  bar  and  bench,  that  fuch  a  cuftom  may 
be  good :  but  that  without  a  cuftom  the  by-law  would  be  void. 
And  the  only  queftion  difputed  was,  whether  this  was  a  reafon* 
able  reftraint. 

Many  objections  were  made  by  Mr.  Solicitor,  arifing  from 
the  nature  of  the  brewers  trade,  and  the  neceflity  it  would  put 
them  under  of  ufmg  more  carriages,  and  employing  more  fer- 
vants  ;  the  confequence  whereof  would  be  the  raifing  the  price 
upon  the  confumer,  or  lowering  the  quality  of  the  beer. 

But  the  court  faid,  that  as  this  was  only  a  regulation  of  trade, 
of  which  the  city  was  the  beft  judge  ;  it  was  enough,  that  it  did 
not  appear  unreafonable  in  itfelf.  And  that  within  the  reafon 
on  which  many  of  the  city  by-laws  had  been  held  good,  they  were 
warranted  in  granting  a  procedendo  (2). 


(l)  Fide  Payne  v.  Hau^bton,   I  284.  S.  C. 
Ro.  Ahr.  564.   //.    5.     tlaycr   v.  (2)  Vide    irannel  v.    Camerar, 

Vete,  T.Raym.  288,  324.   i  f7»r.  *•  Civil**  London,  anU  675. 
21.      2   Keb,   420,   501.      1    Sid, 

French,  qui  tarn  verf,  Wiltfliirc. 

AFTER  verdift  for   the   plaintifF  for  500/.  penalty    for  since  the  jury 
keeping  zPharo  table,  it  was  moved  in  arrcft  of  judgment,  ^^^^^  '"•»'>' 
that  the  venire  was  de  corpore  comilatus^  whereas  adions  upon  ^^^'rt^rT^m\^^^^ 
penal  ftatutes  are  excepted  in  the  aft  for  amendment  of  the  law.  in  the  anions 
But  the  court  held,  that  fince  the  jury  aft  3   Geo.  2.  r.    25.  the  [^^f^^^  ^>  *^** 
ftierifF  could  return  no  other  than  the  general  panncl,  and  there-  mcntofXcUw. 
fore  the  provifo  was  virtually  repealed  :  or  if  not,  yet  the  5  Geo.  Butfccnowiirt. 
X.c.  13.  ha*  cured  this,  either  as  a  defcft  in  form  or  fubftance.  ?*^^***'/7^' 

And 
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And  sft'ons  of  debt  arc  not  within  the  provifo  in  the  laft  mttl'^ 
tioneda£l  (i). 


(l)    Merrick  V.   Lord  OJfulfton^  turn.   And  S.P.on9i^««  f.i4./2. 

Andr,  1 1 5.  S.  P.  on  the  ilatutes  of  for  money  won  by  gambling aconc 

hue  and  cry.    Wynne  v.  MidJleton,  fitting.    Frederick  Bait.  v.  Lookup 

1  JVilf.  125.  S.  P.  in  an  adionon  4  Burr.  2018. 
7  ^  8  /r.  3.  c.  7.  for  a  falfc  re- 

r  1086  ]  Berrington  verf.  Farkhurft  ct  al*. 

There muft be  T  TPON  atrial  at  bar  in  ejeftment  on  the  demife  of  John 
tn  aftual  entry  \^  Dormer^  Efquirc,  for  a  manor  and  lands  in  Bucks^  a  fpe- 
a^the*demifc'  cial  verdicl  upon  the  family  fettlement  was  found ;  but  as  nei- 
cannotbeiaidon  ther  the  King's  Bench  nor  Houfe  of  Lords  gave  any  opinion  t^p- 
^day  before  the  q^  that  part  of  the  cafe,  it  is  unnecefTary  to  (late  the  fame. 

4  Bro.  Par.  Ca.  '  ,  .  1  .  1       t       •     » 

J5J.  As  to  the  pomt  on  which   the  judgment  was  given,  it  was 

ii^dr.i25.S.C.  (hortly  thus.  The  defendanfs  (as  diffeiflbrs  for  argument  fake) 
levied  a  fine  in  1730.  To  avoid  this  the  leflbr  of  the  plaintiflF 
made  an  aftual  entry  on  6th  of  January  173 1,  and  in  Hilary 
term  after  brought  his  ejeftment,  and  laid  the  demife  I  OBoiar 
1 73  !•  which  was  three  months  before  the  adlual  entry. 

And  it  was  infilled  on  for  the  defendants^  i .  That  an  adual 
entry  was  ncceflary  to  avoid  the  fine.  And  2.  That  the  demife 
could  not  be  laid  before  the  leflbr  had  regained  the  poflcflion  by 
the  a6lual  entry. 

Asto  thefirft  ofthefe,  it  was  argued  for  the  plaintiff,  that 
the  4  Hen.  7.  c.  24.  was  in  the  disjundtive,  fo  as  the  claim  is 
purfued  by  afiisn  or  lawful  entry ^  and  that  tlierefore  the  ejectment 
is  fufficienr,  if  the  a&ual  entry  was  out  of  the  cafe. 

And  as  to  the  fecond  it  was  argued,  that  upon  the  entry  the 
Icflbr's  cftate  was  re-vefted,  and  he  might  maintain  trefpafs  for 
an  z(k  done  during  the  difleifin.  And  unlefs  he  was  allowed  to 
lay  his  demife  backwards^  he  could  never  recover  the  me/m 
profits. 

To  which  it  was  replied,  i .  That  ejeftments  were  not  in  ufe 
at  the  time  of  making  the  (tatute,  and  real  a£lions  only  were  in* 
tended :  and  if  ejectments  would  do,  all  the  queitions  tliat  have 
been  made  about  actual  entries  mull  have  fallen  to  the  ground, 
by  the  anfwer,  that  an  eje£lment  was  a  fuit  that  came  within  the 
alterAjiative,  thofe  que(Uon«  having  all  rifen  ia  ejedbnents* 
3  I  Ssu-r^ 
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I  Saund.  319.      i  Vent.  42.     t-Mod.  lo.     2  Keb.  555,    Sklnn. 

423.      And  ////.  2  -r^«/i.  1703.  30th  January^  at  a  meeting  of 

dl  the  Judge^(exccpt  Price)  it  was  refolvcd,  that  in  the  cafe  of 

1  fine,  there  nauft  be  an  aftual  entry  within  five  years,  and  that 

Jic  confeflion  of  an  entry  to  deliver  a  leafc  in  ejeftmcnt  (hall  not 

jpcratc  to  avoid  a  fine.     And  the  aft    for  amendment  of  the 

aw,  which  fays,  the  claim  or  entry  fhali  be  of  no  efFcft  to  avoid 

I  fine,  unlefs  an  adiion  is  commenced  within  a  year  after ;  (hews    " 

it  mud  be  an  aftual  entry  to  be  profecuted  with  an  a£lion,  and    r  i^^^  ] 

Jut  the  a£bion  is  not  fuch  an  entry  as  is  required. 

And  as  to  the  fccond  point,  it  was  obferved,  that  the  conftant 
lodh-ine  has  always  been,  that  one  out  of  po(re(rion  cannot  make 
a  Icafe  ;  and  therefore  in  verdifts  it  is  always  found  that  the 
Icffor  entered  and  was  feifed  prout  lex  poflulat.  That  here  was  a 
time  when  certainly  the  leafc  was  void,  viz.  from  the  making  to 
the  entry ;  and  the  queftion  in  ejeftment  always  is,  whetht;r  the 
ieflbr  could  then  make  the  leafe ;  and  he  is  nOnfuitcd  if  he  lays 
the  demife  before  the  title  accrued  ;  that  fuppofing  this  may  af- 
fed  him  as  to  the  mefne  profits  ;  it  is  his  own  laches^  and  the 
3wner  is  fuppofed  to  live  upon  them  all  the  while. 

And  upon  this  point  the  King's  Bench  gave  judgment  for  the 
defendants.  And  on  error  in  Parliament,  the  Judges  were  all 
ordered  to  attend,  when,  after  two  days  argument  at  the  bar, 
two  queftions  were  put  to  the  Judges,  i.  Whether  an  aftual 
Mitry  was  necefTary  to  avoid  the  fine.  To  which  thcy^all  an- 
fwcred,  that  it  was.  2.  Whether  the  demife  being  laid  before 
the  time  of  the  fir  ft  entry,  this  ejectment  could  be  maintained. 
To  which  they  anfwercd,  It  could  not.  So  without  putting  any 
queftion  upon  the  merits,  the  judgmeni  was  alfirmcd  with  10  /. 
colls  (I.) 


(l)  Vide  Fiuhet  v.  Adam^^  pofi,  an  aiflual  entry  is  not  necrfTury  to 

1128.     Oatt:  V.  Bijthn^  3  Run\  avoid   a   fine   at     common     la^. 

1897.      GooJright  V.  Cator,  Doug,  Jenk'.Ks  v.  Pritcba^d^   2  l^ilf.   45. 

4.86.     Burihis  istobc  uovlerilood  and    iVe    Mufgra-ce    v.   bbcily,     i 

af  a  fine  with  proclamations,   for  IVilf.zx/^, 


Collins  verf.  Butler.     At  Guildhall. 

A  Note  was  payable  27th  December  1731.     The  drawer  (hut  Th^re  muft  be  i 

up  his  houfe,  and  went  away  the  November  before.     And  f  ""^"^^^^hc 

:nc  queition  was,  whether  in  general  a  demand  upon  the  drawer  mlflTor)  note  h-- 

s  neceflary  before  the   indorfor  can  be  charged;  and  if  it  was,  fore  indorfcrcm 

ivhethcr  in  this  cafe  the  plaintiff  had  fliewn  fuificient,  in  pioving  ^^*"^^' 
Jie  (hutting  up  the  houfe. 
Vol.  II.                          Hh                                         As 
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As  to  the  firft  the  Chief  Juftice  ruled,  that  a  demand  on  the 
drawer  was  neceflary,  as  was  determined  in  C.  B*  Pafch.  4  Geo. 
2.  on  great  debate  ( i  )•  And  in  this  particular  cafe,  he  held  the 
plaintiff  had  not  not  gone  far  enough,  but  ought  to  (hew,  that 
he  had  inquired  after  the  drawer^  or  attempted  to  find  him 
out. 


( I )  Becaafe  the  drawer  of  a 
liote  is  afcer  its  indorfement  in  the 
nature  of  an  acceptor  of  a  bill  of 
exchange  on  whom  a  demand 
muft  be  made.  This  point  upon 
which  fix  Chief  Juftices  are  faid 
to  have  divided  themfelves equally 
in  contradictory  opinions,  is  now 
eoniidered  as  fully  fettled^  and 


the  diflin£tion  between  notes  and 
bills  of  exchange  in  this  refped 
well  eilablifhed.  Vide  Pardc  r. 
FuUtr^  Com.  Rtp,  579.  Hsylimv. 
Jdam/on^  Burr.  669.  B,  L.  N.  P. 
277.  Bromley  v.  Fraxier,  amte 
441.  and  Fldi  Hamiltcn  v.  Mach 
relly  Caf.  Temp.  Hardw.  322. 
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Sir  William  Lee,  Knt.  Chief  Juftice, 
Sir  Francis  Page,  Knt.  ^ 

iS/r  Edmund  Probyn,  Knt.  \jujlices. 

Sir  William  Chappie,  Knt,  -' 

Dudley  Ryder,  E/y;  Attorney  General. 
John  Strange,  Efq;  Solicitor  General, 

Dominus  Rex  verf.  Balnton. 

AN  indiclmcnt  at  the  quarter-fedions  for  perjury  at  common  whnt  india- 
law,  was  quafhed  for  want  of  jurifdidion  5  and  faid   to  went  is  nujih- 
have  been  done  fo  before  about  three  years  ago.     Rex  v.  W^j/?/-  ***^** 


( I )  Regina  v.  Tarringtom',  Salk.    p.  60.     4  Com.  Dig.  Juftice  of  the 
406.     z  HmoL  P.  C.  c.  8./  38.     Peace.  (B.  1.)  529. 


Dominus  Rex  verf.  Harwood, 

THE  defendant  being  a  juftice  of  peace,  was  convifted  on  Praai<«. 
an  information,   for  a  conviftion  by  him  made  of  an  ale-  vm'^s  iv'\^'' 
houfe-kceper,  who  was  never  fummoned  or  heard.     And  Sir     *  * 
Thomas  Abney  moved  it  asof  courfe,  to  difpenfe  with  his  appear- 
ance.    This  was  oppofcd,  unlcf&  there  was   fome  rcafon  given, 
or  affidavit  made.     And  upon  debate  the  court  refolved,  it 

H  h  2  was 
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was  not  of  courfe,  and  the  defendant  afterwards  appeared  in 
pcrfon. 

Hooper  vetf.  Shepherd. 

Debt  lies  on  a  TT  RROR  of  a  judgment  in  C.  B.  in  debt  upon  a  charter- 
4ieeJ,  Atta  ihe  Jp^  part>^,  whcrcby  the  cefendant  was  to  pay  fifty  guineas  per 
lYrtIaast7he  "^^"^h-  A^^^l^^^e  plaiiuitr  ftatcb,  that  ^52/.  10/.  was  due  for 
whole  demand,  thc  w'kole,  152 /.  \o  s.  whcreof  he  had  received,  and  there- 
A'ldr.  156.  S.C.  n^^a^^^l^r  was  500/.  for  which  the  a£l ion  was  brought.  The 
Vide  fuRaym.  defendant  pleaded,  that  he  had  paid  at  the  rate  of  fifty  guineas 
324.  per  mrmth  for  all  the  time  the  Ihip  was  m  his  fervice  :  and  iffue 

a  L.  Raym.       being  taken,  that  he  did   not;   the    ju^y   find,  that  ^ST  L   lis. 
Cro.  *E!if.  133.  remained  unpaid,  but  fay  nothing  as  to  the  reft  of  the  500/. 
3  L-v.  55. 

cYb'^'c^B  ^^  ^^^  ^^^^  objefted,  that  covenant,  and  not  debt,  was  the 

3U  cd  1 50-'       proper  aftion  :  but  this  was  got  over,  it  b^ing  founded  upon  2 
5  Com.  Dig.       deed,  in  which  cafe  debt  will  lie,  according  to  l  Ro//\  Atr.  ^91. 
fs!"*ito5i9.      <^^^"^^^^'   561,' 758.     I  Roil.  Abr.    S91'     5//.   31.     3  Lev. 
429. 

But  then  it  A-as  obit  fted,  that  this  was  an  imperfcfl  verdi£l, 
the  jury  not  having  ain'wcred  to  all  they  were  charged  with ;  ac- 
cording to  do.  Lilt.  227.  a.  I  Roll.  Abr.  8o2./>/.  5.  Oo,  Jac. 
31,  113.  3  Lev.  5;.  Mr.  Solicitor  would  have  fuppor ted  this 
by  obferving  that  tlus  was  a  fpecial  iffuc,  the  fubftancc  whereof 
was,  how  long  the  plaintiff  wai  unpaid  for,  and  therefore  difftr$ 
fro!Ti  the  gsMtral  ifl'ue  of  nil  debits  where  he  admitted  the  jury 
muil  anlwcr  to  the  whi.le,  eile  the  defendant  might  be  called 
upon  again :  but  here  there  was  no  fuch  danger,  this  being  a  dc* 
termination  of  what  is  due  upon  the  foot  of  all  the  time  in  the 
charter-party,  and  confequentiy  ends  all  the  quellion  in  difpulc 
between  the  parties,  and  no  new  action  can  be  brought  for  any 
o/rhc  time  :  and  whtrcvcr  the  luhllance  of  the  iflue  is  found,  it 
is  iulhciciit,      Co.  Lilt.  227.^.     Ttlv.  148.      9  C'<?   67.  112. 

BiK  :!)?  rourt  held  this  cafe  was  not  tlijreby  diflinguiflicd  from 
the  general  iulc,  and  therefore  rcverfed  the  judgment. 


Chapman  vcrf,  Maddifon, 

B.  -^.  will  rx-  K  Lai'ijt  was  otlered  to  th^  proper  oiTicer  of  the  Bifhop  of 
r^iil'uix^K^  /  iL  li'ilam^  and  a  demand  made  upon  iiim  to  iffuc  the  ufual 
koM,  manaatt  for  an  *^xeLUtion  oi  the  proccls.     The  officer  rcfufed  to 

>i..or.  191.  receive  it,  upon  pretence  thattiu.  proetfs  of  B.  R.  M'cui.i  not  run 
mu.u  i    cr.       ^^  ^j^^  county  palatine.     And    upon  motion  a^ainft  htm  for  an 

attachment, 
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at  achment,  a  long  argument  was  made  by  the  Bifliop's  counfel, 
to  (hew  the  antiquity  and  dignity  of  counties  palatine,  and  that 
no  procefs  will  run  there,  but  from  the  Exchequer,  which  is 
confidered  as  a  prerogative  fuit.  But  the  court  on  confideration 
declared,  that  whatever  mi^ht  be  the  cafe,  when  the  qucftion 
came  properly  before  them  upon  a  claim  of  conufance,  or  plea  to 
the  jurifdiclion  ;  yet  they  would  never  endure,  that  the  officer  * 

ihould  refufe  to  receive  their  procefs.  They  cited  Lee  v.  Ran* 
Jcme^  M'uh,  9  Geo*  2.  where  to  a  latitat  into  the  county  palatine 
of  Lancafier^  it  was  returned,  that  the  wtit  lay  nor ;  and  the 
court  quiiihed  the  return,  as  not  being  a  proper  way  of  bringing 
tlie  point  in  quelllon.  They  faid  the  true  meaning  of  the  ex- 
preflion  Breve  Domini  Regis  noncurrit  is,  that  the  court  cannot  Vile  Har^. 
write  dircclly  to  the  iheriff,  as  they  do  in  other  cales.  In  this  Jc.  *'^' 
cafe  the  rule  for  an  attachment  was  made  abfolute  ( i ). 


(l)  So  4  latitat  runs  into  Wales     v.  Thomas^   i  Wilf.  193.  and  Jones 
Perry  v.  y#//r/,  Doug.   21  V      Lloyd     v.  Jones ,  ib^  206.  are  centra, 
V.  Jones t  lb.  «.  (lo.)  but  Lam^Uy 


Otway  verf.  Ramfay. 

TH  E  great  queftion  in  this  cafe  (which  came  from  Ireland)  Debt  lies  not  la 
was,  whether  debt  would  lie  there  upon  a  judgment  in  fl.  ^^^^J^^^ 
R.  in  England.     And  dfter  two  folcmn  arguments,  upon  which  EugUnd^i). 
the  court  ftrongly  inclined  that  it  would  not,  a  third  argument  ?4  Vin.  AWr. 
was  appointed.     But  the   plaintiff  in  error,  who  was  plaintiff  '"."f'*'  ^^ 
and  had  judgment  againft  him  below,  declining  any  further  ar- 
gument ;  the  judgment    in  Ireland  was    aiRrmed,  without  any 
opinion  delivered  by  the  court,  further  than  what  was  faid  upon 
breaking  the  cafe  at  the  former  arguments. 


(i)  Fide  Walker  y.  Witter^  Doug,  I.  and  thecafct  there  cited. 

Dominus  Rex  verf.  Lifle. 

UPON  an  information  in  nature  of  a  quo  warranto  for  the  a  bare  fwevinf 
office  of  mayor  of  Chrijl-church^  the  defendant's  title  de-  >«  »"<*  *^'«« 
pended   upon   two  queftions,  on    which  a  fpecial  verdict    was  ^^^  ^officer*^ 
found.      I.  Whether  one  Goldwyer^  who  prefided  at  the  elec- /iffo,  and  unlefi 
tion  of  the  defendant,  was  a  mayor  de  f.icl).     And,  2.  If  he  J.***'*  *•  ^■JJ: 
was,  whether  the  prefiding  of  a  mayor  defacfo  in  this  cafe  was  he  is  a  mere 
fuflicient  to  make  a  title  in  the  defendant  againft  the  crown.  ufarper 

Vide  1  Bamard.^ 
B.  R.  193.  i64« 

\ 
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As  to  the  (irft  point,  the  faft  as  found  was^  that  Goldwyar  was 
never  elcfted  mayor,  or  ever  had  any  lawful  right  or  title  to  the 
oHice  \  but  that  under  colour  of  being  eleded,  he  was  in  facb 
prefenteil  and  fworn  at  a  court-leot,  and  a£led  all  the  year, 
though  an  information  was  depending  againil  him,  in  which 
after  the  year  there  was  a  judgment  of  oujier  ;  but  it  did  not  ap- 
pear there  was  any  rightful  mayor  at  the  fame  time* 

f  looi  J        '^"^  "P^"  ^^^  ^^'^  °^  ^^  ^'*^^  ^^  court  were  all  of  opinion, 
*-       ^  that  Goidivycr  muftbe  taken  to  have  been  a  mere  ufuiper,  and 

that  in  order  to  conftitute  a  man  an  oiEcer  dcfaEloy  there  muft  be 
at  Icaft  the  form  of  an  eleclion,  though  that  upon  legal  objec- 
tions may  afterwards  fall  to  the  ground. 

The  other  point  was  left  undetermined,  as  not  being  neceffary 
to  deliver  any  opinion  upon,  as  it  was  not  pretended  that  the 
prefiding  of  a  mere  ufurper  would  ^Xo^  and  the  court  had  deter- 
mined Goldwycr  was  no  more.  But  they  ftrongly  inclined,  that 
the  prefence  of  a  mzyor  de  faclo  recently  profecuted,  and  againft 
whom  judgment  of  onjicr  had  be4*n  obtained,  would  not  be  fuf- 
ficient  to  authenticate  tlic  defendant's  eleftion  (i).  The  court 
gave  judgment  for  the  King. 


(l)  rU^  Rex  V.  J,  Mcldcn,  4  Burrr,  213;,  2 1 40. 
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lyujlices. 


Sir  WiUiam  Lee,  Knt.  Chief  Jujlicc. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.    ' 

Sir  William  Chappie,  Knt. 

Dudley  Ryder,  E/q;  Attorney  General. 
John  Strange  Efq\  Solicitor  General. 


Dominus  Rex  verf.  Wykcs  ct  al'. 

IT  was  held,  that  though  the   complaint  of  a /^wj^r^s  fettling  V^^fZ^ie 
may  be  to  onejuftice,  yet  the  examination  ought  to  be  by  by  both  the  juf^ 
two,  and  thofe  that  fign  the  order  of  removal.     Salk.AZZ.  (i\     ^*="-     «  ^  ^ 

'  ^  TV/         Andr.i^S.S.  C. 

.  more  fuli. 

(i)  Rex  ▼.  Coin  St,  AUwiH^s,  and  when  they  are  in  ^ifTerent 

Burr,  S.C.  136.  Rfx  y .  Howarth^  coaoties,  yet  it  is  only  voidable, 

a    Bott.    iy   Conji,    769.  pL   701.  Rex  v.  SMfoU,  4  Term  Rep.  596. 

S«  P.  But  though  the  order  be  NoL  Rep.  66. 
figncd  by  the  ju dices  feparately, 


1 


Andrews  verf.  Fulham. 

What  trewMs 
of  ooDdition  an4 

N  ejeflmcnt  on  the  demife  of  Edward  Jones ^  Efq;  a  cafe  what  of  Umita* 
was  made  for  the  opinion  of  the  court.  ^J^'     5   «  q. 

Vbu." 


That  Robrrt   Waith  being  poflefled  of  leafehold  mcfluage^  in  »  ^9-  '^^  Afc* 
Loudon f  by  his  will  in   16Z6,  devifed  the  fam^  to  his.  wife  for  FtwneCoiitiiif. 

H   h    4  fife,  Rcou^Qt. 

svu1.Abr.t03. 
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life,  and  after  her  dcceafe  to  fuch  child  as  (he  is  now  fuppofed  to 
be  efifetJit  of,  and  to  the  heirs  of  fuch  child  for  ever  ;  provided 
that  if  fuch  child  as  (hafl  happen  to  be  born  fliall  die  before 
twenty-one,  having  no  ifiue,  the  rcverfion  of  one  third  fhall  go 
to  my  wife  and  her  heirs,  one  third  to  my  filler  Elizabeth  and 
her  heirs,  and  the  remaining  third  to  my.  fifter  Anne  and  her 
heirs.  And  of  this  will  he  made  his  wife  cTxecutrix,  and  foon 
after  died,  his  wife  not  being  enfelnt.  That  fhe  aflcnted  to  the 
r  .1093  ]  ^'»^U  ^"^'  married  the  father  of  the  leflbr  who  adminiftredto  her. 
And  the  defendants  claim  one  third  under -^/7«r  the  fifter  of  the 
devifor.  , 

After  two  arguments  the  Chief  Juftice  delivered  the  opinion 
of  the  court.  That  though  formerly  it  was  doubted,  whether  a 
devife  to  an  infant  en  ventre  fa  mere  was  good ;  yet  it  is  now 
clear,  that  where,  it  is' per  verba  de  futuroj  it  will  take  efie£l. 
Salk.  22g*  Godolph.  386.  (i).  The  words  therefore  would 
have  been  fufEcient,  had  any  perfon  come  in  being  capable  of 
taking.  But  the  objeftion  is,  that  no  fuch  perfon  ever  exifted, 
and  confequenlly  thofc  who  claim  in  remainder  on  the  dying  of 
fuch  perfon  under  twenty-one,  and  without  iflue,  can  never  en- 
joy the  cftate. 

Now  in  anfwer  to  this,  it  is  obfcrvable,  that  It  is  no  unufual 
thing  for  words  of  condition  to  be  taken  as  words  of  limitation, 
I  l^ent.  202.  Salk,  570,  where  there  is  a  remainder  over  (2}. 
Taking  It  therefore  as  a  limitation,  it  muft  either  happen,  or  be- 
come iinpi^lTible.  It  never  did  happen  ;  and  therefore  the  quef- 
tion  is,  whether  the  limitation  over  of  the  term  be  fo  remote,  as 
not  to  l^c  allowed.  And  we  are  all  of  opinion  it  is  not  too  re- 
mote 13). 

1  Vern.  134,         For  this  purpofc  the  cafe  of  MaJJenburg  v.  Ap  is  ftrong  in 
*r?i;  ^°*u         point,  and  fo  is  Martin  "v.  Lontr^  2  Fern.  ici.     Ahr.  Eq.  192. 

•  Chanc.  Rep.       ',,.  11  1  9       r    et  1  r-ii 

S.  C.  275.  And  this  is  agreeable  to  the  cafe  or  Scattergood  v.  Edge^  where 

Salic.  29.         tlie  remainder  over  on  refufine  to  take  the  name  of  Edge,  was 

3  Iq.  Abr.  189.  ^ 

pi.  15.  ^ ^ . 

IS  Moi,  27S. 

^•C.  (1)  Coodright  T.    Wright,  fupr a  Coivp.    40,       Bradford  v.     Felty^ 

30.  ind  nore  3.  and  Chapman  v.  D^u^.    63,      Morton    v.    Jfitaker^ 

Bl'J/et,  Caf  Ttmp.  T/tlh.  145,  150.  i  Ttrm  Rep,    346.      Doe  v.  Ship- 

Doc'v.  Carlrtoftp  I  f^If  225.  Har^  '  hard,  Doug.  74.      Doo  v.  Brab4nt^ 

lis    v.    Barnes y    4     Burr.     21 57.  3  Bro,  Cbanc,    Rep.  393.      ^Tcrm 

Fearne  Conting,  Rem,  3  ed,  430.  Rep.  706.  S.  C.  in  B,  R.     Gomgh 

(2)    fide  Napper   v.    Saunders^  Cah/jorpev.Gou^^b,  ib.notii.. 
Hitf,    119.     Avelyn  v.    JVard,  I  (3)  Fide    Gere   v.   Gorey    ante 

Vef  420.     Lethieullier   v.  Tiacy^  958.  and  the  note. 
3   AiK,  774.    Staiham    v.    BJJ, 

2  held 
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held  a  limitation,  and  not  a  condition.  The  devifc  to  the  ex- 
pected ion  oi  Catharine  is  void,  as  if  no  fuch  claufe  in  the  will, 
according  to  Mo,  487.  And  we  are  the  more  confirmed  in  this 
opinion  by  my  Lord  Harccurt^s  decifion  in  the  cafe  of  Weftcwnhe 
V.  Jones ^  (n)  where  upon  the  very  claufe  now  in  queftion,  he  («>Prec.eha« 
determined  that  the  dcvife  over  in  thirds  was  eood.  3'^- 

«>  I  E^.  Abr.  045. 

GUb.  Eq.   lUf. 

The  defendant  therefore  muft  hare  the  poflea^  and  the  plaintiflF  74-  s.  C 
pay  the  cods  of  a  nonfuit. 

N.  J3.  Mich.  19  Geo.  2.  Gulliver  v.  Wicket,  t/:e  fame  que/" 
ihn  ivas  determined  with  regard  to  fee-Jimple  lands ^  and  held 
on  a  f pedal  refolution  to  he  a  good  remainder  in  thirds ^  by  the 
Kings  Benchy  {b)  though  the  Common  Pleas  had  been  of  another  (h)  Reported. 
opinion  on  a  cafe  made  before  Eyre  C.   J.  and  ruled  by  Willes  *  ^^**^  '^" 
C.  7.  ««/ Parker,  (r).  ^^^^^ 

Andr.  Hep.  by  Vexnon  cited  x  WUf.  107.  3  Burr.  1624.   \  VeC  421. 

Smallcy  verf.  Kerfoot  et  ux*«  r  1094  ] 

TRESPASS  againft  baron  zndfeme  for  entering  the  plain-  inufumfuum 
tifF*s  houfe,  and  taking  his  goods,  and  converting  them  proprium  conver- 
to  their  own  ufe.     And  after  a  verdia  for  the  plaintiff,  and  ge-  (nrcf!?afr'" 
neral  damages,  it  was  moved  in  arreft  of  judgment,  that  the  a^^ainft  baron 
feme  could  not  convert  to  her  own  ufc  i  and  Sa/i.  114.  was  cited,  *^^  *c«^  (0- 
where  in  trover  it  was  held  ill. 

But  upon  confideration  the  Chief  Juftice  delivered  the  refolu- 
tion  of  the  court,  that  this  being  trefpafSf  it  was  well  enough ; 
for  the  converfion  here  is  not  the  git  of  the  a£lion,  -as  it  is  in  tro« 
vcr,  this  aftion  being  maintainable  for  entring  the  houfe  and 
taking  the  goods :  and  we  muft  take  it,  the  damages  were  given 
only  for  that,  as  where  word6  are  joined  that  are  not  a£lionable, 
{10  Co.  0/hsrn^s  cafe)  the  court  intends^  they  were  only  added  to 
(hew  the  malico  of  the  party :  and  it  is  the  fame  in  trover,  '^^-  ^*y"'  '+^» 
where  part  is  ill  defcribed,  we  will  not  intend  damages  were  i  sid.  319.  Bi. 
given  for  that.     Cro.  Jac.  665.  79<5« 

Agreeable  to  this  is  the  cafe  in  Zalh.  1 19.  where  the  wifp 
joined  in  a  battery  on  her,  per  quod  the  hulband's  bufincfs  re- 
mained undone  :  and  in  a  manufcript  report  I  have  feen  of  that 
cafe,  Hclt  C.  J.  fays,  I  will  not  intend  the  Judge  fuftered  that  to 
bf  given  ia  evidence. 


(l)  Relle-jcx,  Srot,  ante  440.     Moz/htv.   Ch'jcrs.  untedll.  BulL 
L.  V.  l\^h. 

Ill 
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In  the  prcfcnt  cafe  therefore  tlic  plaintiff  mud  haTC  judg* 
ment. 


Hall  verf.  Hill  et  ux'  adminiaratr'.     At  GuildhalL 

wrfe^ownim:  T  N  an  aflion  for  wages  earned  by  the  plaintiff's  wife  of  the 
!^55d««T^  1  defendant's  intcftaie,  the  Chief  Juftice  would  not  aUow  the 
gadnft  the  huf-  wife's  owning  the  receipt  of  ao  /.  to  be  given  in  evidence  agunft 
the  hufband  (i). 


(i)  Fide  fTiL'iamjy.yehn/o/fj  ante  504* 


Cole  verf.  Hawkins. 


Contempt 


275.  s.  c.  A  Copy  of  a  bill  of  Mlddlefex  was  ferved  on  the  defendant, 
jLjL  whilll  he  was  attending  the  fittings,  in  a  caufe  wherein  he 
was  defendant.  And  upon  motion  againft  the  attorney  for  a 
contempt,  it  was  contended  to  be  right,  becaufe  it  was  not  an 
arrefl,  which  reftrained  him  of  his  liberty.  But  the  court  faidf 
that  the  privikge  was  defigncd  as  well  to  prevent  any  interruption 
PI  of  the  bufmcfs  of  the  court,  and  it  was  equally  a  contempt.  And 
•  "5  i  (hgy  -^^rould  have  committed  the  attorney,  if  he  had  Hot  confentcd 
to  waive  the  proceedings,  and  pay  co(ls» 


Dominus  Rex  verf.  Frederick  and  Tracy. 


The  Wife  of  oae 


^fcndwagafnft  T^  ^  ^  defendants  were  indi£)ed  for  a  joint  affault.  And  at 
whom  material  JL  the  trial  in  MiddUfeXi  it  was  infiRed  to  examine  the  wife 
fci^"\ei!* "an-  ^^  ^^^  defendant  Tracy  as  a  witnefs  for  the  other  defendant :  but 
ji«t"b€  rwiuirfs  ^crc  having  been  material  evidence  given  againft  the  hufbandi 
ferthe  other  oa  and  it  being  a  joint  trefpafs,  and  impoffitle  to  feparatc  the  cafes 
toinft^iwo^  ^^  *^  ^^^  defendants  in  the  account  to  be  given  of  the  tranfac- 
tion  ;  the  Chief  Juftice  refufed  to  let  her  be  examined  (i). 

(n  Rexyf.  Inbabiunts  of  Clivlger^  2  Term  Rep.  265.  B.  L.  V.  ?. 
286.    Ed.  1790. 


Txinity  Term  n  Geo.  !•  1095 


Webb  verf.  Turner. 

TH  E  declaration  was  of  Michaelmas  term,  cf  an  affault  on  What  comet 
the  1 8th' of  Oaoher,  and  an  imprifonment  from  thence  for  ""^^'^J''!^^^^ 
«5  weeks.     And  after  a  verdift  for  the  plaintiff,  it  was  moved  Andr.2so.$.cI 
in  arrcft  of  judgment,  that  the  action  was  brought  too  foon,  "*<>**  ^"^^ 
and  it  appearcxl  damages  had  been  given  for  an  imprifonment  long    ^^^^  ***• 
after  the  a£lion  was  depending*    And  2  Sauhd.  169.    Salk.662.  ' 
5   Mod.    286.     Cro,    Jac\    618.      I    Fent.    103,     Hod.     189. 
Ciir/>>.  386.     3  Lev.  246-  were  cited  in   fupport  of  the  objec- 
tion. 

But  for  the  plaintiff  it  wa«  argued,  tfiat  the  contitiuando  in  this 
cafe  was  laid  under  ^Jciliat^  and  therefore  according  to  AU.  22. 
Hardr.  4.  and  Hob.  17 1,  284.  it  will  not  vitiate  what  is  pro- 
perly laid  in  time  :  and  that  this  difi^ers  from  all  tlie  cafes  where 
the  rime  is  affirmatively  laid.  Befidcs,  it  is  laid,  that  he  did  im- 
prifon  the  plaintiff,  and  therefore  refpeds  a  time  paft,  and  as  to 
that  only  the  evidence  could  be  applied. 

Aid     of  this  opinion  was  the  court,  and  the  plaintiff  had  judg* 


Rice  verf.  Oatficld. 

ERROR  of  a  judgment  in  B.  R.   in  Ire/and  in  an  ejefl-  A  comriaioaU 
ment  there  brought  on  the  demife  of  Mary  Rice.     Upon  ^^l^^^^^^l^ 
Not  guilty  pleaded,  there  is  a  verdidb,  and   judgment  for  the  vireofi.»dsby 
plaintiff,  and  a  bill  of  exceptions  was  fealed,  wherein  it  is  fbted,  apapiftia -''•«- 
that  the  plaintiff  made   title   under  Sir  Stephen  Rice^  who  was  s^c.  Ankr.  ait. 
fcifejd  in  fee,  and  died  a  papifl  \n  February    17 15.  leaving  three  235. 
popifb  fons  Edwardy  JameSy  and  Tbcmas  :  that  Edward  in  Ja-  J^^*"'  ^^' 
niuirj  1 7 1 6.  renounced  the  errors  of  the  church  of  Rome^  and  *  ^  '  j  ©g^'  1 
conictrmed  as  by  law  required,  and  died  in  1720.  leaving  iffue     *• 
the  lefforof  the  plaintiff.     That  in  oppofition  to  this  the  defend- 
ant gave  in   evidence,  that  Edward  in  1720.  devifed  the    prc- 
miflts  to  one  under  whom  the  defendant  claimed.  To  encounter 
which,  the  plaintiff  infifted  that  Edward  died  a  papift,  and  con- 
fequently  was  by  the  law  in  Ireland  diftbled  to  devife  :  and  this 
was  offered  to  be    proved  by  witneffes,  which   was  oppofed  by 


(i)Butnp\v  by  the  Irifi  (la-  are  made   dcfcendihle,  devifable 

tutcs  17  ^  18  Geo,  3.f.  49./  a.  and  transffrable  in  like  manner  as 

C^   21  ^  22  Geo.  3.  c,  24.  /I  I.  if?h'*y  were  the  property  of  Pro- 

Laods,  &c.  of  Roman  CJ«uboiic»  tell  ants. 

3  ^9 
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the  defendant,  who  infifted  tliat  the  plaintiff  (Iiould  produce 
fome  record  of  the  conviftion  of  Edward:  notwithftanding 
which  the  Judges  admitted  'the  evidence,  and  the  jury  found  for 

the  plaintiff. 

And  now  it  was  argued  on  the  behalf  of  the  defendant, 
I.  That  the  plaintiff  could  not  be  allowed  to  contradi£l  his  for- 
mer evidence  ;  or  2.  If  he  could,  yci parol  proof  of  the  apoftacy 
was  not  fufficient. 

To  the  firft  of  thcfe  it  was  anfwered,  that  here  is  no  contra- 
di£lIon;  he  might  conform  in  1716.  which  is  all  the  plaintiff 
Ihewed  at  firft,  and  relapfe  in  1726.  which  is  the  latter  proof 
produced.  But  if  there  was  any  contradiftion,  it  is  no  objec- 
tion, for  in  the  cafe  of  Pike  v.  Badfmrlng  on  a  trial  at  bar  in 
B.  R,  in  Lord  C.  J.  Pratt's  time,  where  the  three  fubfcribing 
witneffes  to  a  will  were  called  and  denied  their  hands,  the  court 
admitted  the  plaintiff  to  contradid  that  evidence  j  and  he  fop- 
ported  the  will  againft  fuch  teitimony  (2). 

As  to  the  fecond  point  it  was  anfwered,  that  the  ftat|^tes  2  or 
S  /ffifi^  in  Ire/and  do  neither  of  them  require  a  convidlion :  and 
it  would  be  abfurd  if  they  did,  foi  a  man  cannot  be  conviftcd 
after  his  death,  and  any  conviction  before  cannot  prove  he  died 
a  pnpift,  which  is  tie  circumftaiice  inducing  the  difability:  and 
as  this  is  a  mere  matter  of  fact,  it  may  be  proved  by  witneil'es, 
as  all  other  fadls  are. 

Befides,  it  was  faid  to  be  a  pdint  determined  in  the  Houfe  of 
•jBw.  Par.     Lords  here,  2  February   1729.   *Rofs   v.   CJofe.  The  appellants 
^'  claimed  as  purchafcrs  under  Sir  George  Maxwell :  the  rcfpond* 

cuts  infifted  he  was  a  papift,  and  could  not  difpofe  :  in  anfwer  to 
which  the  appellants  infifted  he  was  never  convifled :  but  the 
court  and  the  Lords  were  of  opinion,  that  a  conviction  was  not 
neceffary,  to  avoid  any  voluntary  difpofition  5  though  to  fubje£t 
a  papift  to  the  penalties  impofed  by  tlie  a£t  for  t  relapfe^  it 
might. 

And  upon  the  authority  of  this  cafe  and  the  reafon  of  the 
thing,  the  court  here  were  all  of  opinion,  that  the //ir^/ evidence 
was  well  received  ^  and  affirmed  the  judgment. 


(2)    Lo^jce  V.  Jolliffet   l    Black.     Alexander    v.    Clayton,     4    Burr. 
Ref.      365.       Goodtitlc    ex     dem,     2224.     ^S^/w.  79, 413. 
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Dominus  Rex  tvr/I  Solgard, 

*  H  E  defendant  being  captain  of  a  man  of  war  in  com-  Where  t  man  of 

miflion,  and  lying  within  the  harbour  of  Port/mouth  and  ^*^  *•  ut/ra^* 

the  liberties  of  the  borough,  had  afailor  who  hanged  himfelf  on  {J'n/toroner 

board:  and  the  coroner  ot  P^rZ/m^rz/^^  having  impanneled  a  jury,  iiuytoaibro«L 

went  to  the  (hip  with  his  jury  to  view  the  body ;  but  w;:s  rcfufei  Andr.aji.s.C 
admittance  by  the  defendant,  who  offered  to  fend  the  body  to 
them  on  (hore. 

For  this  I  moved  for  an  information,  infifting  that  as  this  was 
not  a  (ieathyLf^r  a/tum  marey  the  land  coroner  had  the  jurifdic- 
tion  ;  and  vouched  4  hijt,  141.  Ow.  122.*  Mo.  892.  the  fta- 
tutc  4^1.  I.  de  cfic'io  nronntoins.  H.  P.  J.  17 1.  Flttay  lib.  l. 
r.  25.  Bratl.  ill.  :;3  //.  8.  r.  12.  znA  Articulifuper  charias^ 
and  I  Hale's  lltjl.  P.  C.  id,  54. 

On  the  other  fide  it  was  innftcd  for  the  Admiralty,  that  they 
had  a  coroner  of  their  own  ;  and  it  mign»  be  of  ill  confequencc, 
to  admit  fo  mr.ny  pcrfons  on  board  a  man  of  war.  But  the 
court  took  notice,  tiicy  did  not  pretend  their  coroner  ever  took 
inquilitions,  fo  it  was  contend! iig  that  none  fhould  be  taken. 
And  though  there  have  been  variety  of  opinions  as  to  the  Admi* 
ralty  jurifdirtion,  yet  it  was  never  carried  farther  than  a  pre- 
tence to  a  eoT)current  juiifdiftion  :  and  when  an  officer  is  ready 
to  do  his  duty,  and  is  oppofcd  without  the  duly  Wm^^  done; 
the  pubiick  juftice  is  concerned,  and  there  ougiit  to  be  au  infor- 
mation. 


Cafl.el  and  Carter. 
% 

UPON  error  from  Ireland  on  z  long  fpecial  verdift  in  an  imrcrtofthe 
information  in  the  nature  of  a  quo  ivarranto^  the  conrtiiu-   J^**"*  f«*«»^«' 
tion  appeared  to  be,  that  the  mayor  of  Clonmellvj[\s  to  be  fworn  And.  120.  241. 
before  his  prcdecefTor  anl  the  free  burgefles,  or  tlic  major  part  of  ^*  ^* 
them :  that  by  the    verdicl   it  Is  ftated,  that  the  defendant  was 
chofen />/r  maximum  numcrum  fitffragicrum  of  tlie  free  burgefles, 
prefented /ifr /w/T/ur/'///  p.irtcm  ol    iheni,  and  iworn   ///  pritfentia 
quamplurimorum  liberorum  bur^,'njtum. 

It  was  agreed,  that  fincc  Pender'^  cafe  in  the  Houfe  of  Lords,   Ante  522. 
the  judgment  of  ottjlt'r  v/ould  be  good,  if  the  fwearing  was  de-  4Buir.  2135 
feftive  :  and  therefore  I  only  applied  myfelf  to  that,    and  infiftcd 
thdtquamplurimionly  fignificd  very  matiy  ;  and  it  was  the  ftronger 
here,  when  it  was  oppofed  to  the  words  maximum  mmcrum  and 

majorem 
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fnnjorem  partem^  and  it  would  he  dangerous  to  \tt  them  depait 
from  the  known  expreiTioii  to  denote  a  majority. 

-£'  fir  curiam^  The  proper  interpretation  of  the  word  i&  a 
good  many^  and  this  is  too  loofe  an  exprefTion,  to  make  a  tit]« 
tipon  againft  tlic  crown.  So  tlic  judgment  of  oiifier  was  af- 
firmed« 

Dominus  Rex  verf.  Gardner. 


TH  E  defendant  was  convifted  by  a  juftice  of  peace  for 
keeping  a  gun,  contrary  to  5  Ann.  c*  14.     And  it  was 


The  bare  keep« 
inj(  a  gun  is  no 

▼faion.  "**'  objeSed,  that  a  gun  is  not  mentioned  in  that  ftatute,  and 
X  Scfs.  Ca.  p.  though  there  are  many  things  for  the  bare  keeeping  of  which  a 
385.  no.  204.  jnan  may  be  conviAed  ;  yet  they  are  only  fuch  as  can  only  he 
^4  via.  Awi  3!  ^^^^  ^or  deftru£lion  of  the  game,  whereas  a  gun  is  neceflary  for 
defence  of  a  houfe,  or  for  a  farmer  to  (hoot  ctows. 

E  contra  it  wasfaid^  that  a  gun  is  mentioned  in  22  l^  ^3  Car. 
2.  c.  25.  and  confidered  there  as  an  engine ;  and  the  5  Ann. 
having  the  general  words  other  engines^  fliali  therefore  be  taken  to 
include  a  gun. 

Bed  per  curiam y  This  was  made  a  queflion  in  the  cafe  of  the 
King  V.  Kingj  Pafch,  3  Geo.  but  never  determined.  And  upon 
confideration  we  are  of  opinion,  that  a  gun  difiers  from  nets  and 
dogs,  which  can  only  be  kept  for  an  ill  purpofe,  and  therefore 
this  conviction  mud  be  quaflied  (i). 


(l)    Rex   V.   Filer 9    ante    496.  683.  f  I ]    Avery  v.  Hooir,  Conjip* 

WijigfiiU  V.  Stratford^  Say.  Rep.  825.      Rex  v.  Hartley,  C«/r/.  175. 

15.      I   H^iif,  315.  S.   C.      Rex  Rtx\,Hcmf/on,  z  Term  Rtp.  iS. 
V.  Hunt,   E.  15   Geo.   3.    Doug. 


fo99 


Michaelmas    Term 

12  Georgii  2   Regis.      In  B.  R. 
Sir  WilUam  Lee,  Knt.  Cb'uf  Juftlce. 


|>^ 


Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.  \  Jujlices. 

Sir  William  Chappie,  Knt. 

Dudley  Ryder,  Efq\  Attorney  General. 

John  Strange,  Efq\  Solicitor  General. 

I      ■    ■      ■  ■  '  ■  ■     I  ■  ■  ■  '—         .1  r  ■  ■■  ■■■       ■  I  I    piii  ■        IP 

Thruftout  virf.  Troublcfomc,  ex  dcmiff*  Parke  et  ux*. 

rriHE  Icflbrs  of  the  plaintiflF  delivered  three  cjeaments  in  ^*^  ^Tf^ 

J.     C.  B.  arid  two  in  B.  R.  for  the  fame  tenements,  and  made  ^umhcrlstjt%s> 
the  defendants  attend  at  five  aflizesi  but  countermanded  in  time  mencs. 
to  favc  cofts :  I  applied  to  (lay  proceedings  in  the  laft  eie£lment.  ^n**'- »9^- S-C^ 

^•11         n  •trir  '  ^i-t  .''  «  But  thp  DOint 

till  colts  paid  of  the  former,  on  account  of  the  vexation.     But  there  is,  th.it 
the  court  would  not  do  it,  inafmuch  as  cofts  were  no^  demandable  proceedings 
by  the  rules  of  the  court  (,).  ,TaV.St* 

^ Aall  be  ftaid, 

"  pending  a  former 

/%<*.?  n  ».-  ni     f  .  .    «f  one  brought  in 

(l)   Smith  V,  Bamarrti/ton,  2  Black,  go/^,  contra,  et  vuu  Short  Ym  c.B. /onhc 

jK7ir^,  Mnte6Sl»  iame  lands. up'hi 

the  fane  title. 

Mytton  vfrf.  Cock. 

TH  E  plaintiff  who  was  owner  of  a  carton^  left  it  in  the  P"  *  %«  V*^- 
hands  of  the  defendant,  who  was  an  audioneer,  without  i"othcr*s"^cufto* 
any  particular  agreement  to  take  care  of  it,  or  rc-delivcr  it  fafc,  dy  the  Uw  raiftk 

and    ^Promifenot 

grofly  to  n?^1. cl 
tfr  ftbufc  It. 
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and  without  any  agreement  for  a  reward.  And  in  a  fpecial 
action  upon  the  cafe  for  not  re-delivering  it  fafe,  but  fuffcring 
it  to  be  fpoiled,  it  appeared  upon  the  evidence,  that  the  painting 
was  upon  paper  pafted  on  canvas,  and  that  it  was  kept  by  the 
t  HOC  J  defendant  in  a  room  next  to  a  (liable,  in  which  there  was  a  wall 
that  had  made  it  damp  and  peel.  And  upon  this  evidence  it 
was  left  to  the  jury,  whether  this  was  a  grbfs  negle£t.  And 
they  found  for  the  plaintiff,  30/.  damages. 

And  now  upon  motion  for  a  new  trial,  the  court  agreed,  that 
in  this  cafe  of  a  fimple  depofitum  without  a  reward  the  law  raifcs 
only  a  promife  not  grofsly  to  ncgleft  or  abufe  the  depofit :  and 
that  therefore  It  was  left  properly  to  the' jury,  and  there  ought 
io  be  no  new  trial  (i).     Strange  pro  (iuer\ 


(l)    V?de  in  Coggi  v.  Bernard^     Glllm  v.  Paynton^  4  Burr,  230O. 
2   Ld,   Raym.   913.     Jn  Lane  v.     jfoncs  on  Bailments,  46.  62.&i'» 
Cotton^     I    Ld,   Raymn   655.      la 

^  Lockey  vcrf.  Dangerficld. 

No  prohlh'.tion    T    I B  E  L  in  the  fpiritual  court  for  thefe  words,  **  You  arc  a 
IrJ^'IiT"*       -*— '  ^^^^•"     A"^^  "PO"  motion  for  a  prohibition,  Raym.  115. 
Ardr.ise.  s.c.  3  ^I^d*  74.  werc  cited,  to  prove  that  an  a<flion  would  lie.     But 
17  Vin.  591.  n.  die  court  upon  confideration  difchafged  the  rule  -,  for  it  is  not  a 
charge  of  keeping  ^  bawdy-houfe,  which  is  punilhable  as  a  tem- 
poral offence,     i  RolL  Abr.  44.  pi.  8.     And  an  a£lion  will  lie 
for  thofe  words,  but  for  the  word  Baiud  only  it  will  not,  that 
being  perhaps  no  more  than  a  felicitation  of  chaftity.      i  fi/rf. 
5jlk.  3S1.  241.      I    Vent.   53.      Salh.  552.  and  Triru /^  Anridt^  Regina  V. 

a  L.  Ra\in.  Pear/on,  who  was  convidcd  at  Hlcks's  Hall  for  being  a  common 
s.  c.  ciicJ  Fort,  bawd,  and  procuriilg  men  and  women  to  meet  and  commit  for- 
S"  nication  :  the  court  on  error  reverfed  it,  fincc  it  might  only  be 

in  a  priv*tte  room,  and  be  but  a  folHcitation  of  chaftity,  and  not 
amount  to  the  temporal  offence  of  keeping  a  bawdy-houfe  to  the 
nufance  of  the  nciglibourhood.  And  the  fame  point  as  this  waf 
10  Mo.K  3S4.     determined  in  B.  R.  Nil,  3  Geo.  i.  Savil  v.  Kirby. 


4?i:cd  i;i  .\nd. 


(1)   Viiie  Hodges  v.  Corbity  ante  545.     Carjlakc  v.  Mapledoram,  2 
Tarn  Ri^.  473. 
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Peyton  verf.  Burdus. 

THE  interlocutory  judgment  was  figned  in  Trinity  term  Piaaicc. 
1737,  and  in  Auguft  1738,  a  writ  of  inquiry  was  exe- 
cuted upon  eight  days  notice ;  which  was  fet  afide  as  irregular : 
and  held,  that  where  a  term's  notice  of  trial  is  required,  there 
muft  at  the  fame  diftance  of  time  be  the  like  notice  of  executing 
a  writ  of  inquiry  ( i ). 


(l)  See  ^o^v.  ^^,  fo;f.  1164.  defendant's  aflcnt.      Bofworth  v. 

S.  P.     But  this  is  to   be  unuer-  Philips^  2  Black. '/^^,     ff^alferv, 

ftood  a  voluntary   dcby  on    the  Sfnvarf,  i6.  (^iB.     tfayUjy.Rifiy^ 

part  of  the  plaintiff*,  without  the  Dou;^.  71. 

Dominus  Rex  verf.  Haddock. 


THE  defendant  was  indited  of  a  mayhem.     And  it  being  Praftlceonla- 
laid  as  uiMzX/elomce,  the  queftion  was,  whether  the  de-  ^^  J|e^.**' 
fendant  mud  be  brought  to  the  bar,  or  whether  his  plea  might 
be  delivered  in  the  office  :  and  the  court  held,  that  tiiere  was  no     t   '  '^'  1 
occaflon  of  going  to  the  bar,  it  not  being  neceflary  to  lay  it  fo 
now,  that  life  and  member  is  not  aflFjfted,  though  the  pradlicc 
has  been  to  draw  the  inditlments  in  the  old  form. 


Clowes  verf,  Brooke,  an  Executor. 

IN  ajfumfjit  for  a  farrier's  bill,  the  defendant  pleaded,  that  the  what  the  pra- 
teftator  was  an  infant :  the  plaintiff  replied,  that  the  demand  P*'  r<-pi»catiof» 
was  for  looking  after  his  horfes,  and  thar  the  work  was  neceflary  ^n*  y  hf  ^^wwi- 
for  the  horfes.     And  on  aemurrer  the  court  held,  that  the  re-  jit, 
plication  was  ill;  for  it  fliould  have  been  only  a  general  replica-  Andr.iyy.S-C. 
lion,  that  it  was  neceflaries  for  the  infanti  and  left  it  to  evidence, 
where  the  circumflances  of  his  health  and  fortune  would  be  con-  . 
fidered(i);  and  though  the  work  might  be  neceflary  for  the 
horfes,  yet  non  conjlat  the  horfes  were  neceflfary  for  the  infant. 


Judicium  pro  defendenie. 


(^i)   Fide  Rutins  v,IPlfrmafty     of  the  defendant,  kept  by   him 
Cnrih,    110.      According   to  the     for  his  neceflary  ufc."     Sec      5 
roport  in  Andrews  the  replication     Ctmt,   Dig,  PieaJtr^    (a  W.   22,} 
might  have  beea,  "  that  the  phy-     644. 
fick,   ^c,    was    for    the    horfes 

Vol.  II.  I  i 
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Dominus  Rex  verf.  Bryan. 

V 

An  excufc  under  T^  ^  ^  defendant  was  conviftcd  on  the  gin  a£l,  and  an  ex* 
a  provifo  need  J.  ccption  was  taken,  chat  there  was  no  averment,  that  it 
n«r  bt  taken  no-  ^y^^  ^^^  f^j j  ^^  ^^  ^f^^  jj^  mcdicinc :  and  the  cafes  on  the  same 

ticc  of  in  a  con-      _  .ii  •  .^...  ^  ^ 

virion  i).        adt  were  mentioned,  where  m  convictions  it  is  neceukry  to  cx- 

^nJr.  1S9.S.C.  clude  all  the  qualifications  for  killinegame. 

Citcdpoft.1119. 

Strange  contra  infifted,  that  the  reafon  of  that  was  becaufe 
thofe  were  in  the  ena£ting  claufe,  whereas  this  about  medicine 
comes  in  by  way  of  provifo,  and  is  by  way  of  defence  to  be 
{hewn  on  the  defendant's  part.  And  for  that  purpofe  he  cited 
Ante  6o».  Mich.  II  Geo»  I.  Rex  v.  Theed\  where  in  a  convi£Hon  for  ob^ 
ftru£^ing  an  excife-oflicer  on  8  Ann.  c.  9.  it  was  objeAed,  that 
it  not  being  averred  to  be  in  the  day,  it  (hould  have  been  Ibewn 
that  there  was  a  couftablc  prefect,  wliich  is  made  neceiTary  in 

1  Keb  20.        ^^  '^^S^^ '  ^^^  ^^^^  ^'^^'>  ^"^  ^^^  being  in  the  night,  (hould  havo 

2  Lev.  26.'        been  (hewn  on  defendant's  part. 

Et  per  curiam^  This  is  brought  Within  the  general  enabling 
claufe :  and  the  true  diftin£lion  is,  where  the  extenuation  comes 
in  by  way  of  provifo,    or  exception.      The  convidion   was 

confirmed. 

(i)  Rex  V.  Ford,  ante  555. 

^   II 02  J  Smith  verf,  Dudley. 

Pnftic-,  as  to  TJ  Y  If  l^  12  W.  J.  c.  Q.  flierifFs  are  not  to  take  fpecial.  bail 
fpv'ci J  bail  in  Jj  }n  ITales,  or  counties  palatine,  on  procefs  from  fFeftminfter'- 
tin"!  "^  *"  Hidly  unlefs  a  debt  of  20 /•  is  fworn  to.  In  this  cafe  fpecial 
bail  was  taken  for  12/.  upon  procefs.into  Lancajhire:  and  upon 
a  motion  for  common  bail,  it  was  infifted,  that  the  aft  1 2  GcQm 
1.  r.  29.  about  not  holding  to  bail  under  lo/.  having  only  an 
exception  of  Scciland^  wns  intended  to  extend  to  all  other  places, 
and  confequcntly  was  a  virtual  repeal  of  11  tif  12  If^*  3.  Bed 
per  curiam^  They  are  not  inconfiltent,  for  12  Geo.  i.  does  not 
fay,  you  (hall  have  bail  for  10  /.  but  that  you  (hall  not  have  bail 
utidcr  10/.  whereas  in  11  t^  12  IV.  3.  there  are  negative 
words:  and  the  oath  here  being  only  to  12/.  the  plaintiff  was 
not  intitled  to  fpecial  bail,  and  the  rule  for  common  bail  muft 
be  abfol'Jte  ( i  )• 


( 1 )  Lr>r(J  Mcllttcaux  V.  Chaths,  Barnes  69.     RajMcr  V.  Brwgb^  Bantei 
Sj.  0.  P.  ia  C\  B. 
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Dominus  Rex  verf.  Armftrong. 

AP  TE  R  a  verdid  pro  rege  in  an  information  in  nature  of  a  No  new  trial  can 
quo  nvarratito^  the  profccutor  gave  the  ufual  four  day  rule  ^^,Jc™rowVsdr 
in  the  office,  and  figned  an  interlocutory  judgment.     But  before  .ftcr  the  finning 
colls  taxed,  or  any  final  judgment  figned^  the  defendant  came  «n  intcriocttU)ry 
to  more  for  a  new  trial.     And  the  court  held,  he  was  too  late  j  J*»**«°**"^ 
for  though  thcfe  motions  may  be  received,  even  in  another  term, 
yet  that  is  upon  a  fuppofition,  that  nothing  has  been  done  (ince 
the  verdia-.  and  fo  it  was  held  Trin.  lo  Geo.  i.  Rex  v.  Pol- 
lMri{a)i  and  Mich.  ^  Geo.  i.  Giiman  v.  Smith,  where  on  the  WRcp.SMoi 
pica  fide  the  four  days  rule  was  out,  the  court  held  the  defend-  *L*j^,yj^ 
ant  was  not  too  late,  there  being  no  judgment  figned  j  and  that  1370. 
figning  judgment  was  the  material  aft  {i),  this  has  made  all  ^V^'.^^'  '^' 
Attornics  General  fign  judgment  as  foon  as  they  can  by  the  L'cSei.  Cat 
tulcs  of  the  court.  Evi^.  594 


(1)   Fide  Rex  v.  Gi/^/My    mnie  trial  after  the  firft  four  days.   Bat 

968.     Rex  v.  Qough,  Dougl,  791.  that  if  it  appear  to  the  court  at 

and  fee  Rex  v.  D.  H§h,  5  Term  any  time   before  judgment  that 

Re^  436.  where  it  is  confidered  injofttce  has  been  doge  him,  thejf 

as   fettled »    that    the    defendant  will  grant  a  new  trial, 
can  not  of  right  move  for  a  new 


Bertie  verf.  Clutterbuck. 

AFTER  judgment  of  a  year's  (landing  in  J?.  R,  the  plain«  Error  doec  not 
tiff  fued  out  ^fcirefatiasy  on  which  he  obtained  an  award  ^**  "*  the  £r- 
of  execution :  of  this  only  the  defendant  brought  error  in  the  ber  oITLi  awud 
Exchequer  Chamber :   and  it  was  held,    that  27   EUz.  c.  8.  of  execution 
does  not  extend  to  this  cafe,  and  leave  was  eivcn  to  take  out  ****?•    ,    ^  ^ 

'  ^  Andr.  287.  S.C. 

execution.  by  the  name  of 

Crow  V.  Mad- 
dock:     5  Mod.  219.    Salk.  263.    Comb.  394.     1  L.  Raynf.  97.    Holt  %^l,     11  Mod.  J05.     Yclr. 
157.      1  Vent.  3S.  168.     Cro.  Jac.  171.     Cro.  Car.  21S. 

Dominus  Rex  verf.  Miller.  [   ^103  3 

BY  a  private  a£l  for  ercfting  a  workhoufein  Glourejler,  power  Ap^rfonmuitbe 
is  given  to  the  governors,  to  apprehend  any  rogues,  va-  'f*^  **  ^^"  *» 
grants,  fturdy  beggars,  or  idle   and   diforderly  perfons,  witLin  cjmmlttcd^for  a 
the  city  :   the  drJcndant  was  committed  for  beinjr  a  dlfordcrly  vagrant. 
perfon  :   aid  upon  a   haheat  ^f?r^w/ was  difcliargrrd.     Yox per  cu- 
riam,   He  mull  be   idle  as  well   as  difordcrly  i  being  drunk  is 

I  i  2  being 


ilOJ 
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being  difonkrly,  and  yet  it  w.is  never  intended  that  this  aft 
fliouUl  be  put  in  execution  againft  perfons  of  all  ranks  under  fuch 
a  circumltance. 


Garland,  qui  tam,  verf.  Burton. 


Ko  infomation 
lies  at  the  aflizes 
fur    non-red- 
dcnce  (i)« 
Andr.  17.  175. 
^91.  S.  C. 
6- Vin.  Abr.  341. 
pi.  x8. 


AN  information 
c.  \\, 


w^s  brought  at  the  aflizes  on  21  Hen*  8. 
^  againft  the  defendant  for  noiwefidencc :  and.  the 
aft  ion  is  thereby  given  to  him  that  will  fue  in  any  of  the  King's 
courts  by  bill,  plaint,  or  information,  in  which  no  eiToiii  is  to 
be  allowed.  And  upon  demurrer  tlie  court  held,  that  it  would 
not  lie  at  the  aiFizes,  but  mud  be  brought  in  J?.  R.  according  to 
Cro.  Car.  112.  146.  Het.  10 1.  Six  JV,y ones  i^^.  Hutt.gS. 
For  21  Jac*  I.  r.  17.  never  intended  to  give  a  new  jurifdiftion 
to  the  aflizes  in  cafes  where  they  had  it  not  before.  Fide  Sail. 
372,  373.  And  it  was  faid,  that  Farthing ,  qui  tam,  v.  Mart* 
(4)  Andr.  192.  haWf  Mich.  1 3  Geo.  I.  {a)  was  never  argued,  but  the  rule  was 
only  to  (Iiew  caufe,  and  never  ftirred  again* 

N.  B.  Before  any  demurrer  there  was  a  rule  to  (hew  caufe 
why  the  information  fliould  not  be  quaflisd,  but  the  ooarc 
Tcfufed  to  enter  into  the  confideration  of  it  upon  fuch  a  mo* 
tion  (2). 

Mich.  13  Geo.  2.  the  court  made  a  rule  on  18  Eliz.  c.  5.  for 
the  profccutor  to  pay  colls,  though  this  was  not  a  judg- 
ment on  tlie  merits  (3). 


Information  not 
i}uafliable  on 
motion. 


(1)  Lei^h  V.  Kent,  3  Term  Re^ 
302.  Bevanv.  f'f^iiiietms,  ^  Term 
Rep.  365.  S.  P.  and  fee  Balie  qui 
tam  v.  AtrvGodi   I  //.  Black,  546. 

(2)  Rex  v.  Jacombt  ante  g^^. 
But  it  has  been  held,  that  an  in- 
formation may  be  quafhed  for  de- 


feat of  jurifdidlion  upon  motion. 
Rex  V.  ffllliamSf  1  Burr.  385. 
Rex  V.  WeJUy^  cited  ih.  l%g.fer 
Denifon  J.  Rex  V.  Holmes ^  Amdr^ 
216.  {ttmi  contra. 

(3)  See  HuUock  on  Cofts  20]« 


Theed  verf.  Lovell.     At  Guildhall. 


indorfcmcnt  of  TTT'HEN  the  notc  was  delivered  in,  the  plaintifPs  name 
uwfe  ftruck  out  VV  ^^s  upon  it.  And  the  Chief  Jufticc  permitted  it  to  be 
...  n»    priiM.       ftrm-jt  Qyt  in  court,  it  being  only  an  indorfcmcnt  in  blank. 
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Dominus  Rex  vcrf,  Eilis.     At  GuiWhaU. 

N"  an  indlAment  for  perjury  in  evidence  given  at  the  trial  Dcfrndant  In 
of  an  ejcdment,  the  Chief  Juftice  rcfufcd  to  let  any  ot"  witncf/onin* 
;fendants  in  the  cjeftment,  again  ft  whom  the  verdift  was  di^ment  for 
,  be  examined  as  witnefl'es  for  the  profecutor.     And  it  was  ^"^^^^ 
)  have  beeh  fo  ruled  on  conference  with  all  the  Judges. 
.  I.  R(x  V.  Neweus  (l). 


Plik  Rex  V.  Ntinezp  ante  1043. 
his  cafe  feems  o^er  r(!iied 
r  V.  Brougbtott,  poft.  1229. 
firaham  v.   Burtm,    4  Burr. 

by  which  it  appears  e(la< 
\,  that  a  witnefft  Ihall  not  be 
d  incompetcDt  through  ia- 

oolefs  he  either  is,  or  con- 

himfelf  liable  to  g4in  or 
r  the  event  of  the  verdit}, 
efs  it  may  be  given  in  evi- 

in  another  adtion  for  him. 
Zmrttr  v.    Ptarce^     I    Term 

64.  Beli  V.  Hartvoodt  3 
Rep.  308.     Bent  v.  Baker, 


ib.  27.  But  "tfcere  feems  to  be 
a  iliilin^nort'becwcen  an*  indldt- 
mcnt  at  c(»mmon  law  for  perjury, 
and  one  upon  5  £/.  r.  9.  For 
by  the  i4ih  fed.  of  that  ilatute* 
the  party  injured  is  in  c.tk'  of  con- 
vidion  intidcd  to  a  moiety  of  the 
penalty,  and  therefore  fccms  in- 
competent, as  being  an  evidence 
for  his  immedirite  iniereft,  in  the 
fame  way  as  an  informer  where 
he  is  intitled  to  part  of  the  penal- 
ty. Rex  V.  TtUyt  ante  3  1 6.  Gilb. 
Law  of  Eviil,   3  ed .  127. 


Yates  verf.  Boen.     In  Middlefex. 

lebt  upon  articles,  the  defendant  pleaded  Non  ejl  faclttm^  Lunacy  Vnay  U 
d  upon  the  trial  offered  to  give  lunacy  in  evidence.     The  j^*"  *"  *^*" 
Juftice  at  firft  thought  it  ought  not  to  be  admitted,  upon  f^um!^^ 
lie  in  Beverlefs  cafe,  4  Co.  123.  b.  that  a  man  ihall  not 
y  himfelf :  but  on  the  authority  of  Smith  v.  Carr^  5  Juiy 
,  where  Chief  Baron  Pengelly  in  the  like  cafe  admitted  it, 
n  confidcring  the  cafe  of  Thompfon  v.  Leech^  in  2  Vent,  198. 
hief  Juftice  fufFered  it  to  be  given  in  evidence.     And  the 
iff  upon  the  evidence  became  nonfuit  (i). 


Soalfo  exceflive  dranken- 
C  the  time  of  Signing  the 
lay  be  given  in  evidence  up- 
iiTue.  Cole  v.  Rohbins,  Bull. 
P,  172.  and  a  woman  may 
€r  coverture  in  evidence. 
Dslaune,  3  Keb.  228.  Gilb. 


LawofEviiL  i6j.  3  ed.  But  that 
which  will  only  prove  the  deed  to 
be  voidable,  as  infancy,  cannot  be 
taken  advantage  or  upon  it.  VitU 
Gilb,  Law.  of  E^iJ.  3  <f</.  165.  > 
Bull.  L.N.  P.  172.  12  rm  Abr. 
181. 


lis 


At 


X1C4  Michaelmas  Term  12  Geo.  3; 

At  the  Council^  9  December  I738» 
Prefent  the  Two  Chief  Jufticu. 


A  Mabemetan  ^\^  ^  complaitit  of  Jacoi  FacMna  againft  General  SaUne^  at 
fworn  upon  the  \J  govcmor  of  Gibraltar ;  Alderaman  Ben  Monfo^  a  Moor  wag 
^mUbiind  V.      pi^oduced  as  a  witne&j  and  (worn  upon  the  Koran.    I  made  no 


£arkery  in  CWm*  objcftion  tO  it  (j) 

23  February  ^ 

28  Geo,  2.  ,  ,  ,  ,     , 

I  Wilf.  84. 

xAtk.i9.S.C.       (1)  So  alfo  he  may  be  a  wit-   offence.      Jdm   MtrgOMU   CMlk, 
nefs  in  a  profecution  for  a  capital   Leech  Cro.  Caf.  58. 


IIO^ 


Hilary  Term 

1 2  Georgii  2  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.    Chief  JuJHce. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.        \yHftices. 

Sir  William  Chappie,  Knt.        J 

Dudley  Ryder,  Efq\  Attorney  General. 
John  Strange,  Efq*^  Solicitor  General. 

Smith  ex  dcmiff'  Dormer  verf.  Parkhurft  et  al*. 

UP  O  N  a  trial  at  bar  in  ejeftment,  the  parties  agreed  to  a  jj^^  ^^^  may 
fpecial  verdift  as  to  a  point  of  law  arifing  upon  a  family  be  had  in  cjea- 
fettlcmcnt.     But  there  being  a  queftion  of  faft  in  which  ^^^J^l^xli'^tfl^^^ 
did  not  agree,  that  was  left  to  the  jury,  who  found  it  for  the  Andrews  315.' 
plaintiflF  againft  the  weight  of  the  evidence.  ▼cry  fuU. 

The  defendant  moved  for  a  new  trial,  and  three  objeflions 
were  made.  i.  That  it  was  after  a  trial  at  bar.  2.  That  it 
was  in  the  cafe  of  a  fpecial  verdift.  And  3,  That  it  was  in 
ejedment.  Thefe  points  were  folemnly  argued  at  the  bar,  and 
the  court  took  time  to  confider  of  them. 

And  as  to  the  firft,  the  court  held,  that  in  the  cafe  of  a  ver- 
dict againd  evidence,  its  being  a  trial  at  bar  was  no  objedion  to  a 


(i)   FliU  Bright  v.    Eynon^     1     Vex.  28.     D§e  ex  dim,  Fofin   v. 
Burr.    395.       Ricbards    v.    Syms^     fVtlliamSy  Cowp,  6zi. 
9   -/i//i.    319.     BaJter  v.  Hatty    I 

I  »  4  new 
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new  trial,  which  had  been  granted  in  the  cafe  of  BewJley^  and 
in  the  cafe  of  Sir  Chrijlopher  Muf grave  v.  Nevinfon.  Paf.  lo 
Geo.  I.  ante  584. 

As  to  the  fecond  objeftion  they  gave  no  opinion,  it  not  being 
neceflary  to  determine  it  upon  the  rule  they  intended  to  pro- 
nounce in  this  cafe. 

[  1106  ]         As  to  the  third  objeflion,  they  ftrongly  inclined,  that  the 

S»f  T.  T.  an-     verdiii  not  being  final  in  ejeftment,  a  new  trial  ought  not  to  be 

ci!th.  507.       granted,  but  upon  very  particular  circumftances,  where  jufticc 

Holt  762.  *       is  no  otherwife  to  be  attained.     And  they  obfervcd,  that  no  cafe 

had  been  cited  of  a  new  trial  in  eje£bment  after  a  trial  at  bar. 

But  the  point  upon  which  the  new  trial  in  this  cafe  was  de- 
nied was,  becaufe  they  faid  the  evidence  was  doubtful,  and  in 
fuch  a  cafe  a  vcrdift  at  bar  ought  to  ftand  (2)* 


<2)   Fide  AJbley  v.  AJhlrf^  p»ft.  1 142. 


Vaughan  verf.  Browne. 

ton  th^!i)Tnte  nn  ^  ^  defendant  is  fued  as  executor :  and  pleads  a  judgment 
may  be  pleaded       X     ^^  himfelf  in  the  life  of  the  deceafed,  and  a  retainer :  the 
fms  darn'tn  con~  plaintiff  rcpllcs,  that  he  was  executor  only  tie  fon  tort :  and  the 
a  reSner  ( i^*  ^  defendant,  by  way  of  plea  puis  darrein  continuanie  rejoins,  that 
Ajidi.siS.sl'c.  he  has  (ince  obtained  letters  of  adn>iniftratipn.     And  upon  de- 
murrer it  was  objefted,  that  this  is  to  abate  the  plaintiff's  writ, 
which  was  well  brought,  by  matter  fubfequent  not    depend- 
ing on  any  aft  of  the  plaintiff's :  and  that  the  rejoinder  was  a 
departure  from   the  plea.      But   the   court  held,    it  was  well 
enough  •,  for  the  full  plea  does  not  fay  th  re  was  a  will,  and  the 
defendant  could  not  at  that  time  Jo  otherwife  than  admit  an 
adling  as  executor.     And  they  faid  it  would  be  very  hard  to  lay 
it  down,  that  if  a  man  who  fucs  for  edininillration  is  oppofed, 
and  the  caufe  runs  out  into  any  length,  that  the  ailing  pendente 
lite  (hould  be  conflrued  fuch  a  wrongful  executorfiiip,  as  can 
\  n.-vcr  be  purc;ed,  fo  a<J  to  give  him  the  benefit  of  retaining :  bc- 

fidcs  thefc  pleas  puis  darrein  Cotithitdance  begin  with  a  reliEla  v^i- 
fcatione,o{  the  foimer,  which  (hews  it  may  be  departed  from  (2). 
The  defendant  had  judgment. 


(1)  FideiyHliapifinyi.Nor'olcby  (2)  Plde  Bather  v.  Palmer,   I 

%•  337.  1  RoJt.  Mr.  923.  L.  Ld.  Raym.  69^  Salk.  178.  iz 
pi,  12.  and  Curtis  v.  Fermti,  3  ilfo</.  539.  S.  C.  Jenk,  \6o.  c^(e 
TetmRe^.  567.  2.      Stonir  v.   Gih/owt    Hob.    8 1. 

Moare  S71. 
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Marfh  verf.  Ycllowly, 

IN  an  a£lion  brought  by  the  plaintiff'  as  executor  of  an  attor-  Where  m  e«e. 
ney,  one  count  was,  that   the  teftator  in  his  life  was  em-  ^^^^  ^^^  '•sr 
ployed  by  the  defendant  and  did  bufinefs,  but  dying  in  the  midft  fuit. 
of  it  the  plaintiff  caufed  the  fame  to  be  iiniihed,  and  the  defend-  Andr.  356. 
ant  in  confideration  thereof  undertook  to  pay.    The  plaintiff  was  Brii!*i^N*  P. 
nonfuit  at  the  trial.     And  now  the  defendant  moved  for  cofts,  331.* s.c. 
upon  the  authority  of  the  cafes,  where  it  has  been  held,  tliat  if  Ante  682. 
the  plaintiff  might  have  declared  upon  a  promifo  made  or  a 
wrong  done  to  himfclf,  he  (hall  pay  cofts,  it  being  a  caufe  of 
a£lion  arifing  in  his  own  time. 

>, 

Et  per  curiam^  (upon  confideration)  We  are  all  of  opinion,  [  1107  ] 
that  the  plaintiff  ought  to  pay  cofts.  The  reafon  why  executors 
li^ve  been  excufed,  arifes  from  the  words  of  23  H.  8.  r.  1 5. 
which  fpeaks  only  of  contracts  made  w/VA,  or  wrongs  done  to  the 
plaintiff:  here  is  a  demand  for  which  the  executor  might  un- 
doubtedly maintain  an  action  in  his  own  right:  and  it  falls  within 
the  reafon  of  paying  cofts  where  an  executor  declares  upon  a 
converfion  in  his  own  time  ( i ). 


(1)  ViJi  Cocker  ill  ^f,  Kynaji§nt  .;.  Trm  Rep,   277.  and  the  variout 
cafes  cited  in  Hulkck  on  Cofi.  174,  6rfr. 


Archer  verf.  Snatt. 

TH  E  defendant  purchafed  the  equity  of  redemption,  and  Procccdingf  <m 
had  poirefUon  of  the  eftate :  the  leffor  of  the  plaintiff  was  »  ^^%n^  ^Vf 
a  mortgagee,  and  had  alfo  lent  money  on  a  bond.     And  the  purch!ifc/o/  die 
court  being  moved  to  ftay  proceedings  on  payment  of  the  mort-  equity  of  re- 
gage  money,  witli  intercll  and  cofts;  it  was  referred  to  the  ^^'^'P"**"'^"^^^^ 
mafter.     And  the  leffor  infifting  to  be  paid  the  bond,  before  he  bond?^ 
MTould  re-convcy,  the  matter  was  fpecially  reported.     And  the  Andr.  341.  S.C. 
court  was  of  opinion,  that  this  not  being  an  applicaliou  by  an  °*"* 
heir  (i),  but  the  mortgagor  or  his  alSgnee  of  tlie  equity  of  re- 
demption ;  they  could  not  allow  the  bond  debt  to  be  brought  in ; 


(1)  That  the  heir  muft  have  Coleman  v.  Wiuch^  i  P.  Wms,jj6* 
paid  the  debt  due  by  bond  as  well  Po-ujis  v.  Corbet,  3  Atk,  556, 
as  that  by  mortgage.  Fitle  Shut-  TroughtM  v.  TiQugbtcn,  i  FeK.  87. 
tlevwrth  v.  Layji^ick^  i  Fern.  245. 

but 
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but  were  to  afl:  in  this  cafe  according  to  the  rulee  of  a  ccurt  of 
tqaity,  where  a  redemption  is  conftantly  decreed  upon  payment 
of  the  mortgage  money  only  (i).  And  it  was  faid  to  have  been 
fo  held  Hil.  1 1  Geo.  2.  in  B.  R.  Wood  ex  dimijp  Cowhurft  y.  Mmr^ 
timer  et  aP,  and  Eq.  Cafes  325. 


(%)   ChsUis  T.  Cafiorn,    Pree,  244,   'videiur  contrm ;  and  fee  Mo 

iitChanc^OJ*     Cokman v.  JFiuch^  opon  this  fubjcft  Atom.   2  Ferm. 

1  P.  IT/wf.  775.     Mortet^.Pafie^  177,       Demminhrttf    r.     Metcai/i 

Z  Jtk.  53.      y/jwff.  2  Ve^.  652.  Prrr.    Chanc.  419.    FanJerzu  V. 

Bingham  v.   Gregjr,    Barne;   182.  Willis,  ^  Bro,  Cham.  Ca,  21. 
acc.     ^a»/^r  V.  Mannini^  l  ^irr«. 


Cafe  of  the  Vicar  of  Dartford. 

Ciergymjn  not  HT^  H  E  court  granted  him  a  writ  of  privilege  againft  ferving 
obliged  to  be  «r-  J^  the  ofEce  of  expenditoT  to  the  commiffioners  of  fewcrs,  on 
^U^Z  ""^  ^^^  authority  of  i  Mod.  282.  i  VenU  105.  i  Lev.  303.  2 
Andr.  335.  by  Keb.  603.  6  Mod.  140.  Though  it  was  infifted,  that  this  was 
the  name  of       an  officc  which  might  be  executed  by  deputy. 

Chambers't  cafe  **  i        r     / 

naeh  fiiUer. 

Dominus  Rex  verf.  Lord  OiTulftpn  et  a^. 

Information  i^\^  ^  motion  for  an  information,  it  appeared,  that  the  de» 
jrantcd  for  V-/  fcudants  contrived  to  get  a  young  lady  out  of  the  cuftody 
^'^^"^  toman  °^  her  guardian  affigned  in  Chancery,  and  marry  her,  and  that 
from^hcr  guar-  a  coach,  ksfc.  was  prepared,  into  which  (he  voluntarily  went» 
dian  and  marry-  and  was  Carried  into  Sujfex^  and  there  married. 

ing  her. 
Andr.  JIO.S.C. 

much  fuller.  *And  thc  court  granted  the  information  ;  though  in  4  Mod. 

14  Vin.  Abr.  -  j^^^  j^  j^  ^^^  ^^^  ^^  ^  ^^  offence  at  common  law :  for  they  faid, 
*V»  R  1  *^  ^^^  certainly  a  confpiracy  (1)5  and  i  Sid.  387.  i  Lev.  257. 
^  '*^  •*  and  2  Mod.  130.  are  in  point.  Befides,  they  inclined,  that 
though  (he  went  voluntarily,  yet  it  was  a  taking  and  conveying 
of  her  within  the  meaning  of  feH.  3-  of  4  Ph.  W  Mary^ 
c.  8.  which  puts  the  cafe  of  her  confenting,  and  lays  a  penalty 
upon  her. 


103. 


In  this  cafe  it  appeared,  the  court  of  Chancery  had  commit- 
ted the  defendants  for  a  contempt :  but  the  court  granted  the  in- 
formation notwithdanding,  and  Mr.  Attorney  General  refufed  a 

nolle  prcfequi. 


f  1)  Fide  Rex  V.  TborPn  Com*  26.     Holt  333.     5  ld9d,^^\.     CemL 
456.  S.  C.     flfg.  V.  Blacket^  7  Mod.  39. 
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Jones  verf.  Harris.     In  Middefez. 

IN  trcfpafs  againft  fix  defendants,  three  fuffcred  judgment  to  Though  dcfen4* 
go  by  default,  and  the  other  three  pleaded  Not  guilty :  the  »«««  who  plead 
venire  went  tarn  ad  triatidum  quam  ad  inquirendum :  and  on  evi-  J^jJ^j*  *"  J^ 
dence  it  appeared,  tbat'SiJe  trefpafs  was  done  after  the  a£lion  magetauybc 
brought,    it  being   a   general   memorandum.      Whereupon  the  •ff«flc4  a(aia4 
Chief  Juftice  direfted  the  jury  to  acquit  the  three  defendants,  Aau^H^.  (iL 
but  fuffered  the  plaintiff  to  go  on  and  afle£i  his  damages  as  to 
the  others. 


( I )  CreJ^  V.  fFeii  fif  al\  fofi.  1 222.  $.  P. 

Pitts  verf.  Evans.     In  C.  B. 

A  Prohibition  was  granted  to  a  fuit  in  the  fpiritual  court,  by  PrahibitSoo  m 
the  clerk  of  S/.  Magnus  for  i  /.  /^d.  affeffed  on  the  defend-  j['"**9^*£*^ 
ant*s  houfe  at  a  veftry  in  1672,  to  be  paid  to  the  parilh  clerk.  *  iSnei4»s. 
"Fox  per  curiam^  He  is  a,  temporal  officer  (.1):  or  if  not,  yet  he  PracReg.js*. 
could  not  fue  there  for  fuph  a  .rate ;  for  if  it  is  due  by  cudom  J'*^^  \'^ 
he  may  maintain  an  affumpjit^  if  not,  a  quantum  meruit^  or  a  bill  fi.  y^ 
in  equity* 


(i)  Pioie  V.  Bourne,  ante  942. 


itc§ 
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Sir  William  Lee,  ^«/.  C^/gT  yujice. 

Sir  Francis  Page,  Knt.  -. 

Sir  Edmund  Probyn,  ^nt,  \juflices. 

Sir  William  Chappie,  Knt.  J 

Dudley  Ryder,  Efq\  Attorney  General, 
.  John  Strange,  Efq;  Solicitor  General, 

• 

'  Croft  <vf/:  Pawlct. 

Though  figiung  ^\!^  *  ^^^  ^^  ^"'"^  ^'^  ejeamcnt,  the  defendant  made  title  un- 
in  the  devifor*t  V^  ^^i"  ^  ^^^f  ^^  atteftation  of  which  was  in  thefe  wordSf 
prcfcncc  is  not  t<  Signed,  fcaled,  publifhed  and  declared  as  and  for  his  laft  will, 
IJSjrc^Vyet  "  ^"  tl^e  prefence  of  us  ^.  B.  and  C"  The  will  was  in  1723, 
Itmay  beagood  and  the  witnefles  all  dead,  and  their  hands  proved  in  common 
ejwcutijn.  fQ^m  ;  but  then  it  was  objcfted,  that  this  was  not  an  execution 

pl.  ^  ^'  '  according  to  the  ftatute  of  frauds ;  and  the  hands  of  the  wit- 
9.  £q.  Ca.  Abr.  nefles  could  only  ftand  as  to  the  fd&s  they  had  fubfcribed  to, 
765.  pl.  J  8.       ^jjj  figning  in  the  prefence  of  the  teftator  was  not  one  (i).   But 


( I )    Fii/i  Shires  v.   GUtfscock,  the  prefence  of  the  witnefles.     Lee 

Salt.   688.     Longford  v.  Eyre^   I  v.  Libb^  i   Sbvw.   68.     Stonehomft 

P.    Wms.  739.     Dormer  v.   T^w-  v.  E*utlyny  3  P,  Wms,  254.    Gryle 

land,  2  P.  iFms.  510.     Right  r,  v.   Gryle,    2  Atk.    ij6.     Jones  v. 

Price  y  Dong,  241.    Caffon  v.  Dade^  Lake,  ib,  «.     Gray  fin  v»  jitkinfing 

I  Bro,  Chan,   Ca.  99.     But  it  is  2  Fez.  454.     Carle/on  v.  Grijin, 

not  nccefTary    that    the    teftator  1  ^«rr.  554.    Ellis  y.  Smith,  Dong. 

(hoald  adiually  fign  hii  will  in  244.  (n.)  to  3d.  edition. 

2  the 
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the  court,  on  the  authority  of  a  cafe  in  C.  B.  (2)  faid  it  was 
evidence  to  be  left  to  a  jury  of  a  compliance  with  all  drcum- 
(lances.     And  a  verdifi  was  given  for  the  will. 


<2)  Hands  T.  Jamts,  Cmm.  Rep.  530.     2  'Bq.  Co.  Ah.  764.  fl.  l6* 

Dominus  Rex  vnf.  Hebden, 

ON  an  information  in  nature  of  a  quo  warranto  againft  the  EVidenGc; 
defendant  as  bailiflFof  S<arborougb^  he  made  title  as  ekded  ^c'Tw 
under  the  bailifilhip  of  Batty  and  Armfirong  5  and  upon  iffue    '    '  *  ^^^ 
joined,  whether  they  were  bailifis  or  noty  a  record  of  a  judgment 
fAoufter  againft  them  was  read  in  evidence.     And  upon  motion    [  Iiio  ] 
for  a  new  trial,  it  was   held,  that  it  was  properlv  admitted 
iu  evidence  (i),  and  was  fo  done  lately  in  a  trial  at  oar  relating 
to  the  corporation  of  Orford  {a).     And  a  new  trial  was  denied.    (•)  '^^^  ^^^ 


391. 


(1)   It   WM  held   admiffible  yoo  can  impeach  the  jadgment  as 

but  not  conclafive  evidence.  ./^Wr.  cjiyimtd  per  fraudem.     Fide  the 

39a.     Bull.  L.  N.  Pi  231.     Rix  opinion  of  Lord  Ken^  C.  J.  in 

r.  Grimily   $  Bun.  2601.  S.  P.  Rexy.Tbe  Mi^  •fTorh,  j^Torm 

Bat  that  it  is  concluiive  onleis  Rg/^  ji. 


Wray  verf.  Lifter 

IN  debt  upon  an  old  judgment,  the  plaintiff  laid  the  ad  dant'  THe  plabdar 
num  to  10/.  the  jury  gave  intereft,  which  came  to  30/.  and  ^JJf,^^! 
Tor  that  and  cofts  judgment  was  entered  up.     And  after  error  other  term. 
brought,  the  plaintiff  moved  to  have  liberty  to  remit  xhtfurplus^  t^cT'^  h*** 
Uid  enter  judgment  for  10/.  only.     And  Page  J,  was  for  doing  f^iuek"*** 
it}  but  the  Chief  Juftice  and^the  other  two  held  it  could  not  be 
lone  in  another  term.     And  the  inftances  of  reverfing  judgments 
for  this  fault,  (hew  it  was  never  thought  to  be  amendable  (i}« 
2Tr/v.  45, 


(i)  Chevelyv,  Morris »  S.  P.  in  damages  there  in  a  fum  grcatfr 

B.Rm?indi\iiCam  Scacc,    2  Black,  than   that   for  which    the  judg* 

[300.     A  motion  had  been  made  ment  was  entered  up,  but  it  was, 

Q  the  preceding  term   to  amend  denied.    Andr.  351. 
he   declaration  by    laying    the 


Domihus  Rex  verf.  Inhabitstntes  de  Woolftantotl. 

Oae  of  the  jufti-  Y'  T  P  O  N  a  fpccial  order  of  feffioiid  the  (^(ireftioh  was,  whe** 
tei to  allow!  yj  ^jjCT  aboy  b9uod  out  by  jufticcs  (the  bov  bebg  no  party 
^*i(fbc  one  of  ^^  ^c  indenture)  had  gained  a  Icttlement,  it  Deing  only  ftated 
the  fuorum.  that  his  binding  was  allowed  and  approved  by  two  juiUces^r 
Burr.  Sett.  Ca.  jf^^  ^j^^  ^^  ^//jg.  c.  a.  requires  that 'one  crf  thfem  (hould  be  of 
1^tti45.e.265.  the  quorum.  And  for  this  omiiTion  the  court  held^  that  the 
Andrews  36^.  feiEons  had  done  wrpng  ixi  -determtniiig-  it  a  fett&ment^  and 
371- »-C.         qua(hcdtheotder{i). 

(t)  The  point  is  rightly  re-  origioal  ord^r.of  remoral,  bei^ 
ported  here,  but  the  judgmeift  of;  fiiyne^*  Vide  Bwrr.  Si  C,  131;. 
the  coart  wa8«  that 'the  order  of  And  fee  26,  C<v.  2^c.  %j.  whidr 
feflibns  made  for   qualhin|^  t&e    removes  this  obje&on. 

Dominus  Rei'Vhyi  Inh^tantes  dfe'Ali  Saints  in  Derby  et  af. 

Viriance.  \}:  W'^i^  ^f  €ny)r  wi»s  trdught  of  ia  judgmeht  by  the  commxf-^ 

5  Com.  Dig.        l\  fiontrs  of  tyfr  zMtArniher  for  the  c6uhty  of  D^r^y  on  ail' 

PiMder,  (3B.9.)  Jndianicnt  for  not  repaii^ng  a  highwiy.     And  'the  iiidiftment 

^    *  fct  forth,  that'the  inhabitants  of  fuch  part  of  the  three  parifhes 

in  Derby  as  the  way  lies  in  are  bound  to  repair.     The  writ  of 

error  was  of  a  judgment  bti^ an  iildiQment  againft  the  inhabi* 

tants  of  the  three  parifties  in  general,  ad  grave  damnum  of  them : 

and  for  this  variance  the  writ  bf  erfdf  was'qaaflidd:  arid  Micb. 

(«)  Rep.  *  Vin,  3  Geo.  I.  Dav>/9W  ef  aP'  \i  LbtUfhev^' {a)  was  cited,  Vherc  in 

^^•375-  trcfpafs  agai rift  four,  twONvetc  cbtivided,  arid  two  acquitted; 

error btoiiJ[ht W'^/ftV t/ti;/i>/i//»6f three,  andqtfafh^d. 


mi 


:nt.  -J 

1,  Knt.      >  Juflicit. 

e,  Knt.       J 
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Sir  WiUiam  Lee,  Knt.  Chief  Jujiice. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn, 
iS>/>  William  Chappie, 

Dudley  Ryder,  Efq\  Attorney  General. 
John  Strange,  Efq\  Solicitor  General. 

Dominu8  Rex  verf.  Dr.  Bcttefworth. 

irfANDjIMUS  to  grant  adminiftration  to  Mr.  Sridgenj  ^^l^^fl 
■*  ^  the  late  huiband  of  lady  BMamont  deceafed.     The  dean  ed%rom  air^I 
of  the  Arches  returned,  that  a  fuit  had  been  commenced  before  tereft  in  the 
him  between  Mr.  Bridgen  and  a  fon  of  the  deceafed^   who  J*^*','*^^'^"/^ 
claimed  to  be  her  executor  under  a  will  made  by  her  purfuant  adminiftration. 
to  a  deed  executed  before  m^trriage,  whereby  the  hu(band  agreed  Where  a  will  hai 
flie  (hould  have  power  to  make  a  will  and  difpofe  of  her  cllate,  fe*^mcTovcrt  un- 
which  deed  Mr.  Bridgen  had  confeiTed,  and  thereupon  fcntence  derapower 
had  been  given  for  the  validity  of  the  difpofition,  but  not  for  gjv^n  her  by   . 
any  cxecutorlhip  creeted  thereby ;    and  thereupon  a  new  fuit  ^ltiujl\  re- 
was  inftitutcd  by  the  dau;;;hter  againfl  the  fon  and  Mr.  Bridgen  turnof  a  fui: 

for  adminiilration  with  the  will  annexed,  which  is  ftill  depend-  P'^°^)"8  tor  aJ- 

'  *^  minmnuon  to  a 

ing  (  2}»  mandamui  lo 

grant  it  to  the 
• ■  — .«««_«— —^—     hufl)4nd  it  gooJ. 

(0 
(l)    But    it   fcems    fomcthing     Fide  Rex  v.  Bet ufivjrth^  pc/i,  ii\%, 
mud  appear  to  have  been  done  by         (2)  Rex  v.  Betif/ivanb,  2  Bar» 
the  huiband  to  exclude  himielf.     nard.  420. 

1  And 


foft.  IX 18. 
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And  upon  connderation  the  court  declared,  that  no  peremp- 
tory mandamus  ought  to  go :  for  though  generally  the  hufband  is 
intitled  to  the  admin idration  as  next  of  kin ;  yet  that  is  in  refpeA 
of  the  intereft  he  has  in  the  eftate,  and  becaufe  no  body  is  in 
aquali  gradu^  and  that  is  the  reafoa  why  adminiftrations  are  fo 
[  1 11^  J  often  granted  to  a  refiduary  legatee.  2  Lev.  56,  i  l^ent.  219. 
I  Sid.  281.  And  though  ftri^y  fpeaking,  this  is  no  will,  but 
rather  an  appointment  which  is  to  operate  in  equity ;  yet  the  true 
queflion  is,  whether  this  is  fuch  an  inteftacy  as  is  within  the 
meaning  of  the  ftatute.  And  the  law,  particularly  29  Car.  2* 
c.  3*  confiders  femes  coverts  as  having  fome  right  to  difpofe  of 
their  efFefts,  which  can  only  be  by  the  agreement  of  the  huf- 
band,  which  appears  in  this  cafe :  and  this  differs  greatly  from 
Ante  S91J  the  cafe  of  Cullumy  Hi/.  4  Geo.  2.  where  the  power  was  only  as 
to  a  leafehold  eftate,  whereas  (he  might  have  other  effe&s.  The 
matter  is  properly  under  the  conflderation  of  the  fpiritual  court  to 
whom  to  grant  the  adminiftration,  and  there  is  no  reafon  for  w 
to  interpofe,  and  therefore  the  return  muft  be  allowed. 


Dominus  Rex  verf.  .Bofworth* 

li  if  a  good  cuf-  TiyTANDAMUS  direfled  to  the  chamberlain  of  London^ 
TJZ^^r  fuggcfting.  that  every  perfon  of  twenty-one  years  old,  born 

to  freedom  to  be  the  fon  of  a  freeman,  and  entered  of  one  of  the  companies,  hath 
obliged  to  fwear  a  right  to  be  admitted  to  the  freedom  of  the  city;  and  that-rfim- 
tMncnt^iV^^  '  *^^  Rathom  being  fo  intitled,  was  prefented  in  order  to  be  ad- 
It  it  not  unrea-  mitted,  but  hath  been  refufcd  •,  the  chamberlain  is  therefore  rc- 
^*^^ A  ^  b***  quired  to  admit  him,  or  (hew  good  caufe  to  the  contrary.  To  this 
required  f  be  ^c  rctums,  that  the  Corporation  confifts  of  feveral  guilds  and  fira- 
taken  before  the  tcmities,  into  One  of  which  perfons  intitled  to  freedom  arc  to  be 
fet^Ihfouiindie  admitted;  and  that  there  is  fuch  a  cuftom  as  fuggefted  for  ad- 
returntoaman-  mitting  frecmens*  fons ;  and  that  within  the  city  there  is,  and 
dajaus,  a  cuftom  time  out  of  mind  has  been,  a  certain  ancient  court  held  before 
Sc^ainmiM^  th^  chamberlain  or  his  deputy  for  the  admiflion  of  fuch  perfons, 
freemeu,  th6  and  that  there  is  another  cuftom  for  their  taking  tlie  oath  of  a 
place  it  fuffi.     freeman  on  the  New  Teftament.     Then  he  admits  the  title  and 


Ciently  aUeged 

if  it  be  averred      _—.,--_--^_,^---_«-_......_.«««__«._._._.____.«___.__«.«-».--_---^— ---——— - 

to  be  held  within 

the  city,  and  the       (i)  But  Quakers  arc  exempted  cuftom   of  the    city,*'    was  dif- 

^"bc  fct  wL     by  7  esT  8  ;r.  3.  c.  34.     8  Geo.  1.  aUowed,  and  it  is  further  ftatcd 

c.  6.  ^  22  Geo.  2.  e.  24.  -  Fide  that  Quakers  are  ufually  admit- 

Rcx  V.  Afajfor  of  Lincoln ^  5  Mod.  ted  to  their  freedom  in    LoMtlon 

402*     Where  a  return  to  a  man-  upon    their   folemn    affirmation. 

damus  to  admit  A.  to  the  freedom  12  Mod.  190.     Carth.  448.  S.  C. 

of  that  city,  dating  that  A.  was  Fide  alfo  Rex  v.  Turkey  Comfanjt 

a  Quaker,  and  '*•  refufed  to  take  a  Burr.  999. 

the  ufual  oath  according  to  the 

appU- 
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sippjication  of  Rathcm  for  his  freedom ;  but  fays  that  upon  ten- 
dering him  the  oath  on  the  New  Teftament,  he  refufcd  to  take 
it ;  that  he  was  not  a  Quaker,  nor  had  ever  fince  applied  to  be 
stdimitted :  et  ea  dit  caufa^  he  had  not  admitted  him. 

This  cafe  was  three  times  argued  at  the  bar.  And  the  queftion 
about  the  right  of  Jenvs^  and  the  nature  of  their  toleration  here, 
vrasgode  into  at  large.  But  the  court  giving  no  opinion  upon  that 
point,  it  is  to  little  purpofe  to  take  notice  of  it. 

And  this  term  the  Chief  Jaftice  delivered  the  refolution  of  the 
oourt.' 

The  firft  objeAion  taken  was,  that  in  fetting  out  the  cuftom 
t6  hold  courts  for  the  admiflion  of  freemen,  no  place  or  time 
where  and  when  fuch  court  is  to  be  held,  is  mentioned.  Now 
as  to  this  we  are  all  of  opinion,  the  return  is  fuflicient.  As  to  [  1113  ) 
place;  it  is  averred  to  be  held  within  the  city,  and  that  is 
enough,  without  faying  in  what  part  of  the  city ;  for  a  member 
of  the  city  mud  take  notice  of  it,  and  find  it  out;  and  the  cuftom 
of  coming  to  BlackwelUhall  with  cloth  was  held  good  in  5  Co. 
03*  though  the  (ituation  of  it  was  not  defcribed. 

And  as  to  time,  we  think  it  good  upon  the  fome  foundation. 
5  Co*  83.  a  cuftom  for  the  tenant  to  prdferit  a  feoffment  at  the 
next  court,  elfe  it  (hall  be  void,  was  held  good,  though  the 
time  of  holding  fuch  court  did  not  appear.  In  many  places  and 
corporation^  they  have  no  flated  times  of  holding  courts,  but  call 
tliem  occafionally. 

The  next  ob]e£lion  was,  that  the  oath  is  required  to  be  taken 
before  the  admilFion,  and  fay  they,  that  is  unreafonable.  But 
to  this  we  aiifwer,  that  the  giving  the  oath  is  tlie  admiflion  it- 
felf.  And  Pafch,  13  Ann.  Regina  v.  City  of  London^  it  was  held 
a  good  return,  that  the  party  was  twom  in :  a  cuftom  is  not  to 
be  avoided  by  a  fuppofition,  the  officer  will  not  do  his  duty ;  the 
il'eward  may  not  inroll,  or  the  copyholders  prefent,  and  yet  cuf- 
toms  requiring  that  are  good.  5  Co,  84.  Befides,  if  any  fur- 
ther act  Was  ncccflary  after  fwearing,  the  party  is  not  without 
remedy  ;  for  he  may  have  a  mandamus y  which  is  not  to  be  called 
a  modern  remedy,  for  it  is  founded  on  the  principles  of  the  coni- 
irfon  law. 

The  laft  objeftion  made  iSj  that  it  is  not  reafonable  to  con-  * 
firv-  the  oath  to  the  New  Teftament  in  trading  cities,  where  a 
man's  rclrgion  is  of  no  confequence,  and  ought  not  X£>  interfere. 
But  the  queftion  before  us  i&  not  whether  upon  a  proper  applica-     • 

Vot.  11.  K  k  tioa 


ts 


Trinity  Term  it  Geo.  2. 


cabon  the  Jews  may  not  be  allowed  to  fwear  upon  .the  Old 
Teftament,  as  they  do  when  they  give  evidence ;  but  whether 
this  cuftom  of  taking  an  oath  in  the  ufual  manner  is  unreafon- 
able  upon  the  face  of  it.  My  Lord  Coke  in  3  Inft.  165.  defines 
an  oath  to  be,  an  affirmation  or  denial  by  any  Chriftian,  and  the 

L.Rtym.  3»-  law  takes  no  notice  of  diflenting  from  an  eftablifliment.  My 
Lord  Chief  Juftice  Holt  in  Larwood*s  cafe  fays,  there  has  al- 
ways been  an  eftabliflied  religion,  the  ridiculing  of  which  is  pu- 

Ante  S34-  nifliable  5  and  that  alfo  was  the  opinion  in  WoolJlon*s  cafe,  Pafch. 

3  Geo.  2.  In  I  Vent.  293.  Hale  fays,  it  is  part  of  the  law  of  the 

land ;  and  in  a  manufcript  of  his  which  I  have  feen,  he  fays  that 

,        s        Chriftianity  came  in  here  by  external  fpiritual  force,  and  difcipline^ 

was  introduced  as  a  cuftom,  and  is  part  of  the  law. 

Ante  1104.  It  was  faid,  that  the  law  does  not  require  the  New  Teftament 

in  all  cafes,  particularly  as  to  evidence  given  by  Je*ws*  But  the 
reafon  of  that  is,  becaufe  all  courts  defire  to  have  the  beft  fecu- 
r  XI 14  1  "'y  ^'^^y  ^^^  ^^^  *^^  truth  of  the  evidence;  and  therefore  as  it 
is  known  they  have  a  more  folemn  obligation  to  fpeak  the  truth, 
when  fwom  on  the  Old  Teftament,  it  is  for  that  reafon  allowed. 
The  common  regular  way  of  fwearing  is  on  the  New  Teftament, 
and  fliall  we  fay  that  a  cuftom  requiring  fuch  a  regular  oath  is 
bad?  The  i  Eliz,  r.  i.  §  19.  takes  notice  of  an  oath  upon 
the  Evangelifts,  and  the  abjuration  oath  (till  altered  for  the 
Jews  by  10  Geo.  1. 1:.  10.  §  1.8.)  runs,  upon  the  true  faith  of  a 
Chriftian, 

We  therefore  think  this  a  good  return,  and  allow  it* 


Cafe  of  the  Parifli  of  Saint  Peter  and  Paul  in  Marlborough. 

Jufticet  may  or-  T^  ^  ^  juftices  reciting  the  inability  of  the  parifti  of  Saint 
4tt  one  parifli  to    " J_      Mary  the  Virgin  to  maintain  its  own  poor,    order  the 
to^anmh\'",*ul  church- Wardens  and  overfeers  of  Saint  Peter  and  Paul  to  aflefs, 
then  ihey  muft    J^^iifc  and  levy  60/.  for  the  maintenance  of  the  poor  of  the  other 
""h'^ h^*"'*  ^  parifli.     And  objeftion  being  made  to  their  ordering  fuch  a  grofs 
raifcd.  "****  *  ^^^y  the  court  held  it  well  in  that  refpeft,  according  to  i  Vent. 
»  SeflT.  Ca.  p.      350.     Sfl/;&.  480.     Cumb.  309.  (i).     But  then  the  order  was 
514-No.  186.    quaftied,  becaufe  the  juftices  had  delegated  their  power  of  aflcf- 
fing  and  rating  the  parifliioners  to  the  churchwardens  and  over- 
feers ;  whereas  by  the  43  Ellz.  c.  2.  the  juftices  are  to  make  the 
rate  on  all,  or  particular  perfons. 


<i)  Rtx  V.  IhUfecbe,   4  Term  Rep.  -j-jZ.    NqI.  Rep.  lai.  Ref,  ace 
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Olive  v^r/ Ingram, 

IN  affum^ti  for  money  had  and  received  to  the  plaintiff's  ufc,  f^  woman  It 
a  cafe  was  made  at  mfiprius  for  the  opinion  of  the  court.  pabic  of  beins  % 

"  ftxton  and  of 

That  there  being  a  vacancy  in  the  office  of  fexton  of  the  pa-  ekaion."  ^ 
fWh  of  &atnt  Botolph  without  Alder/gate^  in  the  city  of  Lofrdon,  13  Vin.  Abr. 
the  plaintiff  and  Sarah  Bly  were  candidates:  that  BIy  had  169  '59- P*- 7- 
indifputable  votes,  and  forty  which  were  given  by  women  who 
were  houfe-keepers,    and  paid  to  church  and  poor*,    that  the 
plaintiff  had  174  indifpntable  votes,  and  22  other  votes  given 
by  fuch  women  as  aforefaid ;  that  Bly  was  declared  duly  eledcd  : 
upon  which  the  plaintiff  brought  a  mandamus  and  was  fworn  in^ 
and  the  defendant  had  received  5  /•  belonging  to  the  office. 

In  this  cafe  two  points  were  made :  i .  Whether  a  woman  was 
capable  of  being  chofen  fexton*  And^  2.  Whether  women  could 
YOte  in  the  eledien. 

As  to  the  fir  ft,  the  court  feemed  to  have  no  difficulty  about    [  |,j^  j 
it,  nor  did  I  think  proper  to  argue  it,  there  having  been  many 
cafes  where  offices  of  greater  confequence  have  been  held  by 
women,  and  there  being  many  women  fextons  now  in  London : 
the  authorities  cited  upon  this  point  were  Spelman*j  Glojf.  497. 
*Mich*  2  Ann^  a  woman  appointed  governor  of  iJjelmifordv;ox\i'  »^  l.  Raymi 
houfe  :  Lady  Broughton^s  cafe,  who  was  keeper  of  the  Gatehoufe.  1014. 
3  Keh.  32.     BlunVs  Tenures  47.     4  Injl,  221.  215.     Dy,  285.  ^idc  2  Term 
Hob.  148.     And  in  Brady^s  Hifiory  of  Boroughs^  it  appears  that     ^^'  ^^^' 
my  Lady  Packington  was  die  returning  oibcer  for  members  ac 
Ajl^ury, 

As  to  the  fecond  point  4  Inft.  5.  was  cited  to  (hew  women 
could  not  vote  for  members  of  Parliament  or  coroners,  and  yet 
they  have  freeholds  and  contribute  to  all  publick  charges,  and 
even  to  the  wages  of  knights  of  the  (hire,  which  by  the  Regijler 
192.  a,  are  to  be  levied  de  communitate  ccmltatus.  And  though 
they  vote  in  the  monicd  companies,  yet  that  is  by  virtue  ot  the 
a&s  which  give  the  right  to  all  perfons  poff^ffed  of  fo  much 
{lock  :  that  military  tenures  never  defcended  to  them.  IFnght^s 
Tenures  28.      WejTs  Inquiry  into  the  manner  of  creating  Peers  44. 

But  the  court  notwithftanding  held,  that  this  being  an  office 
that  did  not  concern  the  publick,  or  the  care  and  infpeclion  of 
the  morals  of  the  parilhfoners ;  there  was  no  re^fon  to  exclude 
women,  who  paid  rates,  from  the  privilege  of  voting :  they  ob- 
fcrved,  here  was  no  ufage  of  excluding  them  ftated,  which  pir- 

K  k  a  haps 
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,haps  might  have  altered  the  cafe :  and  that  as  this  cafe  was  ftated, 
the  plaintifFdid  not  appear  to  have  been  duly  ek£led»  and  there* 
fore  there  ought  to  be  judgment  againft  him. 


Dominus  Rex  verf.  Inhabitantes  de  Eaft-Brldgford. 

Apprentice's  T  TPON  a  fpCcial  order  it  was  ftated  that  an  apprentice  upon 

^ctrcmcnt-  ^J    (hg  death  of  his  mafter,  was  with  his  own  confent  turned 

13*3! and  Sefri*  ^^^^^  ^y  thc  widow  (who  had  taken  no  adminiftration)  to  another 

Ed.  1752.  vol.  2.  mailer,  whom  he  ferved.     And  the  court  held  it  a  good  fettlc- 

p.iis.  No.  151.  nient  in  the  laft  parifli,  within  the  reafon  of  the  cafe  of  Hdj 

Anzzjo.  icoi.  trinity  and  Shoreditch^  Alich,  3  Geo.  I,  where  A.  was  bound  to 

Vide  aifo  Caijicr  B.  but  fcrved  C.  all  the  while  in  anotlier  parifli,  and  there  gained 

&ailL.    68. 

t  1 1 16  ]  Between  the  Pariflies  of  Saint  Neots  and  Saint  Cleer* 

A  fettiemr.nt  is  T  T  P  O  N  appeal  from  an  order  of  removal  from  Saifit  Neois 
onh^slwif''^    U    to  Saint  Cleer,  the  cafe  was  ftated,  that  the  pauper  was 
cftate,  and  re-    bom  in  SaitU  Cker  \  that  he  lived  a  yCar  as  a  hired  fervant  at 
xniins  at'icr  the  ^aitit  Neots^  and  then  returned  to  Saint  Cleer^  and  lived  with  his 
Burr!  Setu  Ca.    "^othcr  on  a  tenement,  in  part  whereof  he  had  an  eftate  of  in- 
132.  and  Scrt".    hcritancc,  of  which  he  was  feifert  in  common  with  his  mother 
Ci. Ed.  1750.      a„j  fifters;  that  he  afterwards  fold  his  right ;  and  that  he  had 
No  31  siesta*    "ever  lived  upon  it  forty  days  together.     And  it  was  infifted  on, 
that  tliough  whilft  he  had  the  cftatc  he  was  not  removable ;  yet 
it  was  but  a  temporary  fettlemcnt.     And  the  fettlement  gained 
at  Saint  Neots  by  fervice  would  revive.     But  the  court  held,  that 
he  had  gained  a  fubfequent  fettlement  at  Saint  Cleer  by  living  forty 
^      days  upon  that  eftate,  and  the  felling  it  afterwards  made  no  al- 
teration. 


Sir  Alexander  Anftruthcr's  Cafe. 

.-  T  TE  beinj:  a  prifoner  for'debt  in  the   Kinv^^s  Bench  prifon  in 

After  one  coun-     a     M      «       t  ^      »  i-     1  t  r  n-  r       o  1 

ty  I  iT*oMS  lias      j_  JL   Sout/Hvarky  applied  to  the  (juartcr  Icilions  tor  burrey  to  be 

d  lerininr^  an  difcharged  upou  tlic  infolvcut  debtors  cx^  ;  but  being  oppofcd  by 

ITvV'i-afc-  he  ^  500/.  crtditor,  he  was  ordered  to  continue  in  cuftocty,  and  the 

cjinot  icrnJve  creditor  to  pjy  him  one  penny  per  week  j  and  at  a  lubfequent 

an  J  Ikat  hi.  cafe-  i^'jijus  jt  wa3  rcfufcd  to  iucrcafc  the  allowance. 


in    another 
councy. 


Upon  lliis  1)C  removed  by  habeas  corpus  to  the  Fieety  and  ap- 
plied to  the  ftlFions  in  London  \  where  he  was  allowed  to  the  ex- 
ttut  of  tlie  ad,  3  J-.  6d.  per  week.     And  for  non-payment  there- 

of 
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of  he  was  at  a  fubfequent  feflions  abfolutcly  difcharged.  And 
all  thefc  orders  being  removed  by  certiorari^  the  court  was  of  . 
opinion,  that  the  London  orders  ought  to  be  quaflied :  for  he 
was  the  proper  fubjecl  of  the  Sumy  jurifdiftion  at  the  time  of 
making  dieir  orders.  And  it  is  like  the  cafe  of  a  fecond  removal 
of  a  pauper^  where  it  appears  tliere  is  a  former  order  in  force, 
and  no  variation  of  the  circumftances  and  merits  of  the  cafe : 
bcfides,  if  all  the  orders  (land,  the  creditor  is  made  to  pay  more 
than  the  Parliament  has  appointed  by  one  penny.  Wherefore 
the  London  orders  were  quaihed. 

Heath  wr/;  Walker.     In  Middlefex.  [  11 17  J 

UPON  looking  into  the  record  there  was  no  iflbe  joined,  ifit  appears  no 
for  it  was  etprad'  the  defendant,  inRead  of  the  plaintiff,  l{I"e%"rymSftbt 
ftmiliter  [i)  \  it  was  therefore  objtfted,  that  the  Chief  Juftice  difmiflld, 
had  no  commiflloii  to  try  any  iflue.     And  the  doubt  was,  what  ^^^^  ^5^^ 
to  do,  for  the  jury  had  been  fworn.     And  upon  advifing  with 
the  bar,  the  Chief  Juftice  difmiflcd  the  jury,  for  he  could  not 
call  the  plaintiflF,  or  fufFer  the  defendant  to  take  a  verdict. 


(i)  That  this  would  have  been  and  the  note.  See  alfo  Coofur  v. 
amendable  after  vcrdid.  Vide  Spencer^  ante  641.  and  Sayer  v. 
Hawbone  V.  Hiekmatt^    ante  55 1.     Peacock^  Cozvf,  j^oj. 
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13   Georgii  2  Regis.     In  B.  R. 


Sir  William  Lee,  Knt.    Chief  Jujltcc. 

Sir  Francis  Page,  Knt.  1 

Sir  E  mund  Probyn,  Knt.  \yHftices. 

Sir  William  Chappie,  Knt.  J 

Dudley  Ryder,  Efq\    Attorney  General. 
John  Strange,  Efqi  Solicitor  General. 


Dommus  Rex  verf,  Bcttefworth^ 

TKtuch  tht        'Tp  O  a  mandamus  to  grant  adminiftration  to  the  hufband,  it 
wife  has  a  fepi-      J[      was  rctumcd,  that  the  wife's  mother  having  by  her  will 
itrpofj^'and^"  given  her  feveral  cffcas  for  her  feparate  ufe  exclufivc  of  the  buf- 
Rukesawiii;      band,  and  to  be  by  her  difpofed   of  as  (he  fhould  think    fit, 
yet  it  there  be      (]^e  \^2Li\  accordingly  made  a  will,  whereby  (he  devifed  her  fepa- 
huiband   he     ^  ^^^^  eftatc  to  truftccs,  with  whom  the  hufband  was  now  litigating 
ihaii  h4ve  ad-      the  validity  thereof  in  the  ecclefiallical  court,  pending  which  fuit 
TOjaiftra.ion.        jj^^  ^.^^^  ^f  jj^g  Arches  could  not  grant  adminillration.     Et  per 
curiant^  This  is  an  infufficient  return,  for  here  is  no  z(k  of  the 
huiband's  to  exprefs  his  aiTent  to  her  making  a  will ;  an4  fhe 
may  have  chofes  in  aftion,  or  other  rights,  bcfides  what  are  in- 
cluded in  her  motlier's  will :  in  thefe  cafes  there  mull  be  feme 
a6l  d6ne  by  the  hufband,  to  exclude  himfclf ;  which  not  being 
pretended  in  this  cafe,  th^re  mud  be  i  peremptory  mandutims. 
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Green  verf.  Giffard. 

TH  E  caufe  was  tried  upon  a  day  to  which  it  was  continued 
by  a  fccond  countermand.    And  the  defendant  making  no  Plaice, 
defence,  thcvcrdift  was  fet  afide,  it  being  only  in  the  plaintiff's  p^'^^j^^^S^/j'^, 
power  to  continue  his  notice  once  in  a  term.     And  Page  J. 
faid,  it  was  fo  fettled  in  C.  J.  Holt\  time  on  examining  the  at- 
tornies  (i). 

(l)  In  Boyes  V.  Twifi^  Barnes  292.  ace.  in  C  B. 
Dominus  Rex  verf.  Calcutt  et  Monk. 

THERE  were  five  fcveral  convidions'  for  deer-fteallng  Dccr-ftcaicn. 
returned,  four  of  which  being  either  for  killing,  or  aiding  ^/^q/       "'  ^* 
in  killing  deer,  in   Waltham  foreft,  Ijad   no  objeftions  made  to 
them  that  are  worth  taking  notice  of ;  but  as  to  the  fifth,  which 
was  for  deer-ilealing  in  a  purlieu  of  the  fored,  it  was  obje£led. 

That  it  was  not  averred,  that  deer  were  ufually  kept  in  the 
purlieu^   hut  only  that  they  were  ufually  kept   in  the   foreft, 
whereas  by  3  W.  t^  M.  c.  10.  that  feems  to  be  required^     The 
claufe  is,  "  If  any  perfon  (hall   unlawfully  courfe,  13 c.  any  red  sW.4M.c.xe^ 
•^  or  fallow  deer  in  any  foreft,  chafe,  piirlieuy  paddock,  wood, 
**  park,  or  other  ground  indofid^  ivhere  deer  have  orjhall  be  ufually 
*^  kepty  without  the  confent  of  the  owner,  or  perfon  chiefly  in- 
**  trufted  with  the  cuftody  thereof,  or  fhall  be  aiding  or  aflifting 
**  therein,  and  (hall  be  convifted  thereof,  he  fhall  forfeit,  t^cV 
To  this  it  was  anfwered  by  Mr.  Solicitor  General,  That  fuch 
averment  could  not  extend  to  a  purlieu^  for  4  ////?.  303.  defcribcs 
it  as  a  place  where  by   law   deer  cannot  be  kept,  it  being  difaf- 
forefted  as  well  with  regard  to  all  others  as  the  owner,  and  the 
oath  of  the  ranger,  304.  is  to  drive  deer  out  of  the /wr//Vw  into 
the  foreft.     Manwood  2^2.     Secondly,  The  averment  as  to  fo-  Trem.  Ent.  329. 
refts,  chafes,  and  purlieus^  is  not  made  ntceflary  by  the  aft,  for  No  (ucb  aver- 
the  words  where  deer  are  ufuallj   kept  extend  only  to  ground  in-  ™^P]  *s  to  4 
clofed  ;  elfe  the  words  other  ground  will  make  it  ncceflary  to  aver 
that  the  foreft,  tfc.  was  inclofed,  which  is  not  the  cafe  in  any 
part  of  England. 

Et  per  curiam^  The  anfwer  is  right  in  botli  refpeds. 

Another  objeftion  was,  that  it  did  not  appear,  but  tfcat  the 
defendant  was  owner  of  the  purlieu ;  in  which  cafe  he  had  a 
right  to  chafe  the  deer  ofFhis  ground.  Sed per  curiam^  '1  hat  would 
be  matter  of  defence,  and  ftiould  be  (hewn  on  his  part,  accord- 
ing to  the  refolution  in  the  cafe  of  the  King  v.  Bryan^  {ante  no  i .) 
fo  the  convifUons  were  confirmed. 
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Hickman  ver/.  CoUey. 

Whatcoa*  *re  T^  ^  3  7^<'  ^'  ^'  ^5*  *^  ^^  provided^  That  if  one  citizen  of 
to  ije  paid  wh^n  J^  London  fue  another  cue  of  the  jurifdiclion,  and  does  not  re- 
SS^fctf^f^g-  cover  40  /.  he  fhall  ngt  only  lofe  his  own  cofts,  but  fliaU  alfo 
geiiioii  for  coils,  pay  to  the  defendant  fo  much  ordinary  cofts,  as  fuch  defendant 
4Uidr.377.  S.C.  (hall  juftly  prove  it  hath  coll  him  in  defence  of  the  fuit. 

Ante  46.  974.  In  this  cafe  the  verdift  was  for  lefs  than  40  x.  and  the  court 
gave  the  defendant  leave  to  fugged  it  on  the  record,  as  the  only 
yray  to  get  at  his  cofts  (i).  And  a  fuggeftion  being  piade,  and  a 
demurrer  put  in  to  it,  which  was  adjudg'd  for  the  defendant  ;  it 
came  to  be  a  q^eftion,  whether  the  cofts  of  the  application  (hould 

^  be  allowed,  or  only  cofts  of  the  trial  and  former  proceedings, 

this  not  being  ftriftly  fpeaking  cofts  of  the  defence.  But  die 
court  ordered  the  cofts  of  the  whole  to  be  taxed* 


(1)  Fide  fTtl/MV.  Donnelly,  Say.  habitant  of  MiddlfJ^x,     Bot  if  the 

Re^,  273.     FitzpatrU'i  V.  Picker-  defendant  lives  within  the  juri(^ 

ing,  2   Jnif.  68.     IFajt  V,   Uy.  didlion  of  the /^Vmiii(^rr  couru. 

hurd^  Dougl,   Z46.  and  the  cafes  he  mull  plead  23  Geo.  a.  c,  27.  in 

there    cited.     S.  P.    where    the  bar.     laylor  v.  Blair^  3  ^erm  Ref, 

adlion  was  brought  againft  an  in-  452. 


Doe  on  the   Demife  of  the    Dutchefs  of   Hamilton  vetfus 
Robinfon  et   al'. 

When  to  plead  TTXECLAR  ATIONS  ineje£lment  were  delivered  before 
to  the  junf-  y  J  the  effoin  day  of  Eajler  term,  and  in  Trinity  term  the  dc- 
c.aion  »n  ejc^-  feinian^g  appeared,  and  moved  for  leave  to  plead  to  the  jurifdic- 
tion,  that  the  lands  lay  in  the  county  palatine  of  Ckejler.  And 
upon  ftiewing  caufc,  I  objected  that  they  came  too  late.  Sed per 
curiawj  Though  in  ordinary  cafes  the  defendant  muft  plead  this 
within  the  firll  four  days ;  yet  we  all  know  that  in  a  country 
qaufe  the  tenants  cannot  be  compelled  to  appear  tiU  four  days 
after  Trinity  term.  As  therefore  they  have  come  in  voluntarily 
before  they  could  be  obliged,  it  is  hard  to  fay  they  are  out  of 
time.  Andtlie  rule  for  pleading  to  the  jurifdiiSlion  was  niadq 
ablolute. 
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,  .'   ■       if 
Dpminut  ttcx  verf.  Ctoftrf;  '  ^"  "  ' 

CONVICTION  on  9  G.  2.  r.  %^  for  felimg  gin.    It  was  ^  feme  cofeit 
objected  by  Seijeant  BooiU^  that  it  appeared  (he  defendant  maybeconvia* 
iras  a  /wk  anert^  and  therefore  as  (he  could  make  n<?.  contraflt,  T*mwk! p^c"* 
It  muft  be  uken  to  be  her  htifband's  fale ;  or  if  (he.  could  be  ch.  lAtetlix^ 
conTifled,  he  ought  to  have  been  joined  for  conformitj.    And  13*  p*4« 
%  Kik.  468,  479)  ^34'     '  ^*  4'^*  ^"^^^  cited. 

Mnoolicitor  contra  faid,  that  where  the  criifie  is  of  fuch  a    r   n^*  !| 
flatnre,  as  can  be  coxfunitted  by  her  alone,  ihe  may  be  indi£led  pj;^,  ji2z. 
without  her  hufband;    which  l^ing   a  proceeding    grounded 
merely  on  the  breach  of  the  law,  he  (hall  not  be  included  unlefs 

£vrj.  H.  P*  C  "6j.  I  Hawk.  Jt'i^j*  6  Mod.  2131  339* 
this  cafe  there  may  be  imprifonment  and  whipping. 
Et  per  curiam^  We  think  the  convi£Kon  is  right ;  for  this  is 
not  like  the  cafes  that  found  only  in  damages  :  the  wife  may  Ke 
£6nvided  alone  for  recufancy.  Hob.  96.  11  Co.  Forjler^^  cafe. 
And  though  (he  fcacnrfothaVe  the  benefit  of  the  contra^,  yet  (he 
as  well  as  a  fervant  may  do  the  ad  of  vending.  Salk*  384* 
Cro.  Jac.j^Zx.  Befides  there  would  be  a  plain  way  to  evade 
the  afly  xlfenii  coverts  could  not  be  convi(3ed  (i)« 

( I )     "  Bllen      Tajlor's     eafe^  «*  bmfiard  child  had  hffwe  marriagei 

*'  Pa/ch.  5  Geo.  3.  B.  R,  a  man  ted  *^The  commitment  •«  return   /•   an 

•*  ^jooman  noas  committed  to  the  boufi  "  habeas  corpus  vstu  held  good  **  MS  S.  *' 

**  rf  concfiiou  for   not    feiforming  $,  C,  3  Burr.  1679, 
^*  eui   order^  for   maintenai  cc  of  a 

Gainfborough,  Executor  of  Gainffiorough,  v&f.  Follyard.' 

THE  defendant  was  indebted  by  bond  to  the  tcftator  of  the  u^m^tntixrin 
plaintiff,  who  died  13  March  1 733.     Upon  makina;  up  a/l  lukot  executor 
accounts  the  defendant  on   j^A  April  1739.  executed  a  warrant  f«t  «fiJe  btcaufc 
of  attorney  to  confefs  judgment  at  the  fuit  of  the  executor  as  of  ^^xnutijxot^t 
laft  Hilary  term,  or  any  fubfcqucht  term,  and  7  April  the  judg-  lift-tirm. 
inent  was  entered  up,  and  the  defendant's  goods  taken  in  ciccu-  ^j  ^'"J*  g^  c^'c 
tion.     After  this  a  commiffion  of  bankruptcy  ifllied  againil  hini. 
And  now  the  afTignct^s  moved  to  fct  afide  ihe  judgment,  as  be- 
ing entered  of  Hilary  term,  when  the  tcllator  was  living.      And 
the  court  held  it  to  be  irregular,  for  tne  attorney  could  h.-ive  no 
authority  to  appear  in  Hilary  term   at   the  fuit  of  the  execute  r  : 
arid  the  judj;ment  muft  be  confiJcrcd  as  of  tliat  terni,  thougli  to 
other  purpofes  the  day  of  figning  is  material.     S#  the  judgment 
and  exccuiloa  were  fet  afide. 

Biittain  verf.  Greenville. 

THE   defendant  in  eje<n:mcnt  obtained  a  tri?d  at  bar,  on  • 
coiifenting  to  pay  bar  co'.ts,  and  receive  nyi  prius  colts.  16  Via'.  ASr. 
After  this  the  Icflbr  was  admitted  in  fot ma  pauperis,  and  had  a  »6»-pi*i5»*» 
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terdiA  wgmntt  hSm^  Aiad  now  having  bcougbt  a  new  ejc&mcntg 
St  was  moved  that  the  maftcr  might  tax  cofts,  in  order  to 
ground  a  fmrthev  motion  to  ftay  hit  praceedbga  in  the  Cacond 
ejeAmcm.  B»t  die  court  refufed  lo  ntaka  any  rule,  fayinj^ 
every  m?n  had  a  right  to  a  fccond  trial  before  moments  wcve 
incroduccdy  and  might  bring  a  writ  ci  right  attcr  a  verdiA  m 
aflife.  And  they  could  not  cooftruc  the  rule  aa  a  conCmc  on  hia 
part  to  pay  cofts  in  all  events,  but  onlv  aa  terms  put  upon  the 
[1X22  ]J  defendant.  That  the  reguhr  vray  when  a /mt/^  is  vexatious, 
was  to  difpauper  him  ( i}i  but  diey  could  not  think  he  was  fm 
m  the  piefeat  caft. 


(i)   Tajitr  V.  Lowe,  akte  983.  acc.  and  fee  Noah  v.   Waits,  mat 
426; 


Attorney  pre- 
feiit  at  putting 
in  an  anfwer 
cannot  be  ob« 
liged  to  fwear* 


Doounus  Rex  verf.  Watkioibn* 

4t  Nx(i  prins  in  Middlefex. 

UPON  an  xndxdment  for  perjury  in  an  anfwer  in  Chaa-^ 
eery,  the  mailer  who  took  it  Was  called,  but  could  not 
fpeak  to  the  identity  of  the  perfon.  Upon  wliich  the  profecutor 
infifted  to  examine  the  de£endant*8  folicitor,  who  was  prefent  at 
putting  in  the  anfwer,  and  had  been  fuKpoenaed  ;  but  he  infifting 
on  his  privilege,  the  Chief  Jullice  would  not  compel  him  to  be 
fworn :  fo  tl^  defendant  vms  acquitted,  ^csre  tamen^  for  this 
was  to  a  h&,  in  his  own  knoirlecigei  and  no  matter  of  fecrecy 
committed  to  him  by  his  client  ( 1  )• 


( I )  Vidi  the  opinion  of  Lord 
Marrsfuld  in  ZW  v.  Andrt^MSt 
Cowp.  846.  Lfr4  Say  amd  Sealc*9 
cafe,  EuU  L.  N  P.  2S4.  CMtu 
V.  K^nriik,  4  Firm  Rff.  432. 
agreeing  with  ihe  Kportcr's  cb- 


jtfAion,  and  chat  proof  of  the 
oi&ftrr's  hand-writing,  together 
wiih  thatohhedefeBdaDcfubfcrib- 
ed  !0  the  anfwer,  Ufrima  facie  faf- 
fic*<;nt  evidence  of  his  identity.  Fid, 
Rmx  V.  J.  Mmitf  a  Burr.  1 189. 


Where  the  h\i^ 

band  /hall  not 
be  charged  fur 
neceiiaiirs  lor 
the  w/fc. 
GiIb.L.£.iS3. 


Fowlcs  verf.  Sir  John  Dincly.     At  NiG  Prius  in  Mlddlefex. 

Til  E  defendant's  wife  having  been  conrifled  of  a  confpi- 
racy  to  charge  her  hufband  wiih  fubornation  of  perjury, 
vas  committed  in  execution  for  a  year.  The  plaintiff  kept  a 
fpunging-houfc,  within  the  lules,  and  received  the  dcfcndant^is 
wife  in  to  hts  hcufe,  and  found  her  ncccflartes,  for  which 
this  adlion  waj  brought.     The  Chief  Juftice  ruled,  tliat  it  would 

ni;t 
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not  He  ;  for  her  being  there  was  illegal,  (he  being  fuch  a  pri- 
foner  as  was  not  intitled  to  the  benefit  of  the  rules  i),  and  in 
fuch  cafe  the  law  will  not  raife  an  implied  pronufe,  to  charge  the 
hufband  {%)• 


( l)  Cafe  of  LandiH  Jones,  ante        (2)  Fide  Bolton  v.  Prentice^  fji. 
817.  1214. 


Jordan  vtrf.  Lewis.    At  Guildhall. 

TH  £  plaintiff  and  another  were  indicted  at  the  Old  Bailey  Etidcactj 
for  forgery,  and  acquitted,  and  a  copy  of  the  indidment 
granted  to  the  other  only.  In  this  adion,  which  was  for  a  ma- 
licious profecution,  the  plaintiff  offered  the  copy  in  evidence  ; 
and  the  order  at  the  Old  Bailey  was  read  by  way  of  objection. 
But  the  Chief  Juftice  faid,  he  could  not  refufe  to  let  the  plaintiff 
read  it,  for  an  order  was  not  neceffary  to  make  it  evidence, 
nor  is  it  ever  produced  in  order  to  introduce  it.  So  it  wa^^  rtad, 
and  a  verdi£k  obuined  for  the  plaintiff^  which  the  court  rciufcd 
to  fet  afidc. 


ifiS 
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1 3  Georgii  2  Regis.     In  B.  R. 


Sir  William  Lee,  Knt.  Chief  Jujlice, 

Sir  Francis  Page,  Knt.  T 

Sir  Edmund  Probyn,  Knt.      >  Jujiccs% 

Sir  William  Chappie,  Knf.      i 

Dudley  Ryder,  Efqi  Attorney  General. 
John  Strange,  Efq^  Solicitor  Generals 


320.  s.  c. 


Domlnns  Rex  verf  Sparrow  et  al% 

Oyerfecrs  may  A    Mandamus  iflucd  fffte  I  June^  direfted  to  the  juftices  of 

M^'J^l^S'lhc  -^J^  Ipfwlch^  to  appoint  overfecrs  of  the  poor:  to  which  they 

^tzrl  ^  °    *  returned,  that  they  had  in  obedience  to  fuch  writ  made  an  ap- 

*  SeHT.  Ca.  p.  pointment :  and  that  being  removed  by  certiorari,  appeared  to 

i^Bm^b^  eo°nft  '^^^'^  ^a^C  13  June. 

17.  pi.  33- 

L^^^^s  W"^'  It  was  objefted  by  Mr.  Solicitor  General,  in  order  to  quafli 

the  mandomus  and  appointment,  that  it  appeared  the  month  after 
Eoficr  (which  is  a  time  given  by  the  ftatutc  to  make  the  appoint- 
ment inj  was  expired  before  the  writ  iflued,  Eafier  day  being 
22  April :  and  the  court  wasl^ound  to  take  notice  of  that  ac- 
cording to  Salk.  626,  and  Hoy/e  v.  Lord  Coninvallis^  Trin,  6  Gee* 
1.  afite  387.  The  aft  defigned  the  juftices  fhould  do  it  within 
a  limited  time,  and  therefore  puts  it  in  Eajler  week,  or  within 
one  month  after  Enjlcr :  now  if  it  may  be  done  at  any  time,  it 
will  introduce  great  confufion,  and  it  will  be  many  years  before 
it  comes  round  to  the  right  time  again.  There  can  be  no  in- 
convenience in  this,  becaufe  the  churchwardens  arc  overfecrs, 
and  take  care  of  tlie  poor,  and  there  is  a  penalty  upon  the  juf- 
tices, 
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tket,  whiA  goet  to  tbeir  ore.  This  it  a  part  of  the  a^  wiudi 
was  never  yet  thought  to  be  direAory  onlf  • 

The  courtupoa  the  aiguinent  (except Pdt^^J.)  inclined  to  think 
the  §MmJamui  and  appointment  were  wrong :  but  upon  further 
ooafiderationi  Acj  all  held  the  appointment  good|  and  confinn- 
od  that,  and  flowed  the  retQin,  die  Chief  Juftice  delivering 
the  feilowtngrefoliitioo : 

The  court  araft  jtdicially  take  notice,  that  diis  it  made  widn-  ^^  a'T* 
€Nit  the  month :  but  then  the  queftion  it,  whether  it  it  Toid  or  . 
not  ?  The  adding  •  penalty  is  an  argument  it  it  not  fo,  for  it 
wat  forefeen  there  would  be  incon?enienciet  if  it  wat  not  done 
in  time,  and  it  might  theiefere  be  proper  to  enforce  a  fpeedj 
esecutien  of  the  power;  and  thit  wat  the  conftniftion  as  to 
-taking  pledget  on  ITf/hM.  a.  r.  2»  %  MM.  Air.  259*  Thou|^ 
it  it  a  new  bw,  yet  againft  the  juftice  and  meaning  of  it  no  ne-  ^ 

gatiire  (hall  be  implied.  Magna  Cbarta  fays,  Commuma  pladta 
ntnfetpuMur  cmriam  noftram  \  and  yet  if  the  Common  Pleas  givet 
ju<^ment  to  abate  the  pTain tiff's  writ,  which  It  rererfed  in  the 
king't  bench,  th;\t  court  OiM  proceed  upon  the  writ.  2  Ififip 
23«  So  alio  as  to  an  aflife  in  the  proper  county,  a  Lifi.  25* 
'Hie  ftatute  %>E.^c.  4.  requires  two  or  more  juflicet ;  and  yet 
3  In^.  136.  it  it  held,  that  where  there  it  but  one  juftice^  he 
may  execute  the  authority. 

The  43  £//s«  c.  2.  being  for  the  maintenance  of  the  poor, 
Biuft  be  CQiiftrued  liberally,  and  fo  faid  Pratt  C.  J.  TnW.  7  Geo. 
I.  in  the  cafe  of  £i^;n/,  where  a  mandamus  to  appoint  over-  Ante  51a* 
feert  in  an  excraparochial  place  wat  granted  after  the  month  wat 
expired  (  and  fo  it  was  Trin.  5  Geo.  2.  in  the  cafe  of  Uttoxeter :  ^. 
and  though  thefc  were  cafes  on  13  t^  14  Car.  2.  c.  12.  yet  they         ^^*" 
muft  derive  their  authority  from  the  former  law.     Here  are  no 
negative  words;  as  in  12  Car.  2.  r.  25.  f  13.  as  to  the  price  of 
wines,  where  the  words  and  at  no  other  time  are  added. 

It  is  confiderable,  that  thit  is  a  thing  which  it  is  not  in  the 
power  of  the  parilh  to  procure,  and  is  therefore  a  conftrudtioh 
£x  neceffstate  ( 1  )• 

(1)   Rex  V.  Stubbiy  2  Term  Rep.  395.  S.P. 

Hafwell  qui  tarn  verf.  Chalie. 

IN  debt  on  12  Car.  2.  e.  25.  for  felling  wine  by  letail  without  An  Ixnportef  af 
licence,  the  jury  found  a  fpccial  verdidt  to  this  cfi'cdl ;  and  to"AMU^f*T* 
the  defendant  was  a  merchant  who  imported  wine  in  pipes  and  Jthrce  pcrfoni 

at  fevcral  times 
adosenof  <iaart  bottles  thereof  unmeafured»  which  were  carried  sway  by  them  and  drank  in  ihcirowa 
lM«u(e«,  that  is  a  felling  by  retail  whhin  12 Car.  2.  c.  25.  and  i5Car.  i.e.  14.  Andrews  391.  inor« 
lull  It  wai  alfo  argued  that  this  was  an  offence  within  yE.  6.  c  5.  C  8.  Andr.  393.  The  verdlA 
nuft  find  that  the  ^uUity  idld  is  ittail  meafarc. 

Vot.  II.  *  K  k  7^  JlwgOi^i^s, 
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hogQieads,  fwearing  it  did  not  belong  either  to  vmttier  or  r^*' 
toiler ;  that  he  fold  to  three  different  perfons  at  three  difierent 
[  1x25  ]  times  one  dozen  of  quart  bottles  of  Oporto  wine  unmeafured  by 
any  meafure,  refufing  to  fell  by  the  gallon  ;  and  that  this  wine 
was  drawn  out  of  a  pipe  by  him  ini^rted,  and  was  carried  away 
by  the  buyers,  and  drank  in  their  private  families,  and  not  elfe- 
where ;  and  that  the  defendant  had  no  licence.  And  after  two 
arguments,  the  court  was  unanimoufly  of  opinion,  that  thii  wasr 
retailing  within  the  meaning  of  the  ftatutes  12  Cat.  2.  c.  25.  and 
.l5G(zr.2.  c.  14.  Minjhurs  DiiHormry^  verba  Retail*  So  Judg- 
ment was  given  for  the  plaintiff.  1 

5  March  1740,  this  judgment  was  reverfed  in  (be  Houfe  of 
Lords,  the  dozen  pf  quart  bottles  not  being  found  to  bearretaif 
meafure  ( i)  and  a  venire  facias  de  novo  awarded  (2)^  > 

• ■ = — '■ !-^ . — — _ 

( x)  ^^  In  an  opinion  given  by  Mr.  •*  obje^ion  was  made  in  weflminfiet 

«'  itenlef  aftefxards  Lord  Chancellor  **  Hall  to  the  verdiHs  hein^  imper^ 

*•  in  1743,  /peaking  of  this  cafe  be  **fca  and  that  the  judgment  of  the 

^^fdyi  be   conld  not  help  fufpeBing  '*  Haufe  of  Lords Jtemed  to  heformid 

**  tbert  iJO€te  fime  other  reafonsfoi^  **npon  the  unfeafottabkn/fs  of  ditef* 

•*  that  judgment  thsn  ihvfe  appear-  '*  mining  the  point. *^  MSS, 

ing  on  the  fesee  of  the  preeeedlngs^         (a)  Kynafion  v.  Me^' of  Shromf 

and  I  ha<ve  been  inf  armed  that  no  buyy^  ante  105^.  and  ike  note. 


«r 


Goulfon  vcrf.  Q)ulf6n. 

A  Cafe  was  fcnt  from  the  kolls^  wherein  tlie  queftion  was,- 
i^ftJ^r**  /\  whether  an  cftatc-tail,  or  only  an  eftate  for  hfe,  paffed  by 
Atk.  i46»  14*7.    a  will :  and  it  was  this. 

aE<j.  Ab.  31S,  Robert  Bromley  devifes  to  his  grandfon  Robert  Coulfon  and  hir 
«*34-S.  .  aflfigns  for  his  life  natural,  the  revcffion  ef  lands  cxpcflant  off 
death  of  the  devifor*s  fiftcr,  and  from  and  after  the  detcrminatioir 
of  the  eftate  for  life  of  his  faid  grandfon,  then  to  truftees  during, 
the  life  of  his  grandfon  to  prelcrve  contingent  remainders,  and 
from  and  after  the  death  of  his  grandfon,  unto  the  hchrs  of  hit 
body  lawfully  begotten  and  to  be  begotten,  with  divers  remaid^ 
ders  over. 

And  upon  the  firft  argument  the  court  was  clear  in  Opiniony 
that  this  was  an  cftate-tail  in  tlie  grandfon  (i).     The  cafes  citedP, 

(1)  The  certificate  of  theciMirt  remainder  veiled   in  the  faid  iSf- 

was,    **  that  by   rtrafoii  ot  iht- re-  brrt.*^  2   .-itk.  250,     ^ide   PeafM 

remaiudcr  interpcfing  between  the  C,  R.  ^ih  ed.  3^8. 

devife  to  Robert  for  life,   and    the  ••  So   the  cafe  as  abc^e  ret^tid 

fabfequent  limicaiion   :o  the  heirs  by  Strange  is  not  la^v,  and  materially 

of  hit  body,  the   falJ  Rolnr  took  rj^^n  hi  rb  s  refpeR  tbatthe':L'ife  rf 

an  eftate  for  life»  not  merged  by  Uoltft  'would  mt  havt.  been  dorxahk. 

the  devifeto  the  heir*  of  his  body,  M^&, 


k«|  jby  disc  devife  an  edate  tail  is 


to 
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to  prove  it  an  cftatc-tail  were  i  Co.  Shellefs  cafe  (2).  O.  Litt. 
22  i.  319*  i«  Cro.  Eliz.  (;25.  i  Fent.  114.  Tr/'/i.  11  Ann. 
r$t.  220.  Backhoufe  v.  H^elUy  Ahr.  Ca.  Eq.  1 84.  Mich.  13 
Geo.  I.  Goodright  T.  Pullen^  ante  729*  And  a  cafe  at  the 
Council  Board  of  Wood  v.  Morris  [a). 

E  contra  were  cited  Carter  1 70.  i  Sid.  8  !•  S/i/l.  568.  224* 
3  Lev.  437*  Cartb.  72.  ^^r.  ^^^  C^.  105.  390.  i  ycnt. 
231  (3)- 
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(a)  Cited  2  B«rs. 

2102. 

2  Ack.  249. 

Fearne  O.  ~ 

404.247* 


(2)  The  rule  in  SbellcyU  cafe, 
here  cited,  is  laid  down  io  thefe 
terms»  i  Rep.  104. «.  **  where  the 
anceflor  by  copy,  gift«  or  con- 
veyance, takes  an  eftate  of  free- 
hold, and  in  the  fame  gift  or  con- 
veyance an  eUate  is  limited  either 
mediately  or  immediately  to  his 
ifeirs  in  fee  or  in  tail,  that  always 

4n  fuch  cafes  (the  heirs)  are  words 
of  limitation  of  the  eftate,  and 
not  words  of  purchafe." 

(3)  Lord  Hmrdwickt  is  ftated 
not  to  have  been  fatisfied  with  the 
opinion  expreiTed  in  this  certifi- 
cate»  per  Lord  Mansfield  in  D09  v. 
Laming,  2  Burr.  1 1 09.  and  in 
HoJgfm  v.  Ambrofey  Doug.  326. 
In  this  lad  cafe  however  the 
jndges  of  B.  R.  certified,  *'  that 
whatever  their  opinions  might  have 
been  if  the  cafe  were  new,  they 
thought  that  as  the  cafe  ofCoMl/onv. 
Coulfon  was  literally  the  fame,  the 
precifequeftion  oaght  not  to  be  agi- 
tated again."  But  Mr.  Juftice  Bui- 
/^defended  the  prefcnt  certificate, 
upon  the  ground  that  the  teilator 
having  made  ufe  of  legal  phrafes 
9nfyj  the  court  were  bound  to  un- 
derfland  th?m  in  a  legal  fenfe. 

In  Bagjba'w  V.  Spencer^  1  /^%. 
142.  3  Atk.  246.  570.  *577. 
where  A.  devifcd  lands  to  five 
traftees,  their  heirs,  l^c.  in  truft 
by  rents, /ale,  or  rrfntgage,  to  pay 
debts,  iffc.  and  afier  payment 
thereof  to  three  of  the  truftees 
and  their  executors  fox  500  years. 


to  pay  legacies  and  a  life  annuity, 
and  after  the  determination  of 
that  eftate,  he  devifed  the  pre- 
miifes  to  all  the  trafteei,  in  truft 
to  the  ufe  of  T.  his  nephew,  for 
life",  ^c.  (with  the  fame  limi- 
tations as  in  the  fubfequent  dcr 
vife  to  B.  upon  whofe  intereft  the 
queftion  arofe)  '*  and  for  want  of 
fuch  ifTue,  to  the  ufe  of  his  ne- 
phew B.for  tbi  term  §f  bis  natural 
life 9  withoot  impeachment  of. 
wafte,  and  after  the  determina- 
tion of  that  eftate,  to  the  fame 
truftees  during  the  life  of  B.  to 
preferve  contingent  remainders, 
and  after  his  deceafe,  tbem  to  the 
ufe  rf  the  heirs  of  the  body  of  B.** 
with  like  remainders  over.  Lord 
Hardwicke  was  of  opinion  that  B» 
took  only  an  equitable  eftate  for 
life,  and  diftingaifhed  that  cafe^r^. 
from  the  prefent,  as  being  the*^ 
devife  of  a  truft  in  equity,  where- ' 
as  this  was  of  a  mere  legal  eftate. 
But  the  authority  of  this  decifion, 
^except  perhaps  for  a  devife  li- 
terally the  fame,  has  been  con- 
fiderably  ftiaken  by  Garth  v.  Bald- 
win,  2  ^ef.  646.  Wright  v. 
Pearfony  FearrnC.  R.  4th  ed.  187. 
Amb.  358.  S.  C.  and  Jones  v. 
Morgan,  1  Bro.  Chan.  Caf  206. 
This  diftinftion  between  ihe  con- 
ftru^ion  of  a  limitation  of  a  legal 
eftate,  and  that  of  a  truft  executed 
is  alfo  held  to  be  of  no  validity  in 
Auftin  V.  Taylor,  Amb.  376.  Dot 
V.  Laming t  2  Burr.  H08.  2S\^  per 
Bssllat- 
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BulUr  J.  in  ffodgfon  v.  Amhrofe^ 
Doug.  329.  The  cafes  which  re- 
femble  the  prelcnt  one  moft  by  rea- 
fon  of  the  exillencc  of  a  devifc  to 
trudees  to  fupport  contingent  re- 
mainders, are  befide  thofe  already 
cited,  Papillon  v.  yoice^  2  P.  Wnti. 
471.  Saycr  v.  Majltiman^  Fearne 
C./?.  4thed  249.  ^m3.  344.  S.C. 
P err  in   v.   Blahe^    4    ^a/r.    2579. 

1  Black.  Rep.  672.  Fearne  C.  R. 
4fh  cd.  239.  S.  C.     Thong  v.  ^<r^/- 

forJ,  1  J5rff.  C/jjn*  Cn.  317.  In 
fome  ef  ihefe  cafes,  the  devifees 
took  a  legal,  and  in  others  an 
equitable  edate,  but  the  invali- 
dity of  this  dinin€lion  we  have  feen 
already.  In  others  a  diltindlion 
has  been  taken  between  fuch  truds 
as  are  deemed  executed,  and  fuch 
as  are  confidcred  as  executory. 
Where  devifes  have  been  adj  udgcd 
of  the  latter  kind,  as  in  irhite  v. 
H'''bite^  Amb.  670.  Courts  of  equity 
have  inclined  as  in  the  cafe  of 
marriage  articles,  to  confider  a  fub- 
fequent  limitation  to  **  heirs  of 
the  body,"  as  giving  an  eAate  to 
fuch  heir  by  pm  chafe.  Lord  G/r- 
r.orcby  v.  Bojfvilk^  Caf.  temp.  Talb.  3. 
Rohtrts  V.  Dixwfli,  1  Ati.  60 1. 
Bajkervilk  v.  Bajktrvillet  2  Atk. 
281.  Dohfon  V.  Hay,  3  Bro. 
Chan.  Ca.  404.    .Bafiard  v.  Proby^ 

2  P,  Wms.  Cajf's  edition  47 S. 
note.  The  folidity  of  this  dif- 
tindiion  however  has  been  quef- 
tioned  by  Lord  Mansfield  in  Doe 
V.  Laming,  2  Burr.  1 1 08.  and  by 
Lord  Hardwicke  in  BagPaiv  v. 
Spencer,  I  A^tx.  152.  But  in 
Bafiardv.  Prohy^  chtd  Juftra,  Lord 
Kenyan  C.  J.  then  Mailer  of  the 
Roils,  is  rcprefentcd  tohavefaid, 
(upon  the  auihority  of  Lord  Nor- 
thing ten,  in  Loyd  V.  Jones,)  that 
Lord  HardwicJtc  did  at  lajl  admit 
a  diiJ'srence  between  them.  I'he 
application  of  the  rule  in  Shelley*s 
cale  is  mod  ably  treated  of  iix 
Uarg.  Law.of  Tra^s  551.  Mr. 
Butlerh  note  i  Harg.  and  ButL  Co. 
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Lift.  376.  h,  and  la  the  late  ancf 
juftly  to  be  lamented  Mr.  Feame*i 
profound  and  perfpicuous  treatife 
on  Contingent  Remainder s^  4  ed.  p. 
103  to  319,  *  The  refuft  of  thefe 
gentlemens'  opinions,  which  are 
fandioned  by  the  authority  of 
Lord  C.  Thurlow,  in  jomts  v. 
Morgan  et  fuprd^  feems  to  bc^- 
that  where  the  intentiod  of  tHe' 
teila^or  is  manifeftly  clear  to  give 
an  elUte  for  life  to  the  firft  taker, 
and  that  the  fecond  (hooki  take 
by  purcha/e^  fuch  intention  ihii^ 
prevail  notwithftanding  the  de- 
vifor  has  defcribed  the  perfoa 
who  is  to  take  after  the  devifee 
for  life,  by  the  words  *^  heirs  of 
his  body, ^^  l^c.  But  wherever  i( 
is  evident  that  the  teftaw  in- 
tended that  th^  whole  line  of  heirjr 
to  the  Hrll  taker,  who  anfwer  to 
.  the  defcription  in  his  will,  fhoald 
fucceed  to  him  as  fuch  ^  there  the 
fk-d  tak^r  cannot  have  an  eAate 
for  life,  but  mud  take  one  either 
in  tail  or  in  fee,  '*  becaufe  all 
heirs  claiming  as  heirs  mud  take 
by  defcenty  which  is  the  fame  thing 
as  faying  that  the  ancedor  who 
is  the  fiirps  or  terminus^  mud  have 
the  inheritance.  If  therefore  an 
edate  to  the  ancedor  for  life, 
and  to  his  heirs  as  heirs  by  /-»/•- 
chafe,  is  inconfident  with  the  rules' 
oi  Jaw,  it  can  no  more  bedcvifed 
by  a  will  than  a  fee  iimple  in  the 
fame  lands  to  A.  every  Monda^^ 
and  -5.  every  Tucfday,  or  a  fee  be 
limited  upon  a  iez.  Taking 
it  for  granted  then  that  the  in- 
tention to  include  the  whole  line 
of  heirs,  (whether  general  or  fpc- 
cial)  to  the  tenant  for  life  in  the 
devifc  is  manifed,  any  daufe  in 
the  will  giving  the  lird  taker  a 
led'ercllatctlian  one  of  inheritance, 
or  willing  that  the  edate  given  to 
him  (hould  have  the  properties  of 
an  edate  for  life  only,  mud  be 
rejedcd  as  repugnant  to  the  chief 
objcdt  in  the  mind  of  the  tedator. 
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^be  feeds  of  thil  criterion  by 
which  die  applicauoti  of  the  rule 
to  wilk  is  to  be  determined,  may 
perhaps  be  traced  to  the  difll^nce 
taken  in  many  of  the  cafts  as  to 
whether  the  word  <*  heir,"  or  the 
word  '<  iffoe,"  is  nied  by  the  tef- 
tator  asMMM  coUeSimum,  or  mere- 
ly as  a  dtfiffuUk  ftrfoiue.  Fide 
Omrki  r,  D^y,  Cro.  Eiiz.  313. 
lUMg  T.  MiMmn  I  Fha.  232. 
Ladda^tm  v.  Kim,  i  Ld.  Raj^m. 
S05.  Bachh9mf9  T.  WeUs^  1  £f. 
Mfr.  184.  5i^iitii  V.  Weight  ante 
804.  The  reafon  for  the  origi- 
»al  antradoQion  of  this  rnle  is 
Sated  by  Lord  tiamtjuld  in  D^es. 
Lmmimg^  -t  Burr.  1 106.  to  be  in 
£iTonr  of  the  lord  to  prevent  his 
being  deprived  of  the  fruits  of  the 
tenure,  and  for  the  iake  of  fps- 
cialcy  creditors ;  and  his  lordfliip 
adds,  that  the  reafon  of  the  max- 
im baring  ceafed  with  the  aboli- 
tioa  of  tenures,  that  although  from 
having  become  a  rale  of  property, 
k  b  adhered  to  in  ail  cafes  literally 
within  it,  yet  where  there  are  cir- 
comftances  which  take  the  cafe 
cot  of  the  letter  of  the  rule,  it  is 
departed  from  in  favour  of  the  in- 
tention. The  various  cafes  cited 
fyroj  in  which  the  application  of 
this  rule  has  been  difcufled,  fob- 
lequent  to  Doe  v.  Laming,  (hew 
that  the  judges  have  not  concur- 
ted  in  his  lordlhip's  opinion  to  its 
foil  extent.  Whatever  attempts 
have  been  made  to  reconcile  and 
render  confident  the  application 
of  the  rnle  with  the  intention  of 
the  teftator,  it  can  fcarcely  be  de- 
nied that  fuch  intention  is  in  ge- 
serai  violated  by  its  adoption, 
even  where  the  devifor  does  not 
add  words  of  reiiriAion  to  his 
exprefs  donation  of  an  eftate  for 
life.  We  cannot  help  therefore 
looking  uppn  this  as  an  anomalous 
dafs  of  cales,  being  the  only  one  in 
which  the  form  ot  cxpreflion  does 
not  yield  to  the  intention  of  the 
tellator  to  linrtit  his  citatt  in  a 
Vol.  II. 


afianner  in  other  refpefls  conHdent 
with  the  rules  of  law.  Unlettered 
men,  knowing  that  they  can  give 
an  eftate  for  life  to  the  anceftor, 
and  one  of  inheritance  by  pur- 
chafe  to  all  his  iflue  in  focceflive 
remainders,  are  unacquainted  with 
thofe  formal  diftindlions  ufed  in 
tranfmitting  property  which  in 
truth  are  now  nothing  more  than 
difierences  of  expreffion.  The 
reafons  fet  creating  them  in  con- 
veyances originally  founded  in  the 
intereftsof  fociety,  having  ceafed, 
they  are  now  only  known  to 
thofe  who  have  traced  our  law 
through  the  various  modes  it  has 
been  forced  to  have  recourfe  to, 

An  order  to  accommodate  itfelf  to 
the  ads  of  the  legiflature,  and  the 
alteration  of  human  events.  To 
the  refl  of  mankind  it  mnft  remain 
unaccountable,  and  therefore  be 
often  unattended  to,  that  a  ma- 
nifeft  defign  to  give  an  eftate  (of 
life  to  the  firft  taker,  will  be 
frnftrated  by  the  ufe  of  the  word 
heirs f  ice.  in  the  fubfequentlimita'^ 
tion  of  the  property  to  his  childreni 
while  it  would  have  taken  effeft 
by  the  ufe  of  the  words  ^'  firil  and 
every  other  fon,  &c."  But  as  it 
is  cleariy  held  that  the  intention 
of  the  teilator  is  the  fuadamcntal 
principle  in  the  conftru^ion  of 
tedamentary  dilpofitions  to  which 
every  c/i&^r  form  of  expreilion  muft 
and  does  yield,  and  to  fupporc 
which,  words  are  often  fupplied 
or  rejected,  it  will  not  I  hope 
be  thought  too  bold  an  afTer'*^ 
tion  to  make.  That  if  this  rule 
of  conilrndion  had  not  been 
transferred  from  deeds  to  wills 
before  the  reafon  for  its  original 
adoption  had  entirely  ceased, 
courts  of  judicature  would  not 
now  ii^^ply  it  thus  to  interpret  the 
difpofitions  of  the  unlearned  pare 
of  mankind,  in  a  manner  which 
the  numberlefs  litigations  upon 
the  point  prove  to  be  repugnant 
to  thsir  feofe.     If  judges  were 
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unfettered  by  namerous  prior  de- 
terminations, they  might  perhaps 
deem  it  a  ilighter  violation  of  the 
words  of  a  will,  and  a  flridler 
compliance  with  the  intention  of 
the  teftator»  v:hn-e  other  circum- 
fiance:  do  not  concur  to  vary  the 
confiruttion^  to  give  the.  devife 
for  life  its  full  eSedl^  and  to  con- 
ftrue  the  word  '«  heir*'*  in  all 
cafes  as  they  h;)ve  done,  in  that 
of  a  devife  of  an  executory 
truft,  and  as  they  do  the  word 
•*  iflue,"  That  is  to  confider 
it  as  tantamount  to  a  firft  and 
e*uery  other  fun  amd  their  heirs  ^ 
and  fo  pn  according  to  the  vari- 
ous words  of  limitation  that  may 
be  fupet added  in  the  devife. 
Lord  Hard-xicke  and  Lord  Mont' 
field  feem  to  have  proceeded  on 
reafons  fomerhing  like  thefe  when 
they  difapproved  of  the  deciiion 
in  the  prefent  cafe,  and  attempt- 
ed to  lay  the  rule  aiide  in  Bag- 
Jbatu  v.  Spencer,  and  Perrin  r. 
Blake,  where  the  technical  modi* 
fications  of  the  devife  gave  them 
an  apparent  latitude  to   depart 


from  eilablifhed  jadgmeRts.  But 
opinions  which  the(e  great  iDen 
have  found  themfelves  unable  to 
fhake  by  the  iirength  of  their  rea- 
foning  and  reverence  to  their  au- 
thority, muft  now  be  confidered  as 
unalterably  fixed«  we  may  there* 
fore  conclude  that  the  law  is  fi- 
nally fettled,  and  refer  to  thofe 
two  difcriminating  lines  pointed 
out  by  Mr.  Feame,  which^  when 
theyconcur,therulejBi^,and  when 
they  do  not,  the  rule  cannot  ap- 
ply. «*  Ihe  one  is,  that  the per- 
fon  to  claim  the  inheritance  af^tr 
the  anceflor  is  to  claim  as  belr^^c, 
that  is,  CO  nomine,  and*  under  tbmt 
defoiptions  whoever  fuch  perfon 
may  be ;  and  the  other,  that  the 
efcctof  the  limitation  is  not  con- 
fined to  the  perfon  fo  fir^  claim- 
ing, or  his  reprefentatives  iufuih 
of  any  defcription  ;  but  direded 
equally  through  tdl  other  ftrfm 
fucceflively  anfwering  the  ikme 
relative  defcription  of  btirjbtp  ge- 
neral or  fpecial  to  the  ancefior  re- 
ferred to,  and  entitling  them  eo 
Mominf,  or  in  that  charader  only.**^ 


Clerk  of  the 
crown-ciHcc 
may  luvc  .1  rule 
fur   the    urigin.il 
client  CO  ^av  him. 


[   1 126  J        The  Cafe  of  Henry  Waldron,  a  Clerk  in  the  Crown-Office. 

tNG  RAMzn  attorney  (fince  deccafcd)  employed  him  in  fe- 
•^  vera!  qtto  warranto  caufes  in  the  borough  of  Evejham^  which 
were  profecuted  and  defended  by  Sir  John  Rujhoui  and  Mr. 
Rttdge^  who  were  Ingraw^s  cHents,  and  bills  were  delivered  by 
Ingram  to  them,  in  which  were  included  the  clerk  in  court's  de- 
mand amounting  to  292/.  6  s.  fuice  which  Ingram  is  dead  infol- 
vent,  and  his  executors  infill  to  receive  the  whole  of  Sir  Johtt 
Rnjhoitt  and  ^Ir.  Rndge,  and  leave  the  clerk  in  court  to  come  m 
as  a  creditor.  Upon  this  I  moved,  that  Sir  John  Rujbout  ainl 
Mr.  Rtulgt  (who  admitted  to  have  above  600/.  in  their  hands  of 
Ingram*^  bill)  might  pay  the  clerk  in  court  liis  fliarc,  as  is  done 
every  day  in  Chancery ;  and  the  gentlemen  fubmittcd  to  do  ,is 
the  court  ihould  direct.  Et  per  cnrhnn^  There  is  no  reafon  why 
we  (hould  not  take  the  fame  care  of  our  clerks :  the  nvouey  paid 
to  IVnUiron  will  not  be  aflcts  that  have  come  to  the  hands  of  tike 
executors,  fo  they  cannot  be  prtj/diccd.  A  lule  was  made  for 
their  paying  to  Mr.  li^aldron  292/.  6i.  whidi  was  his  propoB- 
lion  of  the  bill  (i;. 


(i)  Rex  V.  SmolUt^  3  /»Vr.  1313.  S.  P. 
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Hooker  verf.  Wilks. 

DE  BT  on  8  GeQ.  i.  c.  19.  for  die  penalty  of  30/,  by  uGng  ^^nj'^ottid?" 
a  hound  to  dcftroy  game.     And  after  a  verdicl  for  tlie  ia^^Annl7!i^ 
plaintiff,  the  judgment  was  arreftedi  for  5  Ann,  c*  14.  has  not'Ciid.  177. 
the  word  bound,  and  the  words  oticr  engifu/  come  after  nets,  i^c. 
and  are  applicable  only  to  inanimate  things.     And  this  being  a 
penal  law,  cannot  be  extended*    The  ftatute  22  i^  23  Car.  a. 
c.  25.  has  indeed  general  words,  or  any  other  dogs  to  deflroj  game^ 
but  this  is  not  a  convidion  on  that  ftatute  (i). 


(l)  Fide  Rcafin  v.  Li/Ui  Cm.  Rip.  576. 


The  Re£br,   &c.  of  Saint  George    Hanover    Square    vetf. 

Steuarti 

TH  E  parifli  was  cited  to  appear  In  the  Bifbop  of  London^  Prohlbidon  to  t 
coiitt,  to  (hew  caufc  why  t  liccilcc  (hoilld  not  be  gnmtfcd  ch!.ri?/.fc"^^^ 
to  Mr.  Stetiart,  to  ereft  a  charity»fchool  on  part  of  the  church-  church-yard. 
yslr^l.     And  Upon  motion  of  the  reftor  and  parifllioiiers  a  jJrohi*  *  ^urn^  £«cL 
tion  was  granted,  for  thQ,ecclefiaftical  court  has  nothing  to 'do      ^''' 
i^'ith  this,  and  cannot  compel  them  without  their  confent. 


Dominus  Rex  T'r^  Munoz.  f  112^  3 

HE  was  convifted  for  procuring  from  one  Mary  Klnirsford  The f^ifc tol^ns 
by  falfe  tokens  a  promiflory  note,  under  prettnce  that  he  inaainUidLacnu 
Irould  bring  her  money  for  it.     And  upon  motion  in  arreft  of 
judgment,  ic  was  held,  that  it  is  necefTary  in  an  indi£lment,  to 
fpecify  the  falfc  tokens.     2  Cra  ^o^     4  Co,  40.     H.P.  C.  265. 
I  Lev.  299.     So  the  judgment  was  arretted  (i). 


(1)2  Hawk,  P,  C.  cb.  25.y?<9.  57.  320,     4  Com.  Dig:  IttdiBmcnig 
(G.  3.)  394. 
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Cafe  of  the  Level  of  Hull. 

S«wers*  A  N  order  of  fewers  was  made  for  levying  ^d»  per  aae  on 

A3l  1 3 II  acres,  to  be  paid  to  the  clerk|  to  be  applied  tovirarils 
defraying  of  charges  in  and  about  the  execution  of  the  com- 
miffion.  And  though  it  was  objeded,  that  this  fliould  have  been 
on  the  occupiers,  according  to  10  CS?.  143.  a.  yet  the  court  held 
this  good,  for  the  words  of  the  ftatute  do  not  reqmre  it(i). 
Anodier  obje^ion  was,  that  a  rate  cannot  be  made  to  reimburfe 
charges,  any  more  than  to  re-imburfe  overfeers  of  the  poor* 
Sedper  curiam^  In  this  cafe  there  is  an  exprefs  power  to  allow 
charges,  whereas  in  that  the  43  Eliz.  c.  2.  confines  the  power 
to  Tzte$/or  relief  of  the  poor 'y  and  a  rate  after  the  poor  have  had 
it  is  not  (lri£lly  (o  called.     The  order  was  confirmed. 


(1)  Fide  CommiJJkwers  rf  Sew-    pU   54.      Bow  v.  Smithy  9  Mod. 
irs   V.  Ne^wburgb^    3  Keb.  827.     94, 95, 


Between  the  Parifhes  of  Southwold  and  Toxford  in  Suffolk. 

^*      J.        T  T  PON  a  Q>ecial  order  of  feflions  it  was  dated,  that  the 

i-Jois^Cxsiff.    ^  pauper  took  zhoxjSezt  Southwold  at  the  rent  of  10/.  per 

CA.'p.*37i.  no,  annum,  the  landlord  agreeing  to  build  a  liable,  wafiihoufe,  tfc. 

198.S.C.         to  it.     That  the  real  value  when  taken  was  but  6/.   10  s.  per 

annum^  and  the  landlord  never  made  the  new  ereflions ;  but  if 

they  had  been  made,  it  would  have  been  worth  lo/.  per  annum. 

And  the  court  held  this  no  fettlement  ( i  )• 


(1)  flile  Rix  v.  m/ertt^  Burr.   S.  C.   166. 


RuflcU  verf.  Boheme,     At  GuildhaH. 


b^*'  *'^^  npO  prove  a  property  in  the  cargo  on  an  a<aion  upon  a  policy 

\^l'oA  ^fca.*         ''^     ^^  infuraiice,  the  plaintiff  produced  a  bill  of  parcels  of  one 

Gardiner  at  Peter/burgh  with  \\\%  receipt  to  it,   and  proved  his 

haird.     The   defendant   cbjeded,    that    ihis  was    no  evidence 

againft  the  infurers  j  but  tlie  Chief  Juftice  allowed  it. 


fiiS 
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5/r  William  Lcc,  Kftt.  Chief  Jufiice. 

Sir  Francis  Page»  Knt.  •> 

Sir  Edmund  Probyn,  Knt.  \juflice$. 

Sir  WilUam  Chappie,  Knt.  J 

Dudley  Ryder,  E/^j  Attorney  General. 
John  Strange,  Efq;  Solicitor  General. 

^ \ — i ^ 

Fitchet  virf,  Adams.  \ 

IN   cjeAment  on  the  demife  of  Richard  Hayes^  the  jurj  An  entty  by  a  , 
found  a  fpecial  vcrdia  to  this  f  Heft :  that   Richard  Hayes  ^I^J'^^ 
(fmce  deceafed)  being  feifed  in  fee  of  the  premifles  in  qneftion^  to  take  aim. 
and  haying  a  wife  Margaret  and  a  daughter  £//z/i^r/£  of  thpage  tugeofacondU 
of  fix  years,  by  his  will  dated  i6th  A£iy  1 712,  dcrifcd  to  his  wife  ^a  w'j^*!* 
and  her  heirs  ^  but  if  fhe  marries  again,  then  he  appoints  two  wards, 
truftees  to  receive  the  rents,  and  apply  them  to  the  education  of 
his  daughter  till  flie  comes  of  age,  and  in  cafe  of  fuch  marriage 
of  the  mother  he  detifes  to  the  daughter  in  fee.     That  Richard 
died  in  June  1722,  and  the  wife  entered  and  married  a  fecond 
hu(band  15  jfpril  1723,  and  the  daughter  continued  to  live  with 
and  was  educated  by  her  till  her  (the  daughter's)  death  $,  May 
1734,  when   fhe  died  without  iflue  and  unmarried;  and  the 
lefTor  of  the  plaintifT  was  her  cvufin  and  heir.     That  22  May 
1738,  John  Wood  on  behalf  of  the  leflbr  of  the  plaintiff  did, 
without  any  previous  authority,  make  an  aflual  entry  on  the 
prcmiffcs,  claiming  the  fame  as  the  eftatc  of  the  Icffof  in  virtue 

L  1  3  of 
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of  his  heirfliip  to  Elizabrthj  and  that  the  Icflbr  having  notice 
thereof  did  5  June  1738,  aflcnt  thereto. 

•Upon  this  cafe  two  points  were  made  I  x.  Whether  an  adu? 
al  entry  was  neccflary.  And,  2.  If  it  was,  whether  this  was  a 
fufficient  one. 

[  1 1 29  J  The  firfl;  of  theftf  d^p^n^ed  on  two  jqueftions,  i.  Whether 
this  devife  over  was  a  condition  or  a  limitation  ;  for  if  it  was  the 
latter,  an  aftual  entry  undoubtedly  was  not  neceflary ;  2.  That  if 
it  was  a  contfitiop,  thai  whet^i^r  it:Fo^ld:^  ii(eceflVy«>  |his  not 
being  to  avoid  a  fine  ( 1 ).  .»,/'' 

Thefe  were  fpoken  to  at  the  bar,  but  the  court  gave  no  ppi- 

nion  upon  them;  being  v^ry  dear  uponcliMfecoiid  point,  *tott 

what  was  found,  did  amount  to  an  aftual  entry,  to  fupport  an 

j  Com.  Dig.       ejeftment,  being  aflented  to  before  the  day  of  the  demife  in  the 

civim  (b.  2.)     declaration.     Co.  Litt.  247.  258.    9  G?.  foS.     i  Rofl.  Abr.  738. 

^^  //.  2,  3,.ff'    An^  they  alfo  h^j^th^t  di^rc  waSs  no  pccaQon^fbr 

it3  being  by  deed  or  in  writing.     Judgment  was  given  for  .the 

plaintiff.  .    *. 

(l)   Vidi  Baiin^ton   v.   Parlbur^,  ante  1086, 

^ yf^xxtxij  ex^demlff'  Webb  verf.  Greenville. 

Afurrendcrof    T  TPON  a  trial  at  bar,  the  leffor  of  the  plaintiff  claimed 
tenant  for  life       |^    uudcr  an  old  intail  in  a  family  fcttlcment,  by  which  part 
c/on^a  vcovwC  ^^  ^^^  cftatc  appeared  to  be  in  jointure  to  a  widow  at  the  time 
of  forty  yean      her  fon  Aiffered  a  coitimon  recovery,  which  was  in  1699.     And  ' 
^^»"§-  tlie  defendants  not  bem|r  able  to  ftiew  a  furrender  of  the  mother's 

cftate  for  life,  it  was  inOft^d  (hat  there  was  no  tenant  to  the^^ 
r//^  for  that  part,  and  the  remainder  under  which  the   feiibr 
claimed  waB  not  barred.' 
c.  '  •       *  . . 

To  obviate  this  it  was  infiftcd  by  tlie  defendant,  that  at  this 

diftancc  of  time  a  furrender  (hould  b6  pnsfumedi  according  to 

[a)  jKcb.;?!©.  I  y^f'  ?57  M>  ^"^  ^*^^^  i*  ^^^^  dowfi  in  Mr.  Pigpt's  book 

X  ^io4.ii7.s.c.  of -Common  Rec9verier('b)  \  and  to  fortify  this  prefumption  they 

^^)  **•  4'.         offered  to  produce  the  debt  book  of  Mr.  Edwards  an  attorney  at 

^f^/?^)/ long  fince  deceafcd,  where  he  charges  32/.  forfuffering 

the  recovery,  two  articles  of  which  are,  for  drawing  a  furrender 

of  the  mbther  20/.  and  for  ingrofling  two  parts  thereof  20/. 

fporC)  and  tliat  it  appeared  by  the  book  the  bill  was  |>aid. 

Au4 
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'  And  this  being  objefled  to  as  impboper  evidence,  the  court  ^"  «°^  *"  «> 
vna  of  opinion  to  alUow  it«  for  it  was  a  circumftance  material  bMknfJ after* 
upon  the  inquiry  into  the  reafonaUenefs  of  prefuming  a  furren-  bis  death. 
der,  and  could  not  be  fufpe£led  to  be  done  for  this  purpofe ; 
that  if  Edwards  was  living  he  might  undoubtedly  be  examined 
to  it»  and  this  was  now  the  next  beit  evidence.     And  it  was 
accordingly  read(i).     After  which   the  court  declared,  that 

without 


'( i)  Entries  in  private  books  or 
memorials  are  only  admiflible  as 
evidence  to  affeft  the  rights  tf  third 
peifinsy  upon  proof  that  the  writer 
is  dead,  and  that  they  are  in  his 
hand-writing.  Dutche/s  ofMarlbo- 
romgb  V,  Gutd^,  cited  2  f'ez.  193. 
In  Lefehure  v.  PTorden^  lb,  J5.  with 
this  rellridion  they  feem  admis- 
sible in  four  cafes.  Flrft,  Where 
the  party  charges  himlelf  by  that 
entry  with  the  receipt  of  money. 
Startle  v.  ff^dllams,  cited  by  Lord 
Hardwteke  in  Mont^oT.erii  v.  Tur- 
n-r.  Bull.  L.  N.  P.  283.  Comh. 
249.  S.  C.  Anon.  I  Lt/.  Raym. 
145,  Anon.  12  fV«.  Ahr.  90.  ^/. 
13.  Bony  r.  BMai^ton,  ^Term 
Ref:  514.  Stead  v.  Heaton,  16, 
669.  Searle  v.  JLord  Banymore^ 
ante  826.  and  according  to  tjiis 
laft  cafe,  an  entry  made  by  the 
perfbfi  himfeif  from  whom  the 
platntifF  derives  his  intereft  as  his 
reprefentative,  //  admlJpbJe  evi- 
dence {or  him,  if  it  be  proved  to 
have  been  made  at  a  time  when 
it  woald  have  charged  the  writer. 
yUe  the  opinion  of  Lord  Hard- 
'xtekc  in  Glym  v.  The  Bank  of  Env- 
land,  2  Vex,  ^y  But  it  mull  be 
fuch  an  acknowledgment  as  will 
either  render  the  writer  refponli- 
ble  for  the  fum  to  another  perfon, 
or  will  amount  to  an  acquittal 
for  fo  much  of  one  who  appears 
to  have  been  his  debtor,  for  the 
entry  derives  its  authority  from 
the  improbability,  that  a  man 
ihaU  commit  a  falfehood  to  wri- 
ting which  muil  operate  to  his 


own  di  fad  vantage.  Hde  Outram 
V.  Mvrewood^  5  Term  Rep:  123. 
Secondly,  Where  hearfay  evidence 
of  the  writer's  declarations,  re- 
fpefiing  the  fame  fad  would  be  ad- 
mi^blein  evidence  after  his  death, 
As  to  prove  a  pedigree,  ^c.  LilL 
Prac.  Reg,  552.  Zouch  v.  JVaters^ 
12  nn,  Mr,  {T,  b,  87.)  pi.  5.  p. 
90.  H^codmoth  V.  Lord  Cobham, 
BunB,  180.  et  mlde  th^  inftances 
mentioned  in  Glyn  v.  The  Bank  of 
Englantl,  2  Fcx.  40.  Davis  v. 
Pearce^  z  Term  Rep,  53.  Outram 
v.  Morewodt  5  Term  Rep.  123. 
Thirdly ,  In  the  cafe  of  ecclefialUcal 
dues,  entries  in  the  parfon's  books 
have  been  received  as  evidence 
for  his  focceflbr.  Per  Lord  Hard- 
"jjlcke  in  Glfn  v.  The  Bank  of  Eng^ 
lat^d^  2  Ve7S>*  43.  dnon,  Bunh,  46 » 
But  thij^  is  confidered  as  an  ano- 
malous'cafe  per  Lord  Kettyon,  C.J. 
Outram  v.  Morcwood,  5  Term  Rep. 
123.  Fouithfy,  In  the  cafe  of  ihop* 
keepers'  books ;  thefe  when  in  the 
hand-writing  of  fervants  ufed  to 
make  entries  therein,  have  upon 
probf  of  fuch  book  keeper's  death 
and  hand-wriiing  been  admitted 
in  evidence  for  the  cradefman.  But 
entries  in  his  own  hand  are  not 
fo,  2  P^eK.  43.  It  fcems  formerly 
to  have  been  the  opinion  that  thefe 
books  were  in  them felves  evidence 
for  the  tender,  unaccompanied 
by  any  circumflances  vouching 
their  authenticity,  and  the  7  Jac, 
I.e.  12.  taking  that  for  granted, 
was  made  to  rellrain  their  ad- 
mi  iCon  to  a  year  from  the  date  of 
1  4  the 
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without  this  circumftance  they  would  have  prefumed  a  futren'* 
Her ;  and'  defired  it  might  be  taken  notice  oft  that  they  did  not 
require  any  evidence  to  fortify  the  prefuxppiioni  after  fuch  ^ 
length  of  time  (a)* 


the  entry.  Prr  Lord  Har^^wieke, 
who  cicca  the  aathoiity  of  Lord 
Rtiymnuiy  2  Fez,  43.  In  Pitman 
V.  Madox^  Salk,  690.  they  feem 
%o  have  been  fo  admitted.  Bat  in 
fubfequent  cafes  the  judges  have 
required  chat  it  (hould  be  proved 
by  feme  ciicMm (lances  attending 
the  cianner  in  which  the  books 
were  kept,  and  the  entries  made 
therein ,  tb^t  they  are  not  fabri 
cated  to  fppporc  the  caufe  in  which 
they  are  to  be  prod^crc  i  and  ac- 
cording to  the  flrcngth  or  weak- 
nefs  of  thefe  corroborating  cir- 
cumdaiices,  they  have  been  allow- 
ed or  refttfed  to  be  laid  before  the 
j  ury.  F'is/e  Lor  J  ^orrlm^fon'i  cafe, 
Saik,  285.  Evans  V.  LaJh,  BulL 
L,  N.  P.  282.  a  Fiz.  43.  S.  C. 
where  they  were  admitted ;  and 
this  U(l  cafe  has  been  faid  by  Lord 
HarJvjickt  to  go  a  great  way,  2 
/Vz.  43.  /^.  55.  and  fee  Ckrk.r. 
BeJ/ord,  BuU,  L.  N.  P.  atSa. 
where  they  were  rejcvlcd, 

(2)  In  CooJtit/e  v.  DuJ^f  of 
pjantlos^  2  Brar.  1072.  Lord 
Mcuisjtild  fpeaking  of  this  cafe, 
in  which  he  was  of  counfel,  fays, 
that  the  court  relied  upon  thepo- 
fitive  proof  of  the  furrender  by 


the  entry,  and  did  not  meaa  to 
fay  that  ihey  required  no  evidence 
to  fortify  the  prefamption  arifiog 
from  fuck  a  length  of  time ; 
**  but  that  they  would  not  re- 
quire pofitive  proof  in  a  caie 
where  there  was  a  fufficient  pre- 
fumption."  But  in  p.  ipys^  he 
Hates  from  bh  pwn  notes ,  that  the 
court  did  fay  in  this  cafe,  that 
after  a  recovery  of  40  years 
(landing  they  woald  without  any 
ocher  circum (lances  prefume  a 
conditional  furrender.  In  the 
cafe  of  QoodtUli  v«  Puke  ef  Cham 
dost  the  poffeffion  not  having  gone 
with  the  recovery,  B.  R.  would 
not  prefume  a  furrender  by  the 
tenant  for  life.  IVilmot  J.  was  of 
opinion,  1^.^.  1075.  that  length  of 
time  alone  is  nothing :  the  pre- 
fumption  mud  arife  from  faAi  or 
circumilances  arifing  within  that 
time.  And  by  Lord  Mamfidd^ 
**  PoiTeffioD  of  the  tenant  in  tail 
after  the  death  of  the  tenant  for 
life,  does  leave  a  ground  of  pre« 
funiption  that  there  was  a  furren- 
der," Uid,  io7$.  See  alfo  Keen 
V.  Earl  of  Epttgbam^  poft.  iziiT. 
and  the  opinion  of  Comjns  C.  B»  4 
Cotfi.  Dig*  Title  Evidiucef  (A.  4.) 


Kult  n;jdr  for  \ 
piaintitt  Cc  pro. 
duce  hi  J  book  v. 


Goater  verf  Nunnely. 

TH  E  difpute  was  between  tlie  plaintiff  ^  faftor  In  Smiths 
fields  and  the  defendant  a  graficr :  and  upon  the  defend* 
a?u's  motion  the  court  made  a  rule  for  the  plaintifF  to  Ihcw  caufe, 
why  he  fliould  not  produce  at  tlie  trial  the  feveral  books  wherein 
lie  enters  the  accounts  of  beads  fold  and  of  monies  received  on 
tfie  deftiulant's  account.  The  plaintilF  (hewed  no  caufe,  fo  up- 
on an  affidavit  of  fcrvice  the  rule  was  made  abfolute  (i)« 


(  I )    I'ith  Crai'envooti  v.  ■■» 

BaiNts,    439.      Sed  vide  Ifardr, 

4t'f^i^f»  6  A/ ^-  2^^«    and/?vtv. 


The  Fraternity  of  Hof.men  in  A#«;- 
caf'lct   fojL  J  2*3. 
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Dominus  Rex  vnf.  Ford. 

TH  £  eoatt  was  movtd  for  an  information  againft  a  church-  No  uilifiBatioa 
warden,  for  rcfufing  to  coUeA  money  ori  a  |)ricf  for  fire,  fcr  notcdie^n^ 
according  to  the  zSt  4  jinn.  c.  14.  and  the  cafe  of  informations  ^'^"'*^^ 
granted  for  not  burying  in  woolkn  was  cited.     Sed  fir  curiam^ 
That  is  of  a  public  nature,  and  wherein  the  tevenue  is  concern- 
ed :  and  befides,  in  this  cafe  there  Is  a  penalty  giveui  and  a  mc>* 
tl^  for  obtaining  it.    So  no  rule  was  made*  ^' 

Smith  verf  Oarice  et  al% 

HE  plaintiff  declared  in  trefpafs  for  entering  his  ^^<^f  ]J2^^i^ 
continuing  there  forty-eight  hours,  difturbing  him  in  his  ^  f^  ^^^ 
poflcfSon,  and  eating  and  confuming  twenty  pound  of  beef,  fpe- 
cifybg  alfo  feveral  quantities  of  mutton,  yeal,  lamb,  beer  an^ 
ale.  The  jury  found  for  the  plaintiff,  and  half  a  guinea  damages* 
And  the  queftion  was,  whether  the  plaia^ff  fliouid  have  full 
cofts;  which  upon  confideration  were  awarded  him;  for 
as  to  the  goods  it  is  in  the  nature  ^f  an  a£lion  of  trover^  and 
l^ere  is  to  all  purpofes  an*  afportation^  which  always  carries 
eofts. 

Rivers  and  Lite. 


and  I  will  prove  it  \  notwithftanding  a  long  firing  of  old  cafes 
were  cited  to  the  contrary  (i),  And  the  judgment  was 
afiirmed* 

(i)  Com.  Dig.    jffftpn  u/on  the  cafe  fn   deftmatm.    (D.  2.)    25 O. 

Shepley  verf^  Marfli.  [  J»3I  ] 

HE  plaintiff  declared  on  a  bond  dated  6  January  1728*  Iftherecoidof 
The  defendant  pleaded  mneftfaaum^  and   in   the  iffuc  "ft^''^^'*!? 
delivered,  the  bond  was  defcribed  as  in  1738,  and  the  iffuc  was  »don  deii^reig 
received,  and  paid  for  without  any  obje£tion.     The  record  of  « ▼arittion  in 
u'tfipr'tus  was  1728,  and  no  defence  being  made,  the  court  was  S^jf^^J^ 
iiow  moved  to  fct  it  afidc,  as  varying  from  the  iffuc  delivered,  tial(i). 

(l)   Fide   Tbomp/on  y.  ^imp/on^    Barnes   475,      Leeman   V,    Jlkn. 
2/^7//  160. 

But 


T 


|»3«  Eafter  Tcrpi.13  Geo.  2: 

But  the  court  refufed  to  fct  afide  the  vexdiSty  for  the  defendant's 
plea  upon  record  w^  not  altered  by  it ;  the  iflue  tried  bein^, 
whetlier  he  executed  a  bond  in  1728.  Befides,  he  fliould  have 
refofed  the  iflue,  if  not  agreeable  to  the  declaration. 


Coils  on  in fbr- 

nutior.s. 

4  &  5  W.  &  M. 


U' 


Donainus  Rex  wrf.  Woodfall. 

PON  trial  of  an  information  for  a  libel,  the  jury  ac- 
quitted the  defendant  contrary  to  the  dirediion  of  the 
court.  Upon  which  the  defendant  moved  above  for  cofls  on  4 
l^  $  IV.  (sf  M.  c.  i^.  whlch'•p^vides,  that* in  cafes  where  the 
defendant  is  acquitted,  the  court  is  authorifed  to  award  coils  to 
the  defendant;  unlefs  the  Judge. (hall  at  the  trial  certify  there 
was  a  reafonablc  caufe.  In  this  cafe  no  fuch  certificate  was 
afked ;  but  it  was  infifted  on  fq;r  the  profecutor,  that  it  was 
difcretionary  in  the  court.  The  Chief  Juftice  certified  ore  Unus^ 
that  it  was  a  verdiA  againft  evidence ;  but  then  he  and  all  the 
others  held,  that  it  was  now  too  late  to  inquire  into  the  probable 
caufe ;  and  that  it  was  not  difcretionary,  but  compulfory  upqn 
them,  where  there  was  no  certificate  ( i  j.  So  the  defendant  had 
h!s  cofts.   . 


.  (i)  Rfx  y,  Davh^  adj.  MUL  lo  Anme.     2  Hawk,  P.  C.    <i.  a6. 
/.  12.  7  ed.  vl.  4.  p,  92. 


Between  the  Pariflies  of  Hasfield  and  Furley  in  Glouceftcr* 

fliire. 


A  child  cannot    T  T  PON  a  fpccial  Order  of  fcflions  relating  to  the  fettlement 
hr.  with  the  ^^    of  a  boy  of  eight  years  and  a  girl  of  fix,  who  had  been  re- 

rurtur^ind^""!  moved  by  two  juftices  from  Furley  to  Hnsfeld,  it  was  dated, 
that  the  mother  of  thefe  children  had  an  eftate  of  4  /.  per  annum 
in  Furlesy  where  (he  and  her  hufl>and  lived  and  had  thefe  chil- 
dren ;  that  flie  dying,  the  hulband  became  tenant  by  the  curte^ 
fy,  and  whilft  fuch  he  took  30  /•  per  annum  in  Hasfield^  and  lived 
one  year  there  with  his  two  children,  and  then  died  :  that  the 
children  being  found  with  their  grandmother  at  Furley^  were 
both  removed  to  Hasfield :  which  order  the  feflions  connrmed* 


bov  uritb  her 
cannot  be  fe- 
mnvcd  if  be  lus 
an  cltiie  in  the 
paiiih.  ^  Bur- 
S-tt.Ci.  147. 


And  now  the  court  upon  argument  confirmed  the  orders  as  to 
tlie  girl,  but  quaflied  tli^m  as  to  the  boy.     For  as  to  tlie  boy  he 


was 


Eafter  Term  13  Geo.  a.  nja 

was  tenant  in  fee  of  the  4  /.  ^  annum.  And  though  it  was 
not  ftated,  that  he  was  afiually  upon  tliat  fpot ;  yet  i{  was 
enough,  tliat  he  had  fuch  an  eftate  in  the  p^rilh^  from  which  he 
.  coidd  nottc  remoyed.  But  as  to  the  daughter  it  was  otherwifc, 
(he  could  demand  no  maintenance  out  of  her  brother's  eftate : 
and  it  was  never  yet  determined,  that  children  fliould  go  to  a 
grandmother  for  niyrturc.  She  may  indeed  be  charged  to  con- 
tribute to  their  relief  in  •die  pariih  where  diey  are  fctdcd. 

• 
■   '■    •  •  *  Blakey  verf.  Birmingham. 

HE  judgment  was,  that  the  plaindff  yi5w/W  recover,  in-  ^jf°*"^gj^ 
ftead  of  do  recover.     And  after  error,  the  court  amende    ^         '"  ** 
it  as  the  mifprifion  of  the  clerk  ( i }. 

(1)  FofffT  r.  Plachwell^  C.,k»    BariUs'j.   ace,. et  mule  Wdd^ikv. 
Cooper,  2  W'ilf.  16. 

Between  tbp  Parifliea  of  Ovingdon   and  Northoram  in 

Yorkfliire. 

UPON  the  fetriement  of  an  apprendce,  it  was  dated,  that  fo^^^J^^^r^^ 
the  mother  propofed  to  put  him  out  to  an  inhabitant  of  not  pay* the  a". 
Northoram^  who  refufed  to  take  him,  becaufe  he  wanted  cloaths ;  prentice  duty. 
upon  which  the  grandfather  agreed,  that  he  would  pay  30  j.  to  -J/**"'  ^  ^'  ^' 
the  mafter  to  cloath  the  b&y  withall :  in  purfuance  of  which  the  Burr.  Sett.  Ca. 
mafter  did  lay  out  30  /.  in  cloaths  for  him,  and  he  was  bound  by  l^KV^^  ^^^' 
indenture,  in  which  no  mention  is  made  of  the  30  /•  nor  was  ^^i.  3.  p7i^96, 
any  duty  paid.     That  the  grandfather  paid  the  30/.  and  the  no.  144.  s.  Q. 
apprentice  ferved  out  his  time,  which  die  feflions  adjudge  to  be 
a  fetdement.     Et  per  curiam^  The  order  was  confirmed :  f«r 
this  is  not  like  the  cafe  of  Cutcndcn  v.  Laiand,  where  there  was  Ante  903. 
money.adtually  giv^n  to  the  mafter,  for  his  own  ufe;  whereas 
here  the  mafter  is  a  mere  agent  of  the  grandfather's  to  lay  out 
30  /,  for  him*     And  it  could  make,  no  diiFerence,  whether  the 
mafter  ^^d  it  or  any  body  elfe.     That  this  was  not  a  cafe  with- 
in jhe  intent  of  8  j/nn.  c,  9.  4  39-  the  pofitive  words  of  which, 
in  a  cafe  cxprefsly  within  it,  obliged  the  court  in  the  odier  cafe  to 
hold  it  no  fetdement  ( x). 


(1)    Rtx   V.   L^ig/jtoM,  4  Term     Plde  alfo   Rix  v.  Porffia,   Burr. 
^/,  732.   AV.   ^4.^.    100.   S.F.     S.  C.   S}^ 


itjj 
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ISO.  pL  so.  ».  •'  O  O 

Sir  WilUam  Lee,  Knt.  Chief  Juftice. 

Sir  Frand8  Page,  Knt.  ^ 

Sir  Edmund  Probyn,  Knt.  \jHftices. 

Sir  WilUam  Chappie,  Knt.  ^ 

Sir  Dudley  Ryder,  Knt.  Attorney  Generah 
Sir  John  Strange,  Knt.  Solicitor  General. 


Adams  verf.  Rufli. 


to      nJSR  curiaffty  The  fpiritaal  court  has  no  jurifdi£tion  to  fettle 
»^-  **      a  churchwarden's  ^cotints.     And  a  prohibition  was  grant- 


Frohtbltion 
iectling  clmrch' 

MiI^tsT^'ntc    ^^  aftc*'  fcntencc  allowing  the  accounu,  and  an  appeal  to  the 

974.  i7Vin.    Arches. 

Abr.  600.  n. 


Dominus  Rex  v^ff.  Wcflbcer. 

Tke  dealing  a  T  T  P  O  N  a  certiorari  fro  rege  to  the  Old  Bailey^  an  indi£l- 
conaniiffion  to  \J  j^^^nt  for  larceny,  and  a  fpecial  verdifl  thereupon,  were 
is  no*  S'""  returned  into  the  King's  Bench.  The  indiament  fct  forth,  that 
Where  the  h€t%  the  prifoncr  felonioufly  dole  a  parchment  writing  purporting  to 
r-cUi^vr^.a  ^^  ^  commiflion  10  Ann.  out  of  the  court  of  Chancery,  to  fettle 
Jpon^an'india-  the  boundaries  between  two  manors,  and  afcertain  the  height 
menc  tor  felony  which  the  defendant  in  the  caufe  had  a  right  to  keep  water  up 
fciony,^bu^are"  ^^^  '"  *  P^"^  ^'^  ^*^  ground ;  and  alfo  another  parchment  writing 
a  grrat  tniiUr-  purporting  to  bc  a  rcium  of  the  commiffioners  thereto :  which 
mcaiior,  juog-  commiflion  and  return  were  refpeftlvely  laid  to  bc  of  the  value 
^v"n  M^^Va  "^  of  2  /.  and  wcrc  of  the  goods  and  chattels  of  the  King.     Upoa 

•  rrt-fpaft.  2  beff.  Not 

Ca.  p.  3"^*  no. 
»02.   S.  C. 
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3t  guilty  pleaded,  the  jury  find  that  two  parchment  writings 
fwering  the  defcription  in  the  indiftment  in  the  year  I7ia» 
Te  brought  into  the  fix  clerks  office  in  ASdiUfin^  belonging 
the  court  of  Chancery^  and  the  proper  office  wherein  to  re- 
rd  and  keep  them,  as  records  of  that  courts  where  they  were 
x>rdingly  kept  till  28  OBobtr  1738,  when  die  prifoner  pri- 
tely  carried  the  fame  out  of  the  office  with  an  intent  to  fteal 
:  fame :  that  th^y  were  the  King's  goods,  and  each  of  the  va- 
i  of  one  penny;  and  that  in  17 17,  the  caufic  was  at  an  end. 
/  utrum,  is^c*  iijl,  tic. 

This  cafe  was  twice  argued  at  the  bar,  i.  By  Mn  Solicitor 
sneral  for  the  crown,  and  Serjeant  Hayward  for  the  prifoner  \ 
d  2«  By  Mr*  Attorney  General  and  Mr.  Barnardtfton. 

On  the  part  of  the  crown  it  was  argued,  that  upon  the  whole 
xnrd  the  prifoner  was  guilty  oi  petit  larceny*  In  order  to  prove 
is,  two  things  were  infilled  on,  i.  That  diis  was  petit  larceny, 
cording  to  the  general  nature  of  it.  And  2.  That  no  objec« 
\n  lies  from  the  nature  of  the  parchment  writing,  or  its  being 
record,  to  bring  this  taking  away  to  be  under  the  degree  of 
[ony. 

As  to  the  firft,  it  was  obferved,  that  there  was  no  diflerence 
the  defcription  of  the  offence  (except  in  point  of  value)  be- 
^een  grand  and  petit  larceny,  but  both  are  confidered  as  two 
ecies  of  fimple  larceny.  That  the  definitions  of  fimple  larceny 
be  met  with  in  all  the  ancient  writers  do  not  materially  differ. 
roBon^  lib*  3.  r.  32.  ^.  150.  b.  defines  it  to  \it  frauduUfita  con* 
iBatio  rei  aliens  cum  anitno  furandi^  invito  domino  cujus  res  ilia 
erit.  Brittonj  c.  15.^.  22.  ufes  the  words  de  ceux  a  qui  Ui  cho^ 
fef-rofit^  oupar  ceux  hors  de  qui  garde  le  chofe  aver  a  efle  trove  em' 
f  ou  robbe.  And  with  thefc  defcriptions  agrees  Fleta,  lib.  i.  c. 
I,  p.  54.  In  3 1/ifi.  107.  it  is  filled,  the  taking  away  the  mere 
rrfonal  goods  of  another :  and  in  Bro*  Corone  190.  the  felonious 
king  of  any  thing  wherein  another  hath  property. 

Now  as  to  the  firfl  part  of  the  defcription,  fraudulent  a  con» 
ablatio  animo  furandi^  it  is  found  that  the  prifoner  privately 
irhich  anfwcrs  to  invito  domino)  carried  the  fame  out  of  the  office 
ith  an  intent  tojleal  the  fame.  That  it  was  res  aliena  is  exprefsly 
undy  the  verdi£l  being,  that  it  was  the  property  of  the  King ; 
id  a  value  is  found,  M'hich  reduces  it  to  petit  larceny.  Here 
le  property  is  found  as  a  fa£l,  and  cannot  be  faid  to  be  a  falfe 
mclufion  of  the  jury,  for  the  crown  has  the  records  in  their 
iflody.  And  in  3  Infl.  71.  it  is  called  the  King's  treafury  of 
dgments,  with  which  agrees  H.  P,  C.  650.  Though  the 
i  parchment 
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parchment  be  originally  paid  for  by  the  party ;  yet  when  oncd 
made  a  record,  he  cannot  cake  it  away.  And  fo  it  is  as  to  the 
rolls  of  the  lord  of  the  manor,  llie  animus  furandl  is  the  fuh* 
ftance,  and  no  nice  diftindlions  as  to  the  property  (hould  be  re- 
ceived. Parochiani  are  no  corporation,  and  yet  the  dealing  hma 
paroch'tamrum  is  indictable.     Dalt.  373.     Stamf.  2^.b. 

But.then  the  obje£tion  arifes,  that  though  this  mzj  printa  facte 
fall  within  the  general  defcription  of  larceny )  -yet  the  nature  of 
this  parchment  writing,  or  its  being  a  record,  farnilhes  an  excep« 
tion  out  of  the  general  rule,  and  proves  this  not  to  be  fuch  a 
thing,  of  which  a  felony  can  be  committed. 

In  order  fo  obviate  this  objeftion,  it  will  be  neceflary  to  exa- 
mine a  little  the  grounds  upon  which  it  Hands.  .  How  llender  a 
reafon  foever  there  was  at  firft  for  ^he  diftindion,  yet  it  muft  be 
agreed  to  be  now  too  late  to  contend,  that  as  to  chofes  en  aBwnt 
or  what  belongs  to  the  realty,  a  felony  can  be  committed  of  them; 
and  the  reafon  given  in  i  Hawk,  is,  that  thefe  things  generally 
fpeaking  being  of  no  ufe  to  any  but  the  owner,  are  not  fuppofed 
to  be  fo  much  in  danger  of  being  (tolen,  and  therefore  need  not 
be  provided  for  in  fo  ftrid  a  manner,  as  thofe  which  are  of  a 
known  price  and  every  body's  money.  So  that  if  I  fteal  a  ikin 
of  parchment  worth  i  /•  it  is  felony  \  but  when  it  has  io,ooo/. 
added  to  its  value  by  what  is  written  upon  it  \  it  is  no  ofience 
to  take  it  away. 

The  ufe  to  be  made  of  this  obfervation  is,  that  fo  far  as  the 
law  is  fettled,  it  is  not  to  be  altered  :  but  if  it  does  not  exempt 
*         this  particular  cafe,  there  is  no  reafon  to  exclude  it. 

Now  what  are  exempted  ?  i.  Chattels  real.  Is  this  one? 
No.  a.  U^ofes  en  a^lisn^  which  this  is  not.  3.  Charters  con- 
cerning the  inheritance.  In  thofe  the  heir  has  a  property,  and 
they  go  to  him,  and  he  may  bring  detinue  for  them.  But  thcfc 
records  he  has  no  right  to  the  cuftody  of,  nor  will  fiich  an  iCtioti 
lie  for  them. 

The  cafe  from  whence  all  the  law  books  have  received  the 
notion  upon  which  the  defence  is  founded,  is  10  E.  4.  14.  by 
which  cafe  it  is  determined,  that  felony  cannot  be  of  charters 
which  concern  the  realty,  which  fays  the  hook  cannot  he  valued. 
But  that  reafon  does  not  hold  here.  It  is  well  known  that 
taylors,  dium-makers,  &r.  do  buy  thefe  things:  and  bcCdcs, 
the  jury  have  exprcfsly  found  them  to  be  of  vrilu<!.  Would  fteal- 
ing  an  heir  loom  not  be  felony  ?  Certainly  it  would,  and  ye« 
that  favours  of  the  realty. 

The 
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The  next  part  of  the  ob]e£iion  is>  that  thefe  were  records, 
and  this  not  being  laid  as  a  cafe  upon  the  ftatnte  8  //•  6,  c.  i2» 
cannot  be  now  maintained  as  a  felony  at  common  law*  It  muft 
be  agreed,  this  is  not  a  cafe  within  that  itatate,  as  wanting  one 
clxcumftance  thereby  rcqtiired,  vh.  whereby  any  judgment  fliall 
be  rererfed.  But  then  another  ufe  is  made  of  this  ftatute,  to 
fliew  that  fkealing  records  was  no  felony  at  common  law,  elfe 
iay  thoy,  what  need  was  there  of  the  ftatute  ?  Now  it  is  appre* 
hended,  no  fuch  inference  can  be  well  drawn  from  thence* 
The  words  are,  "  That  if  any  record,  i^c.  fliall  be  willingly 
**  ftolen,  taken  away,  withdrawn,  or  avoided,  by  any  clerk  or 
<*  other  perfon,  who  (hall  be  duly  convidied  by  inqueft  of  clerks 
**  of  the  court,  they  fliall  be  adjudged  felons,**  From  whence 
and  my  lord  ^(^Me^'s  comment  upon  it,  3  Injl^  71*  it  appears,  there 
was  a  plain  ufe  for  this  ftatute ;  for  where  clerks  were  intruded 
with  the  cuflx)dy,  they  had  thereby  fuch  a  pofleflion,  that  they 
could  not  commit  felony  by  embez2ling  them ;  and  it  was  there- 
fore neceflary  to  provide  for  this  by  a  pofitive  law,  as  alfo  to  in- 
troduce a  new  method  of  trial.'  And  it  is  obfervable,  that  my 
lord  Hale^  i  H.  P.  C.  646*  treating  of  this  ftatute,  after  dividing 
his  argument  into  how  the  law  flood  btfhre  the  ad,  and  how  of- 
teTf  fays  nothing  of  the  z€t  of  flealing  by  a  mere  firanger ;  but 
begins  with  faying,  that  at  common  law  the  undue  ra2ure  or  em- 
bezzling a  record  was  a  great  offence,  for  which  even  a  Judge 
was  punifiiable  by  fine  and  imprifonment,  as  in  Judge  Hengham*^ 
cafe  in  the  time  of  Edward  the  Firft.  Wherefore  it  was  prayed 
on  behalf  of  the  crown  that  the  prifoner  might  be  adjudged  guil- 
ty oi  petit  larceny* 

E  contra  it  was  argued  for  the  prifoner,  that  this  is  one  of 
the  exempted  cafes.  It  was  admitted,  that  this  was  neither  a 
chattel  real  nor  a  chofe  in  aftion.  But  it  was  contended  to  be  a 
thing  that  concerned  the  realty,  as  it  related  to  the  boundaries  of 
munors  and  the  height  of  water,  which  are  points  in  which  the 
very  inheritance  is  aflcfted.  That  thefe  were  of  that  nature 
which  are  called  nullius  in  bonis^  tilings  whereto  every  man  has  a 
right  to  refort  and  to  ufe  them.  And  admitting  they  are  in  the 
cuilody  of  the  crown,  (and  they  can  be  but  in  onecuftody)  it  will 
not  follow,  that  they  arc  the  property  of  the  crown.  There  arc 
two  forts  Of  right,  jus  propnetatis^  and  jus  pojpjionis. 

That  this  is  the  firft  attempt  of  the  kind,  which  according  to 
Co.  Lit*  81.  A.  is  a  ilrong  argument  againfl  it :  and  the  cafe  10 
jB.  4.  was  the  opinion  of  all  the  Judges  in  the  Exchequer  Cham- 
ber. Thar  the  8  H.  6.  c.  12.  was  always  confidcrcd  as  En- 
tirely a  new  law  :  wherefore  judgment  was  prayed  for  the  pri- 
fpiicr. 

The 
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The  couit  did  not  meddle  vAtk  the  queftion,  whether  this  iM 
properly  faid  to  be  the  goods  of  the  King,  nor  with  the  queftiofl 
upon  the  8  HJ6,  €•  la*  or  as  to  dealing  records  tt  common 
[  1 137  ]  law:  but  faid,  the  point  of  thefe  writings  concerning  the  realty, 
•aiu  173.  was  fufficient  to  found  their  judgment  upon*  They  faid  tfaeie 
was  a  (trong  incUnation  in  the  Judges  to  make  lodgers  gmky  of 
felony ;  but  it  was  not  done  but  by  aft  of  Parliament.  And  if 
there  is  any  inconrenienGe  in  the  prefent  judgmentf  it  may  be 
reOified  in  that  way. 

They  all  therefore  declared  their  opinions  that  die  prifoner 
was  not  guilty. 

Then  the  Chief  Juftice  ftartcd  a  queftbn,  whether  as  this 
was  undoubtedly  a  great  mifdemeatior,  they  could  not  gire  judg- 
ment as  for  atrefpafs ;  and  defired  that  miffht  be  conGdered>  and 
c]^^^?  6*^1  ^  pi^ifoner  brought  up  again  at  another  day.     And  then  Mr« 
7.  462*       *     Attorney  and  SoUcitor  cited  2  Hawk,  440.  that  if  on  a  general 
Vide  ante  1019.  indiftmcnt  for  felony  a  fpecial  verdift  is  found,  and  the  crime 
be  adjudged  but  a  trefpafs )  judgment  may  be  given  upon  it,  as 
for  a  trefpafs  only.     And  Cro.  Jac.  497.  where  on  indi6hnent 
for  felony  in  fteaUng  18  ^.  the  jury  found,  the  defendant  cou** 
zened  the  profecutor  out  of  the  money  \  held  no  felony,  but  fet 
fix  times  <m  the  pillory,  as  for  a  mifdemcanor^    They  alfo  cited 
I  And.  351.  Kelyng  29.  Dolt.  331. 

E  cmtTM  it  was  infifted,  that  by  this  means  a  defendant  11 
deprived  of  many  advantages ;  if  he  was  indifted  properly,  he 
might  have  counfeU  a  copy  of  his  indi^ment,  and  a  fpecial 
jurv :  and  it  was  obferved  that  in  the  great  cafe  - 10  Ed,  4.  the 
Judge  difmifled  the  prifoner.  Befides  now JiUnic^  is  ffaruck  out, 
vfhete  is  there  any  breach  of  the  peace,  for  the  verdidi  doth  not 
find  the  taking  was  vi  it  armis. 

Et  per  euriam^  The  prifoner  muft  be  difcharged ;  In  the  cafes 
cited  pro  rege^  the  Judges  appear  to  be  tranfported  with  zeal  too 
far.    The  prifoner  was  difchargedt 


Folkes  virf.  Docminique. 

The  fpiritual      T^  H  E  plaintiff  declares  on  bond  in  the  detimt  againft  lh< 

court  may  ulce  a     JL     defendant  as  adminiilrator  durante  tninori  £tate  with  the 

•dninuinitlon     ^^^  annexed :  and  upon  ^ojtr  the  condition  appears  to  be>  ^^^ 

'  where  it  ii  cum   exhibiting  an  inventory  and  di^y  adminiftring  by  paying  debts 

4  Burn*«  Ecd.  L.  3o6.  r  ;4*    1 14«  Rayau  S6«  Ui.  963,  i  P.  Wau.  ^.    ib.  547. 

and 
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and  legacies,  the  performance  of  all  which  the  defendant  avers : 
the  plaintiff  replies,  that  he  had  not  paid  a  legacy  of  1,500/. 
though  he  had  more  than  fuflicicnt  to  pay  all  the  ^cbts,  to  wit, 
500/.  And  on  demurrer  it  was  objected,  that  this  was  a  void 
bond,  not  warranted  by  21  Hen,  8.  r.  5.  or  at  common  law, 
by  requiring  an  adminiilrator  to  pay  legacies  or  diftributc  ac- 
cording to  the  ecclenadical  decifion  \  and  (hould  be  taken  to  be  f  1 1^8  1 
obtained  by  coercion,     i  Vent.  166.     Raym.  227. 

E  contra  it  was  argued,  that  this  not  being  on  an  inteftacy, 
was  not  according  to  the  ftatutc  it  is  true ;  but  is  to  be  fupported 
as  a  reafonable  bond  taken  by  the  courfe  of  the  ecclenafticnl 
court.  Hob.  250.  Co,  Ef!t»  128.  And  though  formerly  it 
was  difputed,  yet  it  is  now  fettled,  that  they  may  compel  dillri- 
bution.  Mo.  864.  2  Show.  396.  2  Lev,  163,  2  Jon,  90. 
I  Saund,  162.  That  here  the  breach  is  affigncd  in  non-payment 
of  legacies,  of  which  they  have  undoubted  jurifdiftion :  and  if 
it  be  good  in  any  part  (being  a  bond  at  common  law)  it  is 
enough.  3  Co.  83.  And  it  differs  from  the  cafe  where  part 
of  the  condition  is  againft  a  flalute,  for  there  it  is  void  in  tcto. 

Et  per  curiam^  Thefe  adminiflrations  are  not  within  2 1  Hen. 
8.  and  therefore  we  deny  a  mandamus  (i).  We  mufl  therefore 
confider  it  as  a  bond  at  common  law ;  and  then  it  is  fuflicienr, 
if  it  be  good  in  that  part  on  which  the  breach  is  affigned  (2),  as 
we  think  this  is,  and  we  cannot  take  it  to  be  a  bond  by  coer- 
cion.    Therefore  the  plaintiff  muft  have  judgment. 


(l)  Smith's  Cafe^  ante  %<)Z,  R.  (2)    See  in  Chelfr.an  v.  Nuidy 

jiic.  a?:ic  744. 


Dominus  Rex.  verf.  Greenwood. 

HE  came  up  on  habeas  corpus  ch'.ir;^!(i  with  a  ccmmitmcnt  bViI.  i 

for  a  robbery  on   the  highway.      And   the  r-rorccviior  ;it-  "^-  i?  2  HawJc 
tending,  infilled  lic  was  tlie  man.     An.l  tlu.uj^h  i.:j;nt  ai;iJa\iti  --■ .  V^d!  v.;i. -. 
of  credible  pcrfuns,  proviug  him  to  be  at   nroth^r  i^Iatc  uc  tiic  i-.  215.  n.  *. 
time  the  robbery  was  fwo.n  10,  vcrc    icil ;  ye:    Llr.-  court  rr- 
fufcd  t)  :Kl::ii:  hiin  \.o  bail,  buL  iidt'rc.i  1:1.::  to  r-.inaln   liil  thi 
ainz;:^. 
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Hardwick  verf.  Chandler. 

Words,  of  an      ¥  N  an  a£lion  by  an  attorney,  the  following  words  fpoken  of 
attorney.  £    ^^  attorney  in  his  bufmefs  were  upon  motion  in  arreft  of 

judgment  held  a£iionable.  "  Mr.  Hardwick  is  a  rogue,  few 
**  taking  your  money,  and  has  done  nothing  for  it ;  he  has  not 
"  entered  an  appearance  for  you  ;  he  is  no  attorney  at  law ;  he 
««  don't  dare  to  appear  before  a  judge.  What  fignifies  going  to 
««  him  ?  He  is  only  an  attorney's  clerk  and  a  rogue,  he  is  no 
"  attorney  (i)." 

(1)  Dajv.BuUei;    3  f^f/f  $9^     famation.    (D»  24.)   259.    (F.9.) 
F'iJe   the    cafes  colleded    1  Com*     269. 
Dig,  Ad  ion  upon  the  cafe  for  de- 

t  ^'39  ]  Elliot  verf.  Smith. 

Pradice  on  fcire    T  T  was  held,  that  if  there  be  fifteen  days  between  the  ie/le  of 
facias  and  cxc-     -»  the  firft  and  the  return  of  the  fecond  fcire  facias  againft  bail, 
bl^r"  ^^**"^      it  is  fulBcicnt ;  without  any  regard  to  the  number  of  days  be- 
tween the  te/le  and  return  of  each  (1)5  and  that  a  capias  adfatisfo' 
ciendum  may  be  taken  out  againft  bail,  without  any  fieri  facias  or 
return  of  nulla  bona  (2)* 


(i)   2  Cromp,  Piac,  84.     Imp.  turningy^/rryjrc/, and  the procecd- 

Prac.  K.  B.  4;?  3.  ings  are  by  bill   four  days  excla- 

{z)   I  Le*u,  226.     I  RolLSgy.  five,   are   fufficient  between  the 

L.  35.     2  Cr«.  450.   3  Salk.  2^0.  telle   and    return  of  it.     L'cll  v. 

But  where  there  is  on  I)   onf  Jcire  Jackjon^  4  Term  Rep,  66^. 
facias  againfl  bail,   the  fheriffre- 


Dominus  Rex  verf  Whaley. 

To  a  marMrr.ui  A  Mandamus  was  granted,  direclcd  to  the  defendant  as  njaC- 
toa(imitatcii..w  J^^\^  XQX  oi  Peter-houfe  college  in  the  univerfity  of  Cambridge^  to 
cLrtwill^fred  ^^^"^^^  TJjomas  Rogers  to  a  fellowfhip  of  that  college,  upon  an 
the  retur.iof  a  afiulavit  ot"  liis  clcftion.  A  motion  was  made  to  fuperfcde  this 
\\fiUAy  am  wHi  ^^-^it,  upon  aiTidavits  of  there  being  a  vifitor,  viz.  the  Bilhop  of 
wriL.' Aiu'c  565!  ^h'     ^"^  '^^  court  put  the  mafter  to  make  a  return,  and  rcfufed 

to  determine  the  point  on  aiRdavits,  where  the  otlicr  party  had 

no  opportunity  to  right  himfclf  by  an  adtion. 

2  Between 
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Between  the  PanOics  of  Kin.^/s  Norton  and  CambJen  in 
(JloucclLciihirc. 

TiyfA  RT  Client  ap.Lwpcr  was  removed  by  two  juflices  from   h:  ring  for  a  year 
-^'^  Kifig's  X:rL;i  to  Cwuh^i.     Oil  apneal  the  lolUons  rcvcrfLd  to  work  by  the 
the  order,  lUtin,;  dut  the />.//// it  was  hired  for  a  year  to  Ellis  oi  ti*^n,*cfit!"*Eu"rrI 


(lunbden^  to  fpin  yarn  ut  io\/.   vr  (lone,  aad   that  Ihe  was  to   Sett.  Ca.  151. 

provide  herfclf  with  victuals  and  \o  1  ;hig.      i'hiit  (lie  l^'Uii   the   ^"'^^-g^'^jl*  ^^ 

whole  year,    and   boarded  and  lodged  at  her  miller's,  allowing 

2  /.  per  week  for  the  fame :  but  ujor.  her  examination  Ihe  faid, 

th.U  by  her  contract  flic  though:  herUlf  at  libcity  to  play  or  be 

abfcnt  from  her  work  as  long  as  ihe  pleafed,  only   thai  Ihe  v.-as 

not  at  liberty  to  work  for  any  other  mafter  (1  j. 

Et  per  curiamy  The  fcfTuns  have  done  wrong  in  adiudirlng 
this  no  fettlemenf  in  Cimbden^  for  in  fact  here  is  a  hi;:i:g  and 
fcrviee  for  a  year  to  th-:  madcr  there :  and  what  her  apprchjn- 
fion  was,  or  wlieiher  ihe  was  paid  by  the  year  or  by  the  quaii- 
lity  of  her  work,  was  immaterial  (2).  And  therefore  the  order 
of  fefljons  was  quallied,  and  the  order  of  the  two  jullices  coa- 
iinned. 

(1)  Rex  V,  Birmhr/htim^  CuU,  6^.655.  Rex  w.  Seaton  mi Hetr. 
77.    D»u^,  333.    5.  A  2    By^t  hj    Cofifi,    352.   //.    341. 

(2)  Rex  V.    Dcdham,    Burr.  S.     S.  P. 

Chapman  verf.  Houfc,  Slater  and  Coodacre.     In  MiddLfex.       [  1140  ] 

T  N  trefpafs  for  taking  goods  and  falfe  imprlfonment,  Hsufcy  wh-rc  tiicre 
■*'  one  of  the  defendants,  let  judgment  go  by  default  ^  Slaier^   were  0%ri.jde- 
anothcr  defendant,  demurred;  and  Chodacre  pleaded  Not  guilty.  ^'^^'^^^"'^^^^^^ 
It  came  on  to  aflcfs  damages  as   to   Hjufey  to  alFcfs  contingent  (i).    " 
damages  as  to  Slater^    and  for  trial  as  to  Gycdcurey  who  was  ac- 
quitted :  but  then  the  queftion  came   between  the  other  two, 
whether  the  jury  could  fever  the  damages.     And  Lane  v,  Sj/Ue- 
Ice  (ante  79.)   and  Loivfidd  w  Bancroft ^  {ante  910.)   were  cited.    ^    , 
The  Chief  Jullice  was  of  opinion,  t!iat  as  they  had  not  pleaded 
jointly,  the  damages  might  be  fevered.     So  the  jury   gave   i  /• 
as  to  lioufey  and  1 00  /.  as  to  SLiter. 

(1)   Where  in   trefpafs  all  the  enquiry,  i^c,  judgment  is  enter- 

dcfcndants  lufi-jr  judgment  to  go  cd   for   b<»th,    it  i&  b:;d.    Longy. 

by  default,    the  d.nnages  cannot  Snhin^  1  Wiif.  30.    and    fee    ///// 

be  fevered,     O'ljl.'w  v.   OrJjauU  and  IVinjey  v.    GooMhiU^   where 

ante  422.     So  where  two  having  the  plainiiif  having  dcciarcd  up- 

pleadcd,   and  the   ifTue  is  found  on,   and   the  jury  found  a  joint 

againlk  both   and  damages  given,  trefpafs,  the  court  hold  that  the 

and  a  third  haslet  jad^mcnc  go  d.iinages    coull   not    ^'»   fevered. 

by  default,  and  damages    are  af-  />.  A.  Tr,  11  Gr?.  3.  ^Butr,ij<jo, 

fcflbd  againAt  him  for   a  writ  of  B:ilL  L.  N.  F.  94. 

M  m  2 
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14  Georgii   2   Regis.      In  B,  R. 

Sir  William  Lee,  Kftt.  Chief  Jujlice. 

Sir  Francis  Page,  Knt.  1 

Sir  Edmund  Probyn,  Knt.  f  Jujiices. 

Sir  William  Chappie,  Knt. 

Sir  Dudley  Ryder,  Knt.    Attorney  General 

Sir  John  Strange,  Knt.  Solicitor  General. 


Harvey  verf.  Harvey.       In  Middlefex. 

Ixecutorandnot  ¥  N  trover  by  the  executor  againft  the  heir,  the  Chief  Juftlce 
hivchLf*-m  s  ^^^^'  that  hangings,  tapeftry,  and  iron  backs  to  chimnics, 

&7.   2  oTrn/    belonged  to  the  executor :  who  recovered  accordingly  againft  the 

Dig.  Bicns  (C.)  hcir. 

136.  Bull.  L.N. 

P.  34.  2  Bum's  ~.       ,./r-  * 

Ecci.L.648.  Ratchlte,  un*,  &c.  vcrf.  Befley, 

An  attorney  T  ^  ^^^  ^^^^  ^^  *^  ^^""^^^  ^^^^  ^^  ^^^  plaintifF  and  defendant 
muftbc  fucd  by  JL  are  both  attornies,  the  defendant  niuft  be  fued  by  bill;  and 
^i'-'  •ff*b?^i?'^  ^^^^  ^^^  plaintiff  cannot  take  out  an  attachment,  and  hold  the 
tn  attuincy*  **    defendant  to  bail,  as  he  does  in  the  cafe  of  a  common  pcrfon. 

This  cafe  therefore  is  an  exception  out  of  the  general  rule,  that 

privilege  takes  away  privilege  ( i  )• 

(i)  Thomffcn   V.  Rajb^    Barnes     different  courts,    vide  Mxte   837. 
44.    Shorter  V.  Packhurji^  l  Black,     and  the  note. 
kcp.  19.     Contra  if  they   are  of 

Richi 
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Rich>   on  the  demife  of  Lord  CuUcn  et  al'  verf.  Johnfon 

ct  ar. 

IN  ejeftmcnt  for  mines  the  plaintiff  proved  himfelf  lord  of  InejeAmentfof 
the  manor,  and  that  he  w:is  in  poffcflion  thereof.     But  the  ?*^»  ^^^' 
lame  witnefs  proving,    that  the  defendants  had  had  pofTcffion  j^J^bnoeW-] 
of  the  mines  above  twenty  years;  the  court  upon  a  trial  at  bar  dcncc  to  avoid 
held  this  no  evidence  to  avoid  the  ftatute  of  limitations,  there  Jj^^^"^^  b„',^; 
being  no  entry  within  twenty  years  upon  the  mines,  which  are  l.  n.p.'im.  ' 
a  diftinft  poflefiion,  and  may  be   different  inheritances:   and  S.C. 
therefore  dire£led  the  jury  to  find  for  the  defendants! 

Ifon  vtrf.  Fowen. 

TH  E  notice  was  to  execute  a  writ  of  inquiry  by  ien  of  Pn^cc. 
clock :  and  there  being  no  defence  made,  the  court  fet  it 
afide  for  uncertainty  (i). 

( I )   Vide   Langftaff  v.    Lamh^     ten  being  certain  is  good,  Laft  Vt 
Barnes  293.     Fofter  y.Smalesy  lb,     Denny^  Barnes  ^QZ. 
295.     But  notice  to  execute  it  at 

Afliley  verf.  Aflilcy, 

THE  Judge  who  tried  this  caufe  (which  was  upon  a  pro-  No  new  trial 
miffory  note  for  5000/.  which  the  defendant  infifted  was  ^^*|5I^^^bI,\fc 
forged)  certified  that  the  weight  of  the  evidence  was  with  the  fidei. 
plaintiff,  and  he  thought  the  jury  Would  find  for  the  plaintiff^ 
but  tlicy  found  for  the  defendant, 

Et  per  curiam^  As  there  was  evidence  on  the  part  of  the  de- 
fendant, the  jury  are  the  proper  judges  which  fcale  preponde- 
rates. It  cannot  be  faid  to  be  a  verdift  agninft  evidence,  and 
therefore  we  will  grant  no  new  trial.     The  next  day  between 


Smith  et  Huggins  et  al\ 

TH E  fame  rule  was  laid  down,  and  a  new  trial  denied : 
though  there  was  but  a  weak  evidence  for  the  plaintiff, 
and  the  Chief  Juftice  fummed  it  up  ftrongly  for  the  de- 
fendant ( I ). 


(i)  Aion,  I  fnif.Hankejv,  Trot-     Farhburft^anteX  105.  Butasthedif- 
piun,  I  Black.  I.  S.  P.  'dQa^mi:b  v.     tin:lion  betwcca  a  verdiA  again il 

M  m  3  cvidcncQ 
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evidence   and  ai^ainfl  very  weak  martififih  againft  the    weight    of 

evicience  muft  in  many  inflances  evidence,     although    fome  proof 

appcjr  fcarcw'ly  perceptible,   and  has  been  adduced  on    ihc  other 

thi-  granting  new  trials  is  intiiely  fide.      Provided     inju(iice   fecms 

diicretionary  in  the  court,  it  ra-  to  have  been  done  by  the  verdi£l, 

ther  fecms  as  if  the  feveral  cafes  and  the  caufe  is  of  fufEcient  va- 

upon  the  fnbjedl  warrant  the  con-  lue.  Fide  Berhy,  Ma/on,  Say,  264. 

clufion  that  the  court  will  grant  Kcrris  v.  Freeman,    3  ffll/,  39. 
a   new  trial  where  the  verdifl  is 

[  1143  ]    Dominus  Rex  vff/i  The  Inhabitants  of  Welbcck  in   Netting- 

hamihire. 

It  is  a  good  re-  Tl/f^  NDAMUS  fuggcfts  that  there  are  feveral  houflioldcrs 
^mrsiorl'^'^hiV  and  farmers  inhabiting  and  rcfiding  within  the  village  o^JVel- 

ing  ovcrfccrs  bech^  ablc  to  provide  for  the  poor ;  and  therefore  commands  the 
th.-  ihc  place  is  jufticcs  to  appoint  overfeers  of  the  poor.  To  this  It  is  retum- 
townihip '^*^  °*^  ed,  that  IVelbech  is  extraparochial,  and  is  not,  nor  ever  was  rc- 
a  Sell.  Ca.  p.      puted  to  be  a  village  or  townfhip,  and  therefore  they  cannot  ap- 

iBo'ttS'coni.  P°^"^  ^"y  P^''"^"'  ^^  ^  overfeers. 
24.  pi.  43. 

And  upon  argument  this  was  held  to  be  a  good  return*     For 

though  it  does  not  anfwcr  the  fuppofal  of  the  writ,  as  to  there 

being  feveral  fubftantial  houlholders  and  farmers  ;  yet  it  anfwcrs 
Ante5i2  1071.  ^^^  P^"^^  in  13  W  14  Car.  2.  f-  12.  by  faying  it  is  no  townfliip 

or  village,  or  reputed  as  fuch  :  and  it  is  to  fuch  places  only  that 

we  can  fend  a  writ,  (i) 


( I )  Vide  Rfx  v.  Severn  and  Ar-     Ktx  v.  Juflices  rf  Peterborough.  Ih* 
nold.  Say,  Rep,  278.    Rtx  v.  Juf     238. 
tices  cf  Bedfordjhire.     CalJ,   167. 

The  Cafe  of  Jonathan  Evindon,  an  Attorney. 

An  attorney  in  TT  E  being  fummoncd  to  appear  upon  a  mufter  of  the  militia 
Lordcn  cannot  I  I  jj^  LofiJon.  applied  to  the  court  for  a  writ  of  privilege,  to 
the  militia.  DC  diicdlcd  to  the  commiflioncrs  of  lieutenancy:  which  being 

Where  it  is  a        oppofcd,  as  iiot  being  a  pcrfonal  fervicc,  but  what  might  be  ex- 
hllT^Jfonl^'"'  cciitcd  by  deputy,  it  was  argued  largely  at  the  bar.     And  the 
fenlce  aKhoufch    court  having  taken  time  to  confider  of  it,  this  term  gave  their 
it  may  brrxr--    opinion:  that  this  writ  ought  to  go;  for  though  by  the  i^&T 
14  Car,  3.  c,  3.  this  in  relpedt  of  counties  at  large  maybe  only 
a   charge  in  proportion   to  the  property  of  the  inhabitants ;   yet 
the  27th  feftion  excepting  London^  and   referring   to  the  then 
conimiflJon  cf  anrny  ;  we  think  it  was  then  conlidcrcd  as  a  pcr- 
fonal lervice  ;  and  there  can  be  no  doubt  but  chat  in  fuch  cafe 

an 
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an  attorney,  who  has  a  fuperior  fervice,  is  to  be  exempted. 
And  though  he  may  have  a  deputy,  that  has  been  determined  to 
make  no  alteration.  Mar.  30.  1  Vent.  16,  H).  1  Lev.  26;. 
Cro.  Car.  ii.  And  the fc  writs  have  often  been  granted.  Co. 
Ent.  436.  Of.  Br.  164,  174.  In  4  Afin.  Sw/M'scafe  by  H^it^ 
and  one  to  Mr.  Shynner  in  Lord  RnymoniTs  time.  The  Chief 
Juftice  ahb  declared,  that  on  the  like  motion  in  C.  B.  for  an 
attorney  of  ihat  court,  they  were  alfo  of  the  fame  opinion  (i). 

(0  This   fffcms  to  he  Hf^/cfi*s  in;j  in   the  mtlitia,  it  being   no 

cafe,   Re/>  Bnrnts  ^2,  S  F.     But  longer  deemrd  to  be   a   prrfonal 

flncc  2  Geo.  3.    c,  20    /  4.2,  ihc  fervice,  upon  which  ground  alone 

militia  ^tU  having  allowed  a  com-  he  could  be  entitled  to  it.  GtrariPs 

mutation   of  fervice  into  a  pay-  cafe.     2  Black.  Com,  1123.   Vide 

ment  of   10/.  it   has   been  held  alio  Mayor  of  Norvjich  v.  Bcnj, 

that  an  attorney  is  no:  entitled  to  4  Bwr.  2109. 
this  writ  to  exempt  bim  fromferv- 


Elletfon  verf.  Cummins.  [  1144  ] 

DEBT  upon  an  arbitration  bond,  whereby   the  plaintiff  A  demand  as 
and  defendant  fubmitted  all  matters  in  ditTereiice  between  executrix  Is 
them  or  either  of  them.     The  arbitrators  awarded  33/   to  the  "f^^rnlffiimv^^ 
plaintitFin  full  of  all  demands,  either  in  her  own  right  or  as  cxe-  an  award. 
cucrix  to  her  hufband.     And  on  demurrer  it  was  infixed,  that  Ante  647. 
the  arbitrators  had  exceeded   their  authority.     And  Carth.  1 1 8. 
was  cited,  and  the  cafe  put  of  a  grant  of  omnia  bona  et  catallafua^ 
which  does  not  pafs  goods  en  autre  droit. 

But  the  court  held,  that  the  fubmiffioii  was  general  enough. 
For  the  demand  as  executrix  was  a  matter  depending  between 
them.  And  t  Roll.  Ahr.  i^/'-i.  pi.  2,  3.  3  Buljl.  '65.  are  ftrong  21  H.  6.  19. 
to  this  purpofe.  And  though  in  Cro.  Car.  433.  there  is 
an  averment,  that  both  forts  of  demands  were  fubmitted,  yet 
the  court  held  it  was  not  neceflary.  And  the  plaintiff  had 
judgment. 

Dominus  Rex  vcrf,  Obrian. 

INDICTMENT  fetting  forth,  that  defendant  intending  to  f^j^^'j^jjf^ 
defraud  the  King,  and  unjuftly  to  procure   a  pavmenc  to  be  knowingly  i  aa 
made  as  to  the  widow    of  an  officer,  did  knowih/rly  publifli  a   cffVncc  at 
ci     ain  falfe  and  counrern-it   affidiivit,  purporting  to  have  been   !*^St^°c!^^' 
fworn  by  one  Elizahtt''   'v^'',  before  Thomas  Kn^'wry  Efq;  a  jullici'   p.  366.  No.  156. 
oi  thi  peace,  by  which  means   he  received  zl.  6s.  ^iL  of  the  ?  .^    _ 

Tv/r  /I        Viuc  9  Gen.  3, 

M  m4  paymafter  c.  30.  f.6.  ^ 
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paymafter  of  the  King's  bounty.    And  this  was  laid  as  an  oflence 
at  common  law. 

After  verdlcl  for  the  king,  it  was  moved  in  arrcft  of  judg- 
ment, that  this  not  being  laid  to  be  forged  by  the  defendant,  was 
woi  an  ofl'jnce  at  common  law,  but  he  ought  to  have  been  in- 
diLiCd  on  33  H,  8.  r.  i.    as  for  a  falfe   token.     Sed per  curiam^ 
Ante  747.  iNince  //Vn/*.^  cafe  ii.is  can  ncVcr  be  doubted.    And  it  has  al- 

ways b'^en  held,  tlut  the  ftatute  did  not  create  a  new  oflencc, 
but  only  added  a  further  punifhment  where  the  indiflmenl  is 
contra Jorvum Jlatitt'u  The  ^  KHz.  c.  14.  reciting  the  forgeries 
at  common  law,  has  the  word  ivrltingSy  in  contradi(lin6lion  to 
deeds  :  and  it  is  in  the  election  of  the  party,  in  the  cafe  of  forg- 
ing dtreds,  to  lay  the  indiftmcnt  cither  at  common  law,  or  upon 
tlie  llatutc.     Judgment  pro  nge. 

r   ^^45  ]  Marten  vnf.  Jcnkin. 

Wh'rc  a  ncji-    ^r^  jj  ^  mafidiwws  to  fwcar  the  plaintifTinto  the  ofHcc  of  mayor 

not  necSy?      V-/  ^^  IV'wcheJfeay  it  appeared  by  a  fpccial  verdict,  that   the 

mayor  mud  be  chofen  out  of  the  jurats,  and  that  the  plaintiff 

I  May  1739*  was  chofen  a  jurat,  and  fworn  in,  and  continued 

fo  till  7  April  1740,  when  he  was  chofen  mayor  :  that  he  had 

received  the  facrament  within  a  year  before  his  cledion  to  be 

mayor,  but  not  within  a  year  before  he  was  chofen  a  jurat.    And 

5  Ceo.  J.  c.  6.     ^^  qucftion  was,  whether  the  ftatute  5  Geo.  i.  r.  6.  §  3.  could 

ii  ^2  Burr.  Rep.  Operate  fo  as  to  give  him  the  benefit  of  the  non-profecution  in  fix 

ion.  n.  to        months  with  regard  to  the  previous  qualification.  And  the  court 

^'^  ^^'  held  it  did,  elfe  he  would  be  under  fome  degree  of  difability  or 

i;icapacity,  when  the  acl  fays  none  fliall  be  incurred. 

But  then  a  doubt  was  made,  whether  as  the  verdict  was  fdent 
as  to  any  profecution,  it  was  fufHc-ien.  ^  ••  the  court  to  give  judg- 
ment upon ;  and  whether  it  (hould  not  have  been  found  ne- 
gatively, there  was  none.  IJut  the  court  held  it  well  enough, 
for  the  plainiirThad  nothing  more  to  do  than  to  find  his  clc£tion; 
what  is  to  avoid  it,  fnould  come  from  the  other  fide :  and  that 
as  ii  is  not  found,  there  was  a  profecution,  v/*liich  it  lay  upon 
the  defendant  to  (liew  ;  they  lould  not  be  warranted  in  faying 
tlie  plaintirfs  eleftion  was  done  iway  :  and  therefore  they  gave 
judgment  for  the  plaintiff. 

.^  •  Dent  verf,  Coates. 

c-ttom,  unctr-  -q  R  OIIIPJTION  to  a  fuit  in  tiic  ecclefiaflical  court  for  a 
jr^  cluirrh  rate,  fuc^gelling  a  cuftom  in  the  parifli  of  AVr- 
thaiuiion^  thai  whenever  twenty-four  parifliioners,  or  the  major 

part 
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part  of  them,  meet  and  appoint  how  much  fliall  be  raifed 
throughout  the  whole  parifti,  a  certfiin  proportion  tliereof  has 
been  ufed  to  b^  raifed  by  the  hamlet  of  Rotnanby  by  their  fepa- 
Taie  churchwarden,  and  paid  over  to  the  reft. 

Upon  iflue  joined,  this  cuftom  is  found.  But  then  it  was 
moved  in  arrelt  oi  judgment,  that  this  is  both  incertain  and  un- 
Kafonable,  both  as  to  the  perfons  who  make  it,  and  the  fum  to 
be  aflefled  on  Rrmanby.  And  Fitz.  Bar.  277.  i  Roll.  Abr.  565. 
pi.  4.  Bro.  Cujlom  12.  Davis  y^.  i  Keb.  61 2.  iRolL  Abr. 
264.  D.  I.  265.  pL  2.     Stf/i.  657.     Latch.  217.  were  cited. 

Et  per  curiam^  The  cuftom  is  ill,  for  it  may  be  made  at  a     [  ^  ^4^  ] 
private   meeting  of  a  few  parifliioners,  and  the  words  a  certain 
proportion  fix  nothing.  The  entry  on  record  muft  be,  mn  objlante 
veredi5loj  Jiat  breve  de  confultatione.  2  Toivn  book  ofjud.  i 'jo.pl.  2. 

Dominus  Rex  verf.  Jones. 

HE  was  Jndiaed  for  not  taking  upon  him  the   office  of ^^^^^*°^^"P^ 
ovcrfeer  of  the  poor,  upon  a  regular  appointment  j  and  overfeerofthe 
on  demurrer  objefted,  that  as  he  was  to  take  no  oath,  and  the  po®' « in<^^- 
43  Eliz.  c.  2.  had   inflifted  pecuniary  penalties  for  negle£l  of  jsViT.  Ct. 
duty  to  be  recovered  in  a  fummary  way,  he  could  not  be  indi£l-  p.  326.  NciSy. 
cd*     Sed per  cur'ipm^  Thofe  penalties  are  for   neglect  of  duty  1  Bo:t. by  Cenft. 
when  he  is  the  officer,  whereas  this  indiftment  fays  he  hasob-  s.C.^^  '^  *^  ' 
ftinately  refufed  to  take  the  olfice  upon  him :  the  difobeying  an 
aft  of  parliament  is  indiclable  upon  the  principles  of  the  commoa 
law.     Judgment  for  the  King. 


Vernon  et  al*  verf.  JefTerys. 

TEN  plaintiffs  bring  covenant  on  articles  of  partnerfhip  :  if  one  named  Jn 

and  on  oyer  it  appeared,  there  were  two  others  named  in  ^*»^  *"***^  f'!f*i, 

the  deed,  which  at  the  clofe  of  it  runs  in  the  ufual  form.  In  j^ftbcexclud- 

Hvii  fiefs  whereof  all  the  parties  have  ft  their  hands  andfals.   There-  ed  by  an  avcr- 

upon  the  defendant  demurs,  and  on  argument  infiftcd,  that  the  '"!?^    T^• 

•  r    L       J      1  •  I   •     •  .      J  T    1  1    •      -n-    5  Com.  Dif . 

oyer  is  part  of  the  declaration  \  and  it  is  as  bad  as  if  the  phmtitF  pieader.  (iV.i.) 
nad  (hewn  that  the  covenant  was  with  two  others  ;  and  it  could  618. 
not  be  fpllt  uito  feveral  aftions.  Lkrth.  301,  Lutnv.  680. .  5  Co* 
18.  Lutw.  1544.  Allen  ^i.  1  Vent.  34.  2  Lev.  74.  2  Roll. 
Abr.  22.  Et  per  curiam^  If  the  other  two  did  not  feal  the  deed, 
the  pl.iintijl'  might  have  helped  it  by  averment :  but  here  on  the 
py^r  we  muft  take  it,  they  did  feal.  Befides,  as  they  arc  named 
\ii  the  covenant  as  covenantees,  they  might  join  in  the  adion, 

though 
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though  they  du]  not  feal :  this  ihc  defendant  may  take  advantage 
of  on  ^er  and  dcmiiu-er.  2  Leon.  47.  And  therefore  judgment 
mull  be  for  the  defendant. 


[  "47  ] 

A  certificate 
jnan^s  appren- 
tice being  af- 
iigned  to  «  pa- 
rilhiontfy  gains 
a  retdemcnt. 
Burr.  Sett.  Ca. 
3^4-  ar^iSeiT. 
Ca.  Ed.  1750. 
■vol.  2.  p.  209. 
Ko.  149.  S.C. 


Dominus  Rex  vcrf.  Inhahitantes  dc  Petham. 

UP  O  N  a  fpccial  order  it  was  ftatcd,  that  the  pauper  was 
bound  to  a  certificate  man  in  Tenter den^  and  after  living 
with  him  there  two  years,  was  by  him  afligncd  over  to  a  pa- 
rifhioner  of  L'tdd^  with  whom  he  inhabited  and  ftrved  for  the 
remainder  of  the  feven  years.  And  the  queition  arofe  on  i  %  Ann^ 
^.  I.  r.  18.  which  fays,  the  apprentice  of  a  certificate  man  (hall 
gain  no  fettlemcnt  5  whether  the  aflignment  could  give  him  one. 
And  the  court  were  all  of  opinion,  he  had  gained  a  fettlement  in 
l^idd:  for  the  act  had  not  made  the  binding  void,  but  has  only 
taken  away  one  of  the  confcquenccs  of  fuch  binding  for  the  fake 
of  the  ceriificated  pariih.  It  never  intended  to  meddle  with  the 
cafe  of  a  legal  parilhioner's  apprentice  ;  and  when  once  there  is 
an  aifignment  to  fuch  an  one,  it  is  the  fame  as  if  it  had  been  an 
original  binding :  the  true  conftruftion  of  the  (latute  is,  that  in 
refpccl  to  the  cert'tjicated par'ifo  fuch  binding  and  inhabitation  fhall 
give  no  fettlement.  (i) 


(2)  Rcxy,  High  and  Irj^Bi- 
fiop/tde,  Bwr,  S.  C.  381. 
Rcx  V.  Silton,  iL  269.  1  If^ilf. 
184.  Rex  V.  St.  Pttcr's  in  Not- 
tifinrfjjm,  /^.  391.  Say.  287.  Rex 
"v.^S/h^ilafid,  Burr.  S.  C.  527,  S. 
P.  In  the  report  of  this  cafe  by 
Sir  JciMfs  Runr.D  it  appears  that 
the  pauper's  father  refided  then 
at  LiJd  under  a  certificate,  and 
had  done  fo  prior  to  the  birth  of 
Hio paupgi.f  But  this  does  not  aU 


tcr  the  law  of  the  cafe,  for  the 
pauper  having  gained  a  fettlement 
by  an  inhabitancy  in  Tente^dtn  of  '^ 
more  than  40  days,  the  cer- 
tificate granted  to  Lidd  was  dif- 
charged  as  to  him,  and  heliecame 
intitled  to  gain  a  fettlement  there 
ill  his  own  right.  Rex  v.  Great 
TorrtTjj^totty  Burr.  S.  C.  428.  Rex 
V.  Keynjbam^  ib.  429.  Rix  V.  jljh- 
ebuTch  in  Gloueejierjbire.     Ib,  S.  F. 


tut 
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Sir  William  Lee,  Knt.    Chief  Jujiicc. 

Sir  Francis  Page,  Knt.  ^ 

Sir  William  Chappie,  Knt.        Xjuftices. 

Mania  Wright,  Efq\  J 

Sir  Dudley  Ryder,  Knt.  Attorney  GeneraL 
Sir  John  Strange,  Knt.  Solicitor  General. 


Walker  verf,  Kearney. 

A  Rule  for  an  attachment  n\fi  bcinjr  granted  on  the  affidavit  ^/ijld^  ft»* 
of  the   defendant ;  the   party  complained  of  {hewed  for  gery  not  to  be  * 
caufe,  that  the  defendant  had  been    ccnvified  of  forgery  and  reaa  to  f«ppoft  • 
ftood  in  the  pillory,  and  produced  the  record  and  an  affidavit  of  "°*^    "H0« 
the  identity  of  the  pcrfon.     Et  per  curiam^  I'hc  rule  muil  be 
difcharpjed,  for  we  cannot  fufFer  tliis  affidavit  to  be  read.    &allt. 
1.6 1,      5  Mod,  74.     Haivk.  461.      Mich.    12  Geo.  2.   in  C.  J?. 
Niccoli  V.  DelakuTjt  [a  ,  the  atlidavit  to  hold  to  bail,  being  made  (*)  Rep«6aniM 
by  one  conviflcd  of  forgery,  was  refufed  to  be  read.     Indeed  in  '^'    « 
0:arkfivzrth\    cafe,  who  had  been  convicted    of  forgery,   his 
affidavit  v/ns  r«Md  ;  but   that  was  to  defend   himfelf  againft  a 
compb»int,  where  the  profccutor  had  in  a  manner  appealed  to 
his  aihdavit  :  but  even  there  it  was  faid,  that  to  fupport  a  com- 
plaint it  fhould  not  be  read  ,2).   li  he  cannot  be  a  witnefs  in  a 

(i)   Jwts  u.  Major ^  /7if/c  833.  k'lf,  wnere  an  amendment  IS  mov- 

Panil<*ck  V,  Macbfitur,    2  I'*  Hf.x^.  ed   for   aoainll    hiin.     Atcb^Jons. 

{z)  Same  diliinCtion  as  i:>  the  En  t    C-u;/.  392.     Rtxv,  CarJ^ 

afhrmation  ot  a  quakcr,  which  is  ucr,     2  Burr,  1117. 


admiiuble  in  exculpation  of  him- 


clvil 
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civil  fuit  where  a  third  perfon  is  interefted  in  his  evidence^ 
fortiori  he  (hall  not  be  received  here. 


Dominus  Rex  verf.  Dr.  Franchard, 

Conftabie  may    XT ^  was  chofen  conftable  of  Milborne Port  at  the Icct,  which 

befworninbc-     |    |^  immediately  adjourned,  and  he  was  afterwards  fwom  in 

wtLl,^^   ^*  ^  before. a  fingle  juftice  of  the  peace;  and  upon  a  motion  for  an 

information  (i)  as   not  being  duly  fwom,  the  court  held   it  a 

good  fwearing  (2).     Salk.  175.     Sir  T.  Jones  212.     2  H.  H. 

F.  C.  88. 


(1)  Rex  V.  GouJge^  poft,  1213.  (2)  Rex  v.  Davisy  Caf.  temp, 
Sed  vide  Rex  v.  Sir  Thomas  Rey-  Hardw.  269.  2  Hawk.  F,  C, 
neliy  poj,  1161.  r.  lo.f.  49./>.  103. 


Bevis  verf.  LindfelL 

After  judgment  T  N  ajjitmpfit  upon  a  promiflbty  note,  there  was  judgment  by 
by  default  a  pro-  J^  default,  and  on  executing  a  writ  of  inquiry,  the  plaintiff  did 
""^**?thcd^e  fa-  "^^  pi^oduce  the"  fubfcribing  witnefs,  but  offered  other  evidence 
tton  need  not  be  of  its  being  the  defendant's  hand.  And  the  court  held,  this 
proved.  was  fufHcient,  for  the  note  being  fet  out  in  the  declaration  is  ad- 

mitted, and  the  only  ufe  of  producing  it  is  to  fee  whether  any 
money  is  indorfed  to  be  paid  upon  it  ( 1  )• 


(1)    Mills  V.   /.y;/r,    5.    R.   H,  Billns  et   al*    v.    BozvUs,    Barms 

26  Geo,  I.      Bayky  on  Bills^  jJpprn,  233.  EUis    v.    //W/,     tb,    234. 

No.y,   A'lOH.   3  i^^il/' I S  S  •    Gnrn  contra^  ' 

V.  Ihaiw:,  3  TetmRep.  301.   ace. 


Smith  verf,  Crabb. 

Court  will  not  T^^N  declarations  on  the  fame  demife  were  delivered  for 
conioliiiaic  dc-  i  tcu  houfcs  in  Sfenying  in  SuJ/ex  in  the  occupation  of  ten 
ciMations  in  perfons.  And  the  court  being  applied  to,  to  have  them  all  put 
I'oit.  "178.  ^^^^  ^"^  iflue,  fuggcfting  that  the  title  was  the  fame  in  all ;  they 
however  refufed  to  do  it,  for  tliey  fuid  the  leflbr  might  have  fucd 
them  at  ten  different  tinn^s,  and  it  would  be  obliging  him  to  go 

on 
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on  agamft  all,  when  perhaps  he  might  be  ready  in  fome  of  them 
only  (i)« 


1149 


(1)  It  rather  feems  from  this 
report,  that  each  declaration  was 
for  a  feparate  hoofe.  Fide  Grim- 
ft^ne  V.  Burger s.  Barms  176.  Caf, 
Prae.  C  J7.i  19.  where  the  court  of 
C.  B,  did  confolidate  iixteen  eje6t- 


ments,  each  declaration  being  for 
a  large  number  of  mefTuagesy  and 
all  being  'verbatim  the  fame.  See 
alfo  Cecil  ?.  Brings,  2  Tarn  Re/>. 
639. 


Gegge  verf,  Jones. 

UPON  (hewing  caufe  againft  a  prohibitioni  the  court  made  Pnaioe  m  pro« 
the  rule  abfolute,  with  a  dircaion  that  the  plaintiflFfliould  hibitiont. 
declare  in  prohibition :  he  tendered  a  declaration,  but  the  de- 
fendant refufed  it,  and  applied  to  day  proceedings,  as  being  wil- 
ling to  fubmit.  The  otlier  infifted  he  had  a  right  to  go  on,  and 
fo  get  at  the  cods  of  the  motion,  which  he  could  not  otherwife 
have.  But  the  court  flayed  the  proceedings  without  coils ;  fay- 
ing the  dire£lion  to  declare  was  in  favour  of  the  defendant,  who 
might  waive  it. 


iiSo 


Eafter  Term 

14  Gcorgii  2.  Regis*     In  B.  R, 


Sir  William  Lee,  Krtt.  Chief  Jujlice. 

Sir  Francis  Page,  Knt.  ^ 

Sir  William  Chappie,  Knt.  lyujlices. 

Martin  Wright,  E/q;  ^ 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


Chapman  verf,  Pointon. 

No  attachment  A  Witnefs  was  fcrvcd  with  a  fuhposna  at  Chejlery  to  attend  at 
agajnft  a  witneft  XjL  the  fittings  at  G//;W/jj//,  and  two  guineas  were  tendered 
llbte  mcicei  ^y  ^^^  perfon  who  fervcd  it,  and  being  objected  to  as  too  little, 
wereundered     he  declared  he  would  give  no  more. 


The  witnefs  not  coming  up,  an  attachment  was  moved  for ; 
and  on  (hewing  caufe  difcharged :  the  court  faying  it  was  too 
little,  and  that  the  witnefs  is  nor  obliged  to  truit  to  the  court's 
allowing  him  more  when  he  comes  to  the  bock,  for  perhaps  the 
party  may  not  call  him,  and  then  it  may  be  diificult  for  him  to 
get  home  again :  that  this  way  of  punilhing  as  for  a  contempt 
was  new,  and  pniftifed  only  in  this  court ;  the  Common  Pleas 
not  doing  it  to  this  day,  but  Icavin;;  the  party  to  his  remedy  on 
iUtetio.io54,  5  Eliz.  c.  ().  and  therefore  they  would  not  enter  into  any  nice 
calculations  of  the  cxpencc,  but  confined  their  inquiry  to  the 
queftion,  whether  tlie  non-attendance  was  through  obftinacy  or 
not  (i). 


(1)  SuphenfoH  v.  Brojkcs,  S.  P.  in  C,  B.  Bsrnes  33. 
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Beardcflcy  verf.  Baldwin. 

ote  to  pay  money  within  f( 

^  j^ nt  (hould  marry,  was  (on , 

not  to  be  a  negotiable  note  within  the  ftatutc  ( i ).  ^^"^  ^°  * 


APromiflbry  note  to  pay  money  within  fo  many  days  after  what  a  negw 
the  defendant  (hould  marry,  was  (on  confideration)  held  ^*^/^  "J^^* 


(1)    Vi(h  Pear/on    v.    Garret ^     V.  Ptaie,  I  Burr,  $2$.     CarUi^m 
Comb.zz-j.    j^Mod,  242.    Roberu     Famcourt^  5  7^; 41  Rep^  482, 


Wilder  verf.  Handy. 

IN  trefpafs  for  killing  a  dog :  after  verdi£l  for  the  plaintiflF,  it  AmendmMit. 
was  moved  in  arreft  of  judgment,  that  the  declaration  run  by  ^"^'  **^** 
recital,  "  Whereas,  ^r.     But  a  bill  being  filed  right  (the  time 
of  filing  which  the  court  refufed  to  enquire  into]  and  on  citing 
a  cafe  of  ^mhh  v.  Fuller  (^i),  in  C.  B.  Mich.  8  /i^.  3.  and  Cumh*  [a)  iLd.Raya, 
A.  the  court  ordered  it  to  be  amended:  though  they  were  fen-  "^• 
(ible  that  for  want  of  applying  to  amend,  many  judgments  had 
been  arrefted. 


Neal,    on  the  Demifc  of  the  Duke  of  Atliol,  verf.  Wildinj 

et  al'. 

ON  a  trial  at  bar,  where  the  Duke  was  to  make  out  his  pe-  what  evidence 
digrce  as  heir  of  the  Derh-j  family,  he  offered  (amongft  ©i*  pedigree, 
other  evidence)  a  fpecial  verdift  in  1706,  to  which  the  prefent 
defendants  were  no  parties)  to  prove  three  of  the  defcents,  which 
verdidl  was  given  in  a  caufe  where  the  premifles  in  quoftiou 
were  recovered  on  a  general  verdift,  and  the  fpecial  verdicl  re- 
lated only  to  other  premifles.  And  Wright  Juftice,  was  for  re- 
cxiving  it,  becaufe  in  the  cafe  of  pedigrees  many  things  are  re- 
ceived which  are  not  allowed  in  other  cafc^,  as  entries  in  fa- 
mily books,  monumental  infcriptions,  heralds  books,  recitals  in 
deetls,  l^c.  which  were  introduced  from  the  dilHculty  of  proving 
pedigrees  fince  inquifitions  p^Jl  morUm  were  left  off.  But  the 
red  of  the  court  reiufed  to  let  it  be  read,  being  (as  they  faid) 
res  inter  alios  acla^  and  the  fame  evidence,  for  any  thing  tlicy 
knew  to  the  contrary,  might  be  ready  to  be  laid  before  this  jury, 
that  was  before  that.  Vide  Carth.  79.  181.  5  Mod.  386.  Sir 
T.  Jones  221.      2  Mod,  142  (l). 


O  Put  that  the  opinion  of  IfYi^ht 
iBulLL,  N.F.  211. 


(O  But  that  the  opinion  of  irri^ht  J.  is  now  held  to  be  the  law, 

'viiit  J ^ 
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Doe,  on  the  Dcmife  of  the  Dutchefs  of  Hamilton,  verf.  Haiher- 

ley,  ct  ar. 

Where  proceed*  TT*  HERE  being  judgment  for  the  defendants  in  the  great 

ingsfliaiibe  J|      caulc  of  Thomby  w.  Fleetwood^  (ante  31 S.)  and  that  af- 

condtjcame'nt    fi^n^ed  in  B.  R.  and  the  Houfe  of  Lords,  upon  the  ejcdments 

till  coih  paid  of  being  brought  by  die  remainder-man,  in  the  life  of  Lord  Philips 

the  firft  (1).       yjfY^Q  though  he  had  had  a  foreign  education  might  conform  j  the 

Dutchefs  now,  (Lord  Philip  being  dead)  brought  a  new  ejeft- 

ment,  in  which  fome  of  the  then  defendants  were  defendants 

now.     And  upon  application  to  ftay  her  proceedings  till  the 

cofts  in  the  firft  ejeflment  were  paid;  the  Dutchefs  infifted, 

that  the  former  was  on  the  demife  of  the  Duke  and  her,  and  the 

rule  was  in  the  fingular  number,  quod  denujpjr  querenttsjit  onera^ 

Cwmh  106.110.  bilis,     Sed  per  curiam^  We  are  not  going  to  order  the  Dutchefs 

•  Sre  Rep.  and  to  pay  •  cofts,  but  Only  preventing  her  from  being  vexatious; 

Caf  Praft.C.P.  which  in  4  Aiod.  349.  is  faid  to  be  the  foundation  of  thefe  rules. 

78.  n.  toad  cd  ggfij^g^  j^j  ^his  cafe  (he  proceeded  after  the  death  of  the  Duke, 

and  therefore  let  the  rule  be  to  ftay  proceedings  in  this  caufe,  till 

the  cofts  in  the  other  are  paid. 


(i)  ndr  Doe  ex  dem.  Cbamhcrsy  2  Black,  1 1 80.  and  the  cafes citedi 
Zbort  V.  King,  ante  6?il. 

James  Baker's  Cafe. 

Bankrupt.  T  T  E  was  taken  up  on  an  attachment  for  not  performing  an 

X  JL  award.  After  which  he  became  a  bankrupt,  and  obtained 
his  certificite :  and  now  moved  to  be  difcharged,  but  was  op- 
pofed,  bccaufe  (it  was  faid)  bankruptcy  does  not  purge  a  con- 
tempt. Sid  per  citr'mwj  This  was  a  demand  for  which  debt 
would  lie,  and  the  aft  fays  he  flvall  not  be  arrellcd,  prcficuted  or 
impleaded  for  any  debt  due  before  the  bankruptcy.  It  would 
therefore  be  hard  to  ketrp  him  in  cuftody,  when  the  duty  is  dif- 
charged.    And  therefore  in  tliis  cafe  he  muft  be  diichargcd  (i). 

(l)  Vide  Rix  V.  SiuJies,  Coivp,  136. 

Smith  verf.  Abbot, 

What  a  good  ac-  '  1  ^  H  E  defendant  accepted  a  bill  of  exchange  to  pay  it  when 
ce^.t4r.c..  wf . uai  I  jQ^^jj  to-.ili'^ncd  ro  liim,  and  for  which  the  bill  was  drawn, 
Poft.  1212.  note  were  fold.  And  the  plaintiif  counted  i.pon  the  cuftom  of  mer- 
U)  chants.     Afur  a  verdict  for  the  plainilii^  it  was  moved  in  arreft 

X  of 
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of  judgment;  that  this  acceptance  depending  upon  the  contin- 
gency of  the  falc  of  the  gooifs  was  not  within  the  oiftom  of  mer- 
chants, or  negotiable.  But  the  court  (upon  confideration)  held 
it  good.  For  though  the  plaintiff  might  have  refufed  to  take 
fuch  an  acceptance,  and  have  protefted  the  bill ;  yet  no  body 
can  fay  he  might  not  fubmit  to  it.  And  it  will  affeA  trade,  if 
fa£lors  are  not  allowed  to  ufe  this  caution,  when  bills  are  drawn 
before  they  have  an  opportunity  to  difpofe  of  the  goods :  a  man 
who  is  drawn  upon  to  pay  at  ten  days  fight  may  accept  for  thirty. 
Molloy  304.  though  the  other  might  proteil  the  bill.  Salk.  129. 
Cumb*  452* 


Filkes  verf.  Allen. 

TH  E  defendant  in  Michaelmas  term  was  furrendcred  in  dif-  Prifoner  it  n©t 
charge  of  his  bail ;  and  afterwards,  without  giving  any  *7^^.  1?  8'T* 
notice  to  the  plaintiff,  was  removed  to  the  Fleet.     The  plaintifF  of  jiig  remoTai 
in  Hilary  term  charged  him  in  execution  as  a  prifoner  in  B.  R.  toanfltherprifon 
And  this  term  the  defendant  moved  for  zjuper/edeas,  that  charge  ^fj'^^l^^^ 
in  the  court  where  he  was  not  a  prifoner  fignifying  nothing9  and  Tidd*i  Pnc. 
fo  two  terms  were  elapfed.     The  plaintiflF  infilled,  that  he  was  K.  B.  a  10. 
in  no  default,  not  having  notice  of  his  removal  i  and  that  thefe 
removals  do  not  appear  upon  the  covtmittitur  book,  where  the 
charge  in  execution  is  to  be  made.     But  the  court  granted  a  y?/- 
perjedeas :  for  the  plaintifF,  they  faid,  (hould  have  demanded  to 
fee  the  prifoner ;  and  if  not  produced,  would  have  known  where 
to  find  him,  and  bring  him  back  by  habeas  corpus^  to  charge  him. 
And  it  would  be  putting  difficulties  upon  prifoners,  to  oblige 
tbcm  to  give  notice. 


Vol.  II.  N  n 
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Buir.  Sett.  Ctf. 


to  zd  ed« 


5/V  William  Lee,  Knt.    Chief  Jufiice. 

Sir  Francis  Page,  Knt.  1 

Sir  William  Chappie,  Kut.  Ijif/lices. 

Martin  Wright,  E/q;  J 

Sir  Dudley  Ryder,  Kfit.    Jttorncy  Gcnerah 
Sir  John  Strange,  Knt.  Solicit  or  General. 


Talbot  vnf.  Ilubolc. 

..  J  ^  f'Y^  11  K  qiieftion  in  this  cafe  was,  whether  ns  the  city  of  New 

jui:Tc7s*wiih  ;»n  L      Stiu/w  hiul  all  cxclufivc  cominiflion  of  tlit:  pcarc,  the  juf- 

txciufiycchuie,  titw^  of  t]»c  c'-jiir.iy  of  //'7///  could  by  virtue  (-f  12  6!7r.  2*  r.  23. 

ihe  jufticciof  j^j^^i  J    ^.^^.^  ^^  .^  2^  act  in  cxcife  matters  within  the  city. 

the  cou.Kv  can-  J  * 


rot  a£l  in  mjt- 
ter>  01  cxcile. 


This  cnfe  wns  argued  three  times  at  the  b«;r,  and  this  term  the 
Ciilef  Juitice  delivered  the  refoJution  of  ilic  court. 

I.  That  the  crown  mTght  grnr.t  to  any  city,  to  have  juftices 
of  thtir  own  wirliin  ihemfelvvs,  and  exclude  the  county  juRices 
from  intermeddling  in  the  ordinary  bufincfs  of  a  jufticc  of  the 
pc.ice.      J}ro.  LtUii'j  Patent  ill.     DaltM  24.      2  ////?.  71.  (i). 


(r^  It  \vn3  admitted  in  this  cafe  tv  would  liave  a  concurrent  ju- 
tri.'.t  unlfl's  iherc  was  a  ;/(/z  /«.;u-  ril^'iciinn.  /'';«/>  A'r.v  v.  Sah:Jt::ry^ 
ijiinnnt  clu'ijt  in  the  com  mi  Tic  11  of  4  'l\im  Rr^.  .j^o.  AW.  i?r/.  15. 
chifier,  ihr  jaiticcL  fur  ihc  ccuu-     dec.  act. 

2.  Tlul 
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2.  That  In  fuch  cafe  the  aft  of  the  county  juftices  would  be 
voidy  and  not  to  be  conCdered  only  as  a  breach  of  the  franchife. 
2lri/l.  SSI* 

3.  That  though  the  12  Cur,  2.  gives  tlie  jurifdiftion  in  excifc 
matters  to  the  juftices  of  the  peace  rcfiding  near  tlie  place  where 
tliC  forfeiture  iliall  be  made,  or  offence  committed ;  yet  it  never 
was  the  defigii  of  the  Lcgiflature  to  make  any  alteration  in  the 
refpeftive  jurifdiclions  of  the  juftices,  but  only  to  veft  the  excife 
jurifdiclion  in  juftices  of  counties,  cities,  and  places,  with  refpe£t 
to  their  feveral  local  jurifdidlions  within  fuch  places. 


Bowyer  verf.  Bampton. 

UPON  a  cafe  ftated  at  nlfi prius  in  an  a£lion  by  the  plain-  ^hc  innocwt 
tiff  as  indorfee  of  feveral  promiflbry  notes,  it  appeared  that  iudorfcc  of  a 
the  notes  were  given  by  the  defendant  to  one  Jchn  Churchy  for  8"?"»"«  n**^  «« 
money  by  him  knowingly  advanced  to  the  defendant  to  game  aaion  againil 
with  at  dice,  and  that  Church  indorfcd  them  to  tlie  plaintiff  for  the  dnwcr. 
a  full  and  valuable  confideration,  and  that  the  plaintiff  was  not  J!"'-^^  ?*^  ^"* 

,      ,  .  .  /    ,  ^       the  indorlor 

privy  to,  or  had  any  notice,  that  any  part  or  the  money  for  upon  bis  in- 
which  the  notes  were  given  hud  been  lent  for  tlie  purpofe  of  dorfemcnL 
gaming. 


Upon  this  a  qucftion  arofe  upon  the  ftatute  9  Ann.  r.  14.  $  r. 
which  fays,  "  That  all  notes,  where  the  whole  or  any  part  of  the 
"  confideration  is  money  knowingly  lent  for  gaming,  (hall  be 
"  void  to  all  intents  and  purpofes  whatfoever,"  whether  the 
plaintiff  could  maintain  this  aclioii  againft  the  defendant.  And 
after  two  arguments  the  court  were  of  opinion  he  could  not  j 
for  it  is  making  it  of  fome  ufc  to  the  lender,  if  he  can  pay  his  own 
debts  wich  it:  and  it  will  be  a  means  to  evade  the  a£);,  it  being 
fo  very  difficult  to  prove  notice  on  an  indorfee.  And  though  it 
will  be  fome  inconvenience  to  an  innocent  man,  yet  that  will 
not  be  a  balance  to  thofc  on  the  other  fide.  And  the  plaintiff  is 
not  without  remedy,  for  he  may  fue  Church  on  his  iiidorfement. 
And  it  is  but  the  common  hazard  of  taking  notes  of  infants  or 
feme  coverts.  As  to  what  Holi  faid  in  Hufpy  v.  ^acoh^  it  was  Saik.  344. 
not  the  point  adjudgi^d,  and  the  Chief  Julticc  faid,  he  had  Carth.  356. 
feen  a  report  wherein  notice  was  taken,  that  all  the  learned  part  5  Wod.  175. 
of  the  bar  wondered  at  it  (i  ;•  ,  L.  Raym.  87. 

12  Mod.  96. 
• Holt  338.  S.  C. 

(i)  I'oli  Loiuey,  Jraller,  Diug.  741. 
N  n  2 
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Shuttleworth  v«/.  Pilkington. 

Bail-b-»ndj  need  A  Special  Original  was  taken  out  returnable  corim  Domho  Rege 
wordi  or  Uu-  re-  IX.  ukicutique  tunc  fuer'it  in  Angl'ia^  and  the  bail  bond  wag 
turnofpiocff..  without  the  words  ub'icunque^  i^c.  and  in  an  aft  ion  upon  it,  it 
Ptk.  KB.  106  ^^^  objefted,  that  by  the  llatute  of  Hen.  6.  (which  was  pleaded) 
107.  '  tlie  (heriiF  could  take  no  bond,  but  fuch  as  was  to  appear  at  the 

1  Term  Tvep.     place  in  the  writ  mentioned ;  whereas  this  might  be  to  compel 
^'i  ir6  1     ^"  appciirance  out  of  England^  if  the  King  (hould  happen  fo  to 
*■       ^  be.     &ed  per  curiam^  There  are  no  fet  form$  of  words  for  thefc 

bonds,  but  if  in  fubftancc  they  are  to  appear  according  to  the 
defign  of  the  writ,  it  is  fulHcient.  2  Cro%  786.  2  Vent. 
Ib'/m^^"  ^37*  ^  ^how.  51.  2  Lev.  kSo.  Trin.  3  Geo.  2.  Phtlipt 
6  Mod.  121.  V.  Philips^  in  Saccarioy  upon  a  quo  minuSj  the  bond  was  to 
appear  in  the  office  of  pleas  in  th<;  court  of  Exchequer  at  U^eft- 
tni/i/fer ;  and  that  was  held  well  enougli,  though  tlie  procefs  was 
to  appear  before  the  Barons :  we  will  underftand,  that  by  ap- 
pearing before  the  King  is  njeant  If^Jbre  the  King  in  hts  courts  and 
hot  before  the  King  in  pcrfon.  The  plaintifF  muft  have  judg- 
ment.    Ante  1^2* 

Slicer  verf.  Tliompfon. 

/inen<jirent.  T^  H  E  judgment  iu  Ireland  was,  that  the  plaintifF^/z//  rcco- 
loft.  ii82.  J^     yg.^   y^jid  upon  error  here,  it  was  amended  to  do  rccovcr| 

on  tlic  authority  ot  BLikcy  v.  Binninghaniy  ante  11 32.  (1) 


(i)  Fide  Short  v.  CoJin,>^  Burr.  2750.     Rtes  v.  Morgan^  3  Term 
R^p.  349. 


Between    the  Pdrlflics    of   Klrton   and  Wefton    in   Netting* 

hamfhire, 

IvWcpcr  of       T  T  PON  a  fpccial  order  of  feflions  it  was  ftated,  that  the 


iiiuaiwiorfurii-    \J    ^.:;^^^r  took  a  farnf  bf  \ol.  per  annum  in  Kiricn^  which 

!«-"'^  "!"'*"^'     bial  bjcn  let  at  that  rent  for  fix  years  laft  paft,  but  before  only 

lurr.  S^rt.  Cj.    at   7/.  fcr  annum  \  and  he  alfo  took  a  by-tack  of  20  j.  a- year  in 

ct^'Ei"'^/*'-©      ^'^'^'-f^^  '^"^  ^^^^  family  lived  ten  months  there  :  that  when  he  firft 

\cl.2!p.  189!     took  thci'c  tenements  he  was  not  of  ability  to  (lock  them;    and 

Ivp.  141.  s.  C.     bcinji;  told  by  the  foim'.T  tenant  that  lol.pcr  annum  was  too  much, 

he  aufwered,  he  did  not  regard  the  dcarnefs,  for  as  it  was   10/. 

a-yv:r*r  it  would  gain  him  a  fcttlcment,  and  put  an  end  to  a  dif- 

pute  between  two  towns;  but  defired  the  former  tenant,  to  take 

no  notice  of  this  to  any  body.     The  fciTions  determined  this  to 

be 
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be  no  fettlement  in  Kirton.  But  the  order  being  removed,  wns 
quafhed :  for  the  court  faid,  they  could  not  hold  this  to  be  frau- 
dulent, it  not  being  fo  adjudged,  and  evidence  of  fraud  is  r.ot 
fufficient  ( i ) :  and  as  to  the  value,  they  mull  take  \i  to  be  ac- 
cording to  the  rent,  unlefs  the  contrary  was  ilatcd  \  for  as  it  is 
a  removal  of  a  man  from  his  isxm,  it  Oiould  be  ihewn  to  be  un^ 
dcr  value. 


II56 


(1)  In  what  inftances  the  court 
may  form  theconclofion  of  fr^ud, 
although  it  is  not  fpecially  llarcd 
by  the  feflions  in  their  cafe.   Fide 


Wbaddington  and  TtJforJ,  ante 
1014.  and  the  cafes  cited  in  the 
note. 


Heathcotc  verf.  Goflin. 


[  "57  1 


T 


HE  affidavit  to  hold  to  bail  was,  that  the  defendant  bor-  nOeaa  €.19, 
rowed  2000/.  of  the  plaiiitifFon  bottomree,  which  money  Wiut  a  proper 
is  now  due  and  owing  to  this  deponent  by  virtue  of  the  faid  ^'balh  ^  ^^^ 
bendy  as  tkereby  may  appear.     I  objected,  that  this  was  no  oath 
of  the  debt;  for  fuppofe  every  penny  is  paid,  and  a  feparate  re- 
ceipt taken  for  it ;  yet  upon  the  face  of  the  bond  the  wliole  will 
appear  due.     Et  per  curlntfty    It  is  not  fufficient.     Then  the 
plaintiff  would  have  made  a  fuppLmcntal  affidavit  (i) :  but  the 
court  rcfufed  to  receive  it.  for  the  aft  of  Parliament  requires  a 
full  oath,  previous  to  tlie  ifluing  the  proccfsj  that  defi-ndants 
may  nor  be  harr.ifTcd.     And  tlK'icfore  in  this  cafe  the  defendant 
was  diftharged  upcrn  comnron  bail  (2). 


( 1 )  Emerfon  v.  HaivJtins^  I  IPllf, 
335.  ace.  Et  vide  Turner  v. 
fi^arrefjy  Andr,  70.  But  the 
practice  in  C,  B,  is  contra.  I'ldi 
Barnes  l6,  2  Banus  58.  Si.  8.|.. 
2  Black.  850. 

(2)  AfMt.  B.  R.  Hd.  19  Geo.  2. 
1  irdf.  121.  Where  ainJavit 
is  only  by  way  oF  rettrrcncc  it  is 
bad.  Rdlin  v.  Mdis,  upon  a  bill 
of  exchange  S.  i*.  1  /^7/,  279, 
ytnn'ngi  v.    yiartin,  on  an  fjcCl- 


mcnt,  S.  P.  3  Butr,  1447.  ^'Vi 
V.  Bell/ante,  poft,  1 209.  On  the 
ma;ler*s  ..Ilocaiur  Hovjdl  v.  Por- 
thereby  2  Term  Ktp.  55.  Se3 
all'j   Barclay    v.    //;/;;/,     4    i/wr. 


y95- 


Warbreck    v.     irkeeUr^ 


Barnes  lOO.  Ktl-y  v.  Dc^'jerei'X, 
S::y.  59.  lint  in  (he  c^fe  of  perfoiis 
fuing  in  tne  rif^ht  ot  another  per- 
for)   it  is  othvrwlfcr.      IV^imd  V. 


N 
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Wickcs  vnf,  iSirahan. 

A  joint  com-      r  ■  ^  H  E  defcii  Jaiit  and  his  partner  in  trade  Iiad  a  joint  com- 
ch'arge"  each  A      mifliop  of  bankruptcy  taken  out  againlt  tlicni,  under  which 

pjitaer  as  to  his  they  obtained  a  certificate;  the  plalntilF  was  a  T-parate  creditor, 
feparate  dtbtfi.      jnti  ^^j  obtained  a  judgn>cnt  before  the  comniiilion  or  a£l  of 
bankruptcy :  and  liaving  now  the  body  of  the  defendant  in   ex- 
ecution, the  court  was  moved  to  difcliarge  him,  upon  the   au- 
thority of  Howard  v.  Poole y  [ante  995.)  where  it  was  heW,  that 
a  feparate  creditor  miglit  conic  in  under  a  joint  comnniFjon  :  and 
(rt)  Moriy  80.     alfo  on  Abr.  Eq.  Qifd  55.      2  /V/;.  707.      2  JVill.  Rep.  500  (a). 
S«  ^«  And  the  court  difchargcd  liim  accordingly  ( i). 


(i)  Tivifs  V.  MrPy,   I  Ail.  67.     Hofjryz  :afe,  3  P.  irms.  23.    In 
the  mutter  of  i.-m/i/cfi,   i  A:k,  13d. 

Cafe  of  Aberydwith. 

Mardamut,  T  -^  ^^^^  ^'^^"j  ^"^  ^^^^  i"  ^'^^  ^^^^  ^^  Tlntnge!  about  four  years 

Ante  3C03.  and   X   ^tP^  ^^^  court  held,  that  though  it  was  difclofcd  that  there 

^s  nytc.  ^j^g  ^  fj^£^  q£  j.i^.tfiion,  yet  if  upon  lookhig  into  it  there  was 

good  rcafon  to  think  it  void,  they  would  award  a  mandavius  upon 

the  a£l  of  Parliament,  to  go  to  an  eledion,  and  not  wait  the 

event  of  any  controvcrfy  about  tlie  former. 


Dominus  Rex  verf.  Pocock. 

w?i.n  words  of  a      A  '^  infcfrmation  was  moved  for  againft  him  on  account  of 

jw(>c-arcin-      jl\-  words  fpokcn  of  Mr.' Kenty  a  jullice  of  peace.      And  the 

act icile,  and       affidavit  ftatcd,  that  in  converl;uion  aboui  a  warrant  granted  by 

^i"  U  q8  1     ^^*  Kent^  the  defendant  alkcd  ii  Mr.  Kent  was  a  fworn  juftice, 

and  being  anfwered  to  be  fure  he  was,  Ait  he  would  not  acl,  the 

defendant  replied,  If  he  is  a  fworn  jullice,  he  is  a  rogue  and  a 

forefvvorn  rogue. 

To  this  it  was  objcfted,  that  the  words  were  not  fooken  to 
him  in  thc*cxecution  of  his  ollicc,  but  only  in  relation  to  what 
he  had  formerly  done :  and  Soik.  698.  was  cite<l.  Et  per  rx/- 
riawy  There  ought  to  be  no  infoniMtion.  It  is  not  the  fame  in- 
I'.ilr  and  contempt,  as  if  fpoken  to  him  in  tlic  execution  of  hi« 
O-iice,  which  would  make  it  a  matter  inditlable  (i). 

(1;  r^iU  R£»  V.  Revel,  ante  421. 
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Dominus  Rex  verf.  The  Inhabitants  of  Great  Bedwin. 

AN  order  of  two  juftices  was  made,  without  faying  it  was  Scffiomc 
upon  complaint  of  the  churchwardens  and  overfeers,  nor  2in^iie**"^' 
du^  one  of  the  juftices  was  of  the  quorum^  nor  that  the  pauper  aTenmlntiu 
(who  was  a  certificate  man)  was  become  adually  chargeable.  Burr.  Sett.  a. 
Upon  appeal  to  the  feflionsi  they  fct  all  this  right,  under  5  Geo.  a*  sfjfct.^. 
<*•  19.  which  impowers  them  to  amend  defers  in  form,  and  pro-  1750.  voL  a.  p. 
cced  to  the  merits.     Sedper  curiam^  This  is  going  too  far ;  they  '*••  *••  M»» 
are  to  amend  defers  in  form,   before  they  go  into   the  me* 
rits ;  whereas  here  they  muft  go  into  the  merits  before  they  can 
introduce  the  amendment.    It  was  never  defigned  they  (hould 
infert  new  faAs,  but  only  amend  the  informal  way  of  fetting  out 
the  fa£ls  which  were  ftated.    The  order  therefore  for  the  amen<U 
inent  muft  be  quafhed^  and  alfo  the  original  order. 
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Sir  William  Lee,  Knt.  Chief  Juftiet. 
Sir  Fpancis  Page,  Knt^  -^ 

5/r  William  Chappie,  Knt.  \ju/lices. 

■  Martin  Wright,  Efq.  ^ 

Sir  Dudley  Ryder,  Knt.  Attorney  GeneraL 

Sir  John  Strange,  Knt.  Solicitor  General. 

\f    ... 

Goodbum  verf.  Marley. 

AN  aftion  was  brought  for  i  <;  /.  won  as  a  wager  at  a  hprfe^ 
race  ( i  )•  And  upon  a  cafe  made  and  argued,  it  was  deter* 
^sS^w^Tmi)  "^*"^^'  ^^^^  i^^  aflion  would  not  lie;  for  \bCar.  2,  c.  7.  hat 
thefe  words  horce  racings  and  a  great  many  other  words,  which 
are  not  particularly  mentioned  in  9  Ann.  r.  14.  but  are  within  the 
general  words  other  game  or  games*  And  the  court  feemed  to  be 
of  this  opinion  in  Oates  v.  Collins^  Trin.  6  Geo.  2.  though  it  wa* 
never  determined.  FiJe  i  Vent.  253.  The  defendant  ha4 
judgment. 


florfe  races  are 
within  the  adi 


(1)  ••  The  nvager  auas  fh/it  the 
mare  9f  one  B.  beat  the  defendatu^ s 
man?'  MSS. 

(2)  "  Aaordimg  to  a  MSS  note 
•*  of  th'fs  cafe^^^  (belonging  to  a 
''  learned  judge  now  upon  the 
'*  bench)  //  luat  ob}i8ed  in  this  cafe 
•*  that  inafmhch  as  a  late  ftatute 
**  vias  made  again/!  bor/e^raeitig  that 
**  is  an  argainent,  that  horfe^ fating 
•*  iva^  net  pohibited  by  any  ef  the 
** former  lauus,  for  if  it  wete^  this 
**  ftatute  Kfid  not  have  been  made  \ 
•*  and  therefore  it  luasfaid  it  could 
**  not  be 'xithin  the  ftatute  C)  Ann, 
•«  But  to  this  it  muas  an/zuereJ  by  the 
«« courts  that  though  hor/e-rachig 
•*  might  not  be  unlawful ^  jet  betting 

I 


"  at  hor/e-raeesweujo ;  ande^eu  thi 
«•  late  ad  of  fatHamemi  /peaks  o  ly 
*•  of  running  of  borjifi  or  hmfe'rmcimg 
^*but  fpeaks  nothing  of  iittiug  m 
*^  borfe*raceSfiohich  isthtprefrmicafex 
<^  and  then/ore  that  rule  earn  not  any 
**  waysajia  ihejrefeu/caJe.'^hASS. 
Biaxtom  v.  Pye,  2  f^lf,  909. 
Johnfon  v.  Banm^  4  Term  kep.  I. 
acc.  Seea]<binif/V«fWv  G^U^ 
4  Burr.  2432.  and  in  Gmd  r. 
EUiot^  3  Tetm  Rep.  706.  A  foot 
race  has  alfo  been  determioed  to 
be  within  the  9  Aua,  c^  14.  upon 
the  principle  and  amburity  of 
this  cafe.  Lynall  v.  Lomgbottom, 
2  IVHf    36.     Brown  V.  Betrkehyt 
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Chcfter  vtrf.  Crawley. 

TH  E  execution  of  a  writ  of  inquiry  before  fourteen  jurors  Fourteen  jaron 
was  held  good:  for  it  is  but  an  inqueft  of  office  (i),  on  a  writ  of  ia- 
whereon  no  attaint  lies.     2  Roll.  Abr.  673,  674.  "^"^^^  *~**- 


(1)  S.  P.  in  Ctol  V.  Beal^  I  V.  Le  Maifin,  /^.  368.  Hevrit 
Ld,  Raym»  176.  In  BearJmore  v.  v.  Mantell,  ib.  374.  Bruce  v. 
Carrington^  2  IVtl/^^Z.     Eicborn     RawlivgSj  3  fnif,  62* 

Dominus  Rex  wj/Beck.  f  ii5o  ] 

UP  O  N  an  information  for  perjury  in  fwearing  a  young  girl  Adding  the 
to  be  of  age,  in  order  to  obtain  a  licence;  which  was  fet  nameof  tparifii 
out  ///  Lac  verba  :  it  appeared  that  the  licence  when  granted  was  ^makehvold! 
to  marry  in  Bujhey^  IVatford  or  Aldenham  in  Hertfordjblre^  and 
then  came  a  blank,  which  was  filled  up  by  the  parfon  of  Pinner^ 
who  celebrated  the  marriage,  with  the  name  of  that  parilb^  and 
as  luch  it  was  defcribed  in  the  information. 

Upon  the  trial  at  Guildhall  before  Lee  C.  J.  he  held  that  this 
addition  did  not  make  it  a  void  licence,  for  the  place  is  not  of 
the  eflence  of  a  licence  •,  ai.d  the  practice  is  to  have  thcfe  blanks, 
and  fill  them  up  afterwards.  And  he  compared  it  to  the  cafe  of 
a  deed  altered  in  a  part  not  material  by  a  ftranger,  which  does 
not  vitiate  the  deed. 


Crookftiank  verf,  Thompfon. 

TH E  defendant  gave  a  bond  of  indemnity,  and  before  any  whf re  th- 
breach  became  a  bankrupt.     And  being  now  fued,  moved  .^"^'f'*  ""^  \  ^"* 
to  be  dilcJrarp;ed  on  common  bail.     15ut  the  court  compared  it  mpicy,  :h-  Umd 
to  the  cafe  of  Tally  v.  Sparkcs,  [ante  867.)  and  ordered  he  fliould  **^-^  ciUKartca. 
give  fpecial  bail  (i).  "       Ante  1043. 


(l)  ^mithfon  v,  jfobn/'cn,  Barnrs  ty  be  liable  in  confequence  of  a 

113.    S.   P.       Coitrell   V.    Hooke,  breach,  yet  if  he  has  not  adluaily 

Dcjtgl.    97.     ylipp  V.    P/-HY,    ib.  J  ad  it  till  after  the  bankruptcy, 

160.     yo:tn7  V.  H'jckhy,    2  lifack.  he  caimot  prov'e  it  under  the  :om- 

840.      Vawlzrh^yden  v.   Dc  Pa'tba^  million.      Paul  v.  Ju-ti^      1  Tarn 

3    IV'tlf.    528.     Ex  parte  \4>\h(y^  Rcf^.  59;.  or  unlels  he  has   been 

Convp.  460.     H.Jhuyfon   v.    ll^cod^  taken  iu  execution,  which  is  con- 

brli'^e^     I    Dou^;^,    166.      Talor  v.  fid.Tcd   as  a   fatisfaition.     Chilton 

Mill:,  ib.   525.      Utterjhn  v.  ^er-  v.  ifljjjif:^  3  li'ilf.  13.      Goddard 

mn,   3    Titm   Rfp.    5^9.    4  Term  y,  Vandc^b-jdon^  ib.  2Gz» 
Rtfp.  570.     Ana  ihou^h  tnc  furc- 
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Sir  William  Lee,  Knt.  Chief  Jujiice, 

Sir  William  Chappie,  Knt, 
Martin  Wright,  E/q\ 
Thomas  Denifbn,  E/qy 

Sir  Dudley  Ryder,  Knt,  Attorney  General* 
Sir  John  Strange,  Knt,  Solicitor  General, 


[  Jtiliicet, 


l)ominus  Rex  verf.  Sir  Thomas  ReynelK 

0U9  ivar^arito      IT  ^  ^  ^^"^^  ^^^^'  *'*^^  ^"  information  in  the  nature  of  a 

lie's  for  a  fi.rry.        A     qt^  nvarrantt  would  lie  for  claiming  an  exclufivc  ferrjr  over 

the  Thames  from  Lalcham  ( i )  :  but  difchargeJ  tlie  rule,  bccaufc 


(1)  In  Rex  V.  Nicbol/ont  ante 
299.  Ilex  V.  Hulftot!^  anteCix, 
and  the  cafes  cited  id  the  note 
Rex  V.  fifjfUf,  ante  836.  Rex  v. 
Hi^avclf  Ca/.  Ttmp.  Hard,  z^'j ,  Rex 
V.  Fiancharil,  ante  1149.  and  Rex 
V.  Junes^  pofl.  1213,  ihe  court 
feems  either  to  have  deiermined 
or  taken  it  for  granted  that 
they  can  grant  an  lufurma- 
tion  in  nature  of  a  quo  'warranto 
in  the  name  of  the  clerk  of  the 
crown,  at  the  infianceofa  private 
relator  for  a  fuppofrd  ufurpaiion  of 
anyolhceor  tr.inihH'e  of  a  public 
nature.     But  in  Rfx  v.  Ma^Jdcn^ 


3  Rurr,  1S12.  all  the  Judges  arc 
rather  of  a  contrary  opinion,  and 
declare  that  there  arc  no  traces  of 
the  Kin^'i  coroner  and  aiiornry 
having  filed  futh  an  inforraaticn 
bcfoic  4  &  5  IV,  l^  M,  c.  18.  and 
^/;;;#,  f.  20.  yi  4.  and  that  fuch  au- 
thority' is  not  given  by  the  former* 
as  it  was  meant  not  to  augment  but 
to  check  the  power  of  the  crown 
ofiice,  and  the  latter  only  extends 
to  corporate  ofhces  and  corporate 
rights.  Vide  Rex  v.  H'iWamt,  I 
/»'/./;.  402.  I  B/aci,  Rep.  93.  S.  C. 
Rexv.  Mar/dc'M,  uf/ufra.Sitkil  Rtx  v. 
//".  HaWj.  5  Trm  Re/>.  375. 
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it  only  appeared  he  took  money  of  pafll-ngers,  which  is  not  fct- 
ting  up  an  txclufivc  right. 


Dominus  Rex  vn/,  Jones. 

A  Plea  in  abatement  was  put  in  to  an  information  in  nature  ^^*j*^*''  "' 
of  a  quo  luarrnntOi  anil  fet  alide  for  want  of  a  title  to  the  »„  abatement^* 
airulavit  annexed  to  it :  for  the  pradice  in  the  crown-officc  can-  injhe  crown- 
not  alter  the  aft  of  parliament.  •  ®®*'*- 

Marflial  verf.  Riggs.  C   '^^i  J 

IN  trcfpafs  it  was  moved  in  arreft  of  a  judgment,  that  the  dc-  Amendment 
clarntion  was   with  a   quod    cuin\  but  the -plaintiff  filing  a     "^*'5'« 
right  bill,  the   court   amended  the  declaration  by  it,  though  for 
want  of    thinking  of  this  before   many  judgments  had   been 


w 

arrefted. 


Dominus  Rex  \'crf,  Cornforth  et  al'. 


THE  court  printed  an  information  againft  the  defendants  Abaftirdlt 
fortakiiip:  away  a  natural  daughter  under  fixtccn,  under  ^'.^*" J 1,"*^ '*ll 
the  care  of  her  putative  father  :  being  of  opinion,  it  was  within  i  Boit.  by  Conft, 
the  third  fed.  of  4  £5*  c  P.  tT  Af.r.  8.  4^5  pi-  53^- 

•^  S.  C.  in^re  fulL 

Between  the  Pariffies  of  Cotlcigh  and  Stockland. 

AN  acre  in  Ccthigb^  wherein  A,  had  a  leafe  for  lives,  was  v/hatapur- 
niorteajrcd  to  :\p.iNpcr  for  ic/.  When  the  mortc^gor  died,  <^*^*<- «f  sc{« 
there  w;is  two  years mterelt  due,  and  he  alfo  owed  i^/.  loj.   to  rr:.i-mrnt. 
the  mort^Mget  hy  bond  and  fnnple  contrail.    And  it  was  agreed  ^'^-^  Sett.  Ca. 
between  t!;e  widow  and  the  mortgnp-ce,  that  he  ihould  admini-  Jv],' ^*  ^*  "*^ 
(ler,  and  take  all  but  the  hou(hold  goods,  which  he  did.      And 
tlie  fcHions  having  held,  that  his  taking  to  tiii>  icre,  and  living 
on  it  eight  years,  did  not  gain  a  fettJemtnr  under  i;  Geo.  i.  r.  7. 
which  requires    a  /;/;.^  ^i/j  payment  of  30/.     The  court   now 
quiil^d  thir  ortlcr.  it  beirg  to  ail  intents  of  law  and  equitv  the 
iHiiic  aa  actual  p.jymcr*:  cf  the  confidcration  niuncy. 
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Stroud  ver/.  Tilly. 

MMfldtibTvLfb  P^^  curiam.  Though  a  plaintlfF  cannot  regularly  more  i6 
vtMMu  X     change  the  venw^  yet  he  may  in  cffeft  do  it  by  moving  to 
amend.     And  it  was  done  fo  in  this  cafe,  by  ftriking  out  Z)<^- 
fetjbire^  and  inferting  Middle/ex.  (i) 


( 1 )  Ri'vet  et  aV  v.  Cbdmoridley 
et  aL  foft,  1 202.  HalktM.  Hallet^ 
inij,  173.  Savary  v.  Strk,  Say. 
150.  Griffith  V.  Holliei-,  ib.  294. 
S.  P.  So  alfo  tn  a  qui  tarn  aflion, 
vide  Bennett  v.  Smithy  I  Burr, 
402.  But  that  the  plaintiff  may 
move   to  bring  Back  the  'uenus 


when  changed  by  defendant  even 
after  thecaufehad  gone  down  to 
trial,  and  need  not  move  to 
amendy  upon  which  he  could  onlf 
obtain  a  rule  niJJ.  fldt  Bru(kpa-:o 
V.  Hopkins^  C(nvp,  409.  But  fee 
■  V.  Buddington^  1  Crom^. 

Praa,  114. 


[   "63   ] 


A  certificate 
man  miy  be  fent 
bock  though 
there  is    a 
iniftake  in  the 
name  of  the  pa- 
ri fli  to  which 
it  is  addrefl'ed. 
Burr.  Sett  Ci. 
tiu  S«C.  more 
tfiai. 


Between  the  Pariflies  of  St.  Nlcbolas  in  Harwich  and  Woolver- 
ftoncin  Suffolk, 

THE  paupir  came  mio  Htrw'tch  with  a  certifrcate  front 
IVoolverJlotiey  addrcffed  to  the  parifli  of  Har'zvicb  near 
Dover  Courty  and  delivered  it  to  a  parilhioner,  who  did  not  ap- 
pear to  be  an  officer  of  the  parifh  (i).  Tlie  feffions  were  of 
opinion,  he  had  not  taken  10/.  per  annum  in  Harwich^  and  was 
therefore  not  fettled  there  :  but  as  there  was  a  miftake  of  tlie 
name  of  th^pariCh  in  the  addrefs  of  the  cciftificate,  they  hcK^ 
Woolvtrjlone  could  not  be  obliged  to  receive  the  panpar.  But 
upon  debate  it  was  ruled  they  were ;  for  it  is  not  to  be  conficicr- 
cd  as  a  certificate  to  any  particular  parifli,  but  as  a  gcn^rr^l 
acknowledgment  of  his  being  a  parifliioircr  of  Wozlvcr- 
Jloney  and    is  conclufive    againft-  them   for  ail  the  world  ( 2 ) : 

sr.J 


(1)  The  words  of  the  ord'»r  are, 
•*  That  the  fa  id  TIjomas  Pafjons 
*•  (^t he  pauper)  went  into  the  pa- 
'*  rifh  of  Si.  Nicholas  in  Hnrivich 
•*with  the  faid  certificate,  and 
"delivered  ihe  fime  unto  M.'.  G, 
•*  D.  an  inhabitant  of  the  faid 
•'  parifli:  but  luhtthtr  he  ix:cs  a 
^^  cl.utchv;ariUn  or  oierj'eer  of  the 
*  *  fa  id  par  jk  did  not  appear .  * ' 

(2)  Hunt  on  v.  iiaint  Maiy 
Axr^  Solk.'  535.  S.  P.  //  v'^de  Rtx 
V.   Bipifidz^   Bmr.  5.  C.    384. 


But  All  Saints  v.  Saint  Giles,  S.i.'k. 
^30.  Kex  y.  LuLLinham^  4  7  rj 
Kep,  251.  are  conira,  it  ^'Je 
Jones  V.  Arvndcl^  2  Bla.k.  Rtp. 
324.  "But  although  the reafor.  of 
*•  this  determinarjon  that  a  terlifi- 
*'  cctc  is  not  to  be  confidered  as 
"  one  granted  to  any  particul:ir 
*'  pariO  /'  (eoms  irreconcilable 
wiih  thee  occihonj;  ye(  as  H.  was 
the  pariih  wiiirh  IT,  h^^d  in  con- 
templntiori  when  it  granted  the 
Cei  lificaie,  and  as  H,  \\zd  regularly 
received 
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and    the    delivery    of   it    to    an    ofEcer    is    not    neceflary 
(3)- 


Iil5j 


received  the  pauper,  and  had 
jieg]e£lcd  to  remove  him  upon  the 
faich  of  its  validity,  perhaps  the 
determination  may  not  be  confi- 
dered  as  erroneous  notwichftand- 
ing  the  weaknefs  of  the  reafons 
upon  which  it  is  built.  Vide  Rex 
V.  Kirify  Stephen.  Burr.  S.  C. 
664.  2  Boit  by  Cwft.  799.  pL 
748.  S.C. 

(3)  But  if  he  keeps  it  in  his 
own  pofleffion  he  (hall  not  be  con- 
sidered as  difqualified  thereby  ei- 
')ier  from  gaining  a  fcttlement  io 


the  parifli  to  which  it  is  given 
or  from  giving  one  to  his  appren- 
tice ;  for  the  words  of  8  &  9  ^.3. 
r.  30.  are,  «*  (hall  procure  bring 
**  and  deliver  to  the  church war- 
"  dens,  &c."  Rex  v.  W^enJUy,  5 
Term  Rep.  1 54.  I^ol.  182.  S.  C, 
But  fnch  certificate  as  between  the 
parilh  granting  it,  and  that  to 
which  it  is  dirked,  will  be  con- 
cluiive  evidence  of  a  fettlement 
againft  the  former  up  to  the  time 
of  its  date.  Fide  Rex  v.  Buck^ 
hgbam^  Cald,  64. 
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1 5  Georgii  2  Regis,     In  B.  R. 
Sir  William  Lee,  Knt.  Chief  Jujlice. 

\ju pices. 


Sir  William  Chappie,  Knt. 
Martin  Wright,  E/j; 
Thomas  Denifon,  E/q; 


Sir  Dudley  Ryder,  Knt.  Attorney  General. 
Sir  Jolm  Strange,  Knt.    Solicitor  General. 


Bogg  verf.  Rofc. 

Praaice,  y  rji  ^^^^  fettled  (on   coufiJcration)  that  when  a  term*$  notice 

X  of  trial  is  required  »ipon  an  old  iflUe,  the  notice   muft  be 
given  before  the  ellbin-day,  and  that  is  a  full  term  (i). 


( 1 )  ILirvQ-  V.  Porter,  antf  211.  centra.     See  Peyton   v.  Burduu  a^tt 
lico» 

Between  tlie  Parilhes  of  Ladock  and  Saint  Ennidorc, 

Serving  «M-  h-  A    Fcrfon  was  hired  for  a  year,  and  fcrved  half  a  year,  when 

year  win  an  j^^  ^y^^  malter  died  :  the  executor  (wlio  lived  in  ariothcr  pa- 

ther  prrijhis?"  rifti)  afkt  d  the  fervant  if  flic  would  ferve  out  the  year  with  him; 

frrtlrmcntihcrc.  flie  did  i'o  :  and  now  on  the  authority  of  the  cafe  of  Ivinghoe^ 

f-Ts!c!*^'**  C.i///t  90.)  the  court  held  it  a  fcttlement  in  the  executor's  p«- 

n.'iidi  tuUtr  ri<h  i  for  the  laft  fervice  is  not  to  he  c-onfidcred  as  a  new  agice- 

'*^7*  *.^^'*  niJrtt,  bu:  a  continuation  of  the  fnlt.                                     1 
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Domlnus  Rex  ver/>  Sidney* 

UPON  removing  an  indiftmcnt  from  the  feflions  of  oyt-r  Cofts  m  re- 
and  termifier^  the  defendant  and   his  bail  entered  into  a  n?o\.»Uofin- 
I      J  ^    ^«  1  I  ^1-         .  d laments  are  iwt 

500/.  recognizance  to  pleads  go  to  trial,  and  appear  on  the  return  required  \m  a 
of  the  verdift.    lie  did  fo,   and  received  judgment.    And  upon  common  lawrt? 
motion  to  difcharge  the  recognizance,  it  was  infifted  he  fhould  «>8'"'»»*»"'' 
pay  cofts  :  but  thi  1  not  being  in  20/.  the  fum  required  by  the 
(latute  5^6^.^  M.  r.  1 1,  the  court  held  it  was  to  be  con- 
fidered  as  a  recognizance* at  common  law  (1).    And  precedents 
being  fearched,  it  was  found,  that  colls  had  not  been  required, 
lltfre  therefore  being  a  performance  of  every  tiling  the  Vords  cx« 
tended  to,  tlie  court  difcharged  the  recognizance  (2). 


(i)  Regina  V.  Ewer,  Salt.  ^6^.         (2)    Rex  v.   Forr/rca,    1   Burr* 

10.  S.P. 


Dominus  Sex  verf.  The  Inhabitants  of  Sherborne. 

A  Certificate-man  has  a  fon  born  in  the  parifli  to  which  he  ^j^^  ^^^  ^^  ^ 
was  certified,  who  when  fixteen  years  old  hires  himfelf  as  ccrtjfic»te-miii 
a  fervant  to  a  button-maker   in  the  fame  pari (h,  and  ferves   a  gains  no  fcttle- 
year.     And  upon  confidering  the  words  of  9  \£f  10  ^.  3.  r.  1 1.  l^d"fervice. '"°*^ 
which  declare,  **  That  no  perfon  or  pcrfons  who  come  in  by  Burr.  Sett.  Ca. 
"  certificate  (hall  be  adjudged  to  gain  a  fettlement  by  any  aft  ^j  s^'c^"' 
"  whatfoevcr,  except  he  takes  10/.  per  annum ^  or  executes  an  vol.?.  p.  385. 
•'  annual  ofiicc."     The  cof  rt  held,  that   the    fon    of  the  cer-  No.  203. 
tificate  man  was  equally  within  it,  and  that  therefore  the  hiring  '  *  no^i^c. 
and  fervice  in  this  cafe  gave  him  no  fettlement  (i).  s.  C. 


(l)    Rfx  V,  Bray,   Burr.  S.    C.     Burkhigbam,     Burr.    S.    C.    314. 
259.     I  r^7^:  Re^.  121.     Rt:x  v.     Say,  Rep.  1 1.  S.  P, 


I 


Grey  verf.  Jefferfon. 

N  7i  fcire  facias  againlt  bail,  the  plaintiff  made  a  mlftakc  in  Scire  facias 
fetting  out  the  reco;rnizance,  which  the  defendant  took  ad-  ag-»'n.^  bail  not 
vantage  of  by  plearling  Nul  tivl  record :  and  afterwards  the  plain-  ^^c  40U 
tiff  moved  to  amend  it,  but  was  denied  ;  iox  fcire  facias^  S2ig:i\n^ 
bail  are  never  amended,  and   the  courfc  is  for  the  plaintiff  to 
quafli  his  ovvii  writ.     Thi.;  may  be  to  defeat  the  bail  of  an  op- 
portunity to  furreiidcr,  which  he  would  have  done,  if  Jie  could 
not  have  been  fure  of  i'ucj  jiidin^-  in  his  plea. 
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Dominus  Rex  verf.  Fletcher. 
If  one  fmuggier  'Tp  H  E  defendant  was  indifted  on  the  z£k  o  Geo.  2.  c.  30 


T 


hno'twhhiVthc  -'^  /•  lo-  for  being  armed  andaflifting  in  running  uncuftom- 
ftatute  though  ed  goods.  Upon  trial  a  fpecial  verdi£l  is  found,  whereby  it  ap« 
the  ochcR  have  peared  that  they  were  above  three  in  company,  and  all  the 
others  had  fire-arms,  but  the  defendant  had  only  a  common 
horfe  whip.  And  upon  argument  the  court  ftrongly  inclined, 
that  he  was  not  guilty :  for  the  a£l  makes  it  a  material  circum- 
ftance  in  each  man's  cafe,  and  thefe  a6ks  are  to  be  taken  ftri£l- 
]y.  They  did  not  however  determine  it  upon  the  firft  argu- 
ment, but-  gave  Mr,  Attorney  General  time  to  confidtr  of  it ; 
who  upon  conference  with  me  declined  to  argue  it,  and  the 
prifoner  had  judgment,  and  was  difcharged. 

Dominus  Rex  verf.  Moravia. 

Order  of  ba-  A  N  ordcr  of  baftardy  dated,  that  the  woman  was  delivered 

S^'^^^ei.  300  -^^  ?f  ^  ^*'^^  baptized  in  the  parijb  of  A.  and  it  was  objeScd 
310'.  '  '  that  this  docs  not  import  it  to  be  born  there,  which  is  the  only 
3  Bott  by  Conft.  circumftance  to  warrant  the  parilh's  applying  for  relief^^  But  the 
t!c.  more^itu.  court  faid,  that  by  a  reafonable  conftrudion  it  may  be  fo  under^ 
flood,  and  confirmed  the  order. 
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pi.  66.  note  t* 

Sir  William  Lee,  Knt.  Chief  Jujlice. 

Sir  William  Chappie,  K»t.  ^ 

Martin  Wright,  E/q;  \juftices. 

Thomas  Denifon,  Efq\ 

Sir  Dudley  Ryder,  K/it.  Attorney  General. 
Sir  John  Strange,  Knt.  Solicitor  General. 


Dommus  Rex  verf.  Taylor, 

THE  court  granted  an  information  againft  him  as  for  anu-  Keeping  gun- 
fance,  on  alFidavits  of  his  keeping  great  quantities  of  gun-  powder  in  great 
powder,  to  the  endangering  the  church  and  houfcs  where  hc.^^J",^""*** 
lived. 

Pitts  verf.  Meller  et  ux'. 

IN  trover  againft  both,  and  judgment  and  execution  agalhft  Baron  and  feme, 
both  :  the  court  refufed  to  difchiarge  her  out  of  cuftody,  un- 
Icfs  it  could  be  (hewn  that  there  was  fraud  and  collufion  between 
the  plaintifFand  the  hufband  to  keep  her  there  (!)• 


( i)   Finch  V.  Duddln^  po/}  IZ37.  clearly  appears.   Lawford  v.  Gsr- 

Lan':^f}affe  v.  Kaim^    1   IVilf,  149.  d'iue}\     Barnes  96.      Harnfon    v. 

Wihnot  V.  Butlrr,  Sny.  1 49.    j^'ton,  BcarcVffe  etux^^pofi  1 272.  Rohrts 

3  inif.  124.    Bcnymatt  V.  Gi  berty  v.  Andrrxs,  2  Black,  7 20.  and  the 

Barnfs  20 3.  S.  P.    Jack/on  v  Ga-  cifes  there  cited.  Jlnon,  3  ^///  121. 

hrte^    I    Fentr.  51.     fccms   contra,  Etlwunis  v.  Rourke,   1    Term  Rep, 

But  if  the  wife  is  in  cuftody  upoa  4S6.   and  fee  Hoitund  v.  Erjkhte^ 

mefne   procefs,   (he    (hall  be   dif-  Barnes  100.     Pcar/on  v.  Meadcrt^ 

charged  out  of  ciiilody  upon  filing  2  Bliuk,  Rep.  903. 
comrnon   bail,    if   her  coverture 
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W«rdiofajuf. 
tice  a^ionable. 


Kent  ver/.  Pocock. 

THESE  words  fpoken  of  a  jufllce  of  peace  in  the  execu- 
tion of  his  office,  and  relating  thereto,  were  held  a(!^ion- 
able,  viz.  Mr.  Kent  is  a  rogue^  according  to  the  cafe  of  uyion  w 
Blagravey  {ante6i'].)  1157. 


Where  fiiU  cods. 


Bcale  vcrf.  Moor. 

IN  trefpafs  the  defendant  juftificd  for  away,  and  the  plain- 
tiff  replied  extra  viattij  and  obtained  a  verdift  and  d:;mnp;c3 
under  40/.  But  the  court  allowed  full  cofls,  becaufe  this  is  a 
cafe  where  the  right  came  in  qucflion  (1). 


(1)  Hhrhs  V.  jfcr.*JiingSy  ana '^26.  S.  P. 


The  court  will 
Intend  .ir  order 
late  feivedf 
where  the  order 
on  appe  il  a 
made  ;)C  the 
iiex:  fciTiuns  but 
on**. 

jSffT  Ca.  p. 
2?.^.    No.  220. 
S.  C. 


Between  the  Pariflics    of   Road  in   Somcrfctfliirc  and  North 
Bradley  in  Wilts. 

A  Pauper  was  removed  from  Read  to  North  Bradh.  North 
Bradley  gave  notice  to  appeal,  on  which  Road  tock  him 
back,  but  however  got  their  order  confirmed  at  feflions.  The 
next  feflions  fet  bt)th  afide  as  fraudulent.  And  now  Road  in- 
fifted,  that  the  ordtr  was  good,  as  not  being  appealed  from  at 
tlie  next  quarter  fcflion.  And  as  to  the  other,  that  it  was  not 
in  the  power  of  one  fcflion  to  fet  afide  the  aft  of  the  other  ^^i). 
All  being  now  before  the  court,  they  quaflied  the  firfl  or.lcr,  as 
being  properly  quafliablc  on  appeal ;  and  would  not  take  notice, 
that  it  was  not  at  the  ne:.t  feflions  after  fervice  of  the  order, 
which  being  in  tlie  cafe  of  a  recent  a])peal  tlicy  would  fuppofe 
to  have  been  ferved  too  late  for  an  appeal  to  the  next  feflions  (2\ 
AjuI  as  to  the  ordcrr  of  corfiriiuitici:,  diey  quiiilicd  tliat,  as  r.ot 
bcinj;  made  on  any  appeal,  and  conUc:r.cnt!y  without  jurihiic- 
tion  (3\  and  at  the  fame  time  cu.ifhcd  rl)C  h::tcr  part  of  tli^.-  fe- 
ccnd  fclFions  order,  tliat  rcfcinucd  that  ccniirination,  as  not  be- 
ing properly  before  ihtm. 


( 1 )  Hde  Rt.\  V.  Codfi,  JJ,  2 S,rL     A!'*-  v.  T.-^rlr;,    i  S.J'.  Ca.  1 75.  pi. 

(2)  Rfx  V.  Nvf.'oNj   iifite  831.  (3)  2  6V/*.  479.  S.  1\ 
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Between  the  Pariflies  of  Lydlinch  and  Hilton. 

THE  cafe  of  New  IVindf.r  and  White  JFaltbam,  [a)  Trhj.   Baftard  ofa  cer- 
5  Geo.  I.  turning  chiefly  on  the  certificate's  being  conclu-  J^^;-*^**  J;;^^^'*  ^* 
five  to  the  parifli  which  gave  it,  and  certified  two  perfons  as  man  ^^^^^^ 
and  wife  :  it  now  came  under  debate  again,  and  was  detcrmin-  'Burr.  Set.Ct. 
ed,    that   the  baftard  of  a  certificate    perfon  is  fettled  where  J?/ £J"^^^  o. 
born,  and  is  not  a  *  Mid  to  be  fent  back  within  the  meaning  of  ^,ji.  ^/p  ^^^^ 
die  ftatute.  No.  170.  s.'c 

(tf)  Ante  i86. 

•  It  was  agreed  that  the  word     Sec  Burr.  SeftL  Caf,   190.    Note 
ibild  meant  a  legitimate  child  only,     to  id  Edition. 

Jackfon,  qui  tarn,  &c.  verf.  Gifling.  [   li^9  ] 

IN  debt  on  the  ftatute  15  Car.  2»  c.  8.  for  felling  fat  lambs  Plea  of  a  rf  cove- 
alive,  the  defendant  pleaded  that  in  the  fame  term  another  ^^J^'^^^jifniJft' 
informed  againft  him  and  recovered.     And  on  demurrer  it  was  (h.vthed^y 
held  ill,  according  to  2  Lev.  141.  becaufe  he  did  not   fet  out  each  bill  was 
the  days  on  which  each   bill  was  exhibited,  that  fo  the  court  «*'^'*^*^*=*^- 
might  judge  of  the  priority  (i). 


( I )  This  was  a  plea  In  bar.  Vide  twecn  a  plea  in  bar  and    one  in 

3  Burr,  1428.    where  the  prcfrnt  abatrment,  and  that  in  both  the 

note  is  corredled.     Its   accuracy  particular  day  inuil  be   fet   our. 

however  is  fullained  by  Dennifon],  Fide  Coombev.  Pitt^  3  Burr.  1423. 

U.    1434-      But  that    there     is  1  Bluck.j^ij.  S.  C. 
no  diAindion   in  this  point  be- 

Davis  verf.  Miller  ct  ux*. 

THESE  words,  **  You  cheated  the  lawyer  of  his  linen,  ^^^*  "o* 
**  and  ftood  bawd  to  your  daugliter,  to  make  it  up  with 
**  him,  you  cheat  every  body,  you  cheated  me  of  a  (heet,  you 
•'  cheated  Mr.  Saunders^  and  I  will  let  him  know  it  :"  were  held 
not  attionable,  without  a  cGlloquium  of  the  plaijiiifr'a  trade  or 
profeffion  (i). 


(l)    Hdtx  Com.  D.g,  Tit.  AcVonfor  Dif.nn.iti^n.  ^F.  7.)  263. 

O  02 


1170 


M  ichael  mas    Term 

16  Georgii  2   Regis.      In  B.  R. 

Sir  William  Lee,  Knt.  Chief  Jujlice. 

Sir  William  Chappie,  Knt.  n 

Martin  Wright,  Efq;  ?  Jujliccs. 

Thomas  Denifon,  E/q; 

Sir  Dudley  Ryder,  Knt.    Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


Ball  verf.  The  Hundred  of  Wymcrfley  in  Northamptonfliirc. 

What  is  a  good      y  y  pQ  N  a  cafc  made  at  the  aflizes  on  the  ftatute  of  hue  and 

s'gco.T.  ".^6.    vy    c'^y*  'f  ^^s  dated,  that  foon  after  fix  in  the  morning  the 

in  an  adlion         plaintiff  was  Tobbcd  at  two  miles  and  an  half  diilance  from 

df-^d"fr^*^  *^"""   ^^^^f^otnptofj^  and  the  highwayman  cut  his  bridle  and  llirrups. 

Bull.  L.N.  P.     threw  them  into  a  ditch,  and  turned  his  horfe  loofe  5  that  the 

185.  plaintifF  recovered   them,  remounted,    rode    through   a  village 

called  C'Atofiy  where  he  gave  no  notice,  met  three  men  on  the 

read  whom  he  informed  of  the  robbery,  and  arrived  at  Norih^ 

ampton  by  feven  of  the  clock,  and  gave  notice  to  an  inn -keeper 

there,  from  whence  he  went   to  Rothcrthorpe^  three  miles  off, 

where   the   high-conftable  lived,  and  between  eight  and  nine 

gave  notice.     And  whether  this  was  fufficient  to  maintain  the 

action  within   8  Geo.  2.  c.  16.  \vhich  requires   that  the  party 

robbed  fliall  "  with  as  much  convenient  fpeed  as  may  bi  after  the 


(i)  Tliie  Uljifvuorlh  v.  The  Hundred  of  Cr'wijboe,    2  Wiff,  1 05.    4 
Cc:ii.  Di^.  Hunured  (C.  4.)  356. 

«  robbery 
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*•  robbery  give  notice  to  one  of  the  conftables  of  the  hundred, 
"  or  to  fome  conflable  of  fome  town,  paridi,  village,  hamlet, 
•*  or  tithing,  near  unto  the  place  where  fuch  robbery  (hall  hap- 
••  pen,"  was  the  queftion. 

And  the  court  on  argument  held  it  to  be  good  notice,  for  the 
high  conftable  is  the  propereft  perfon  to  go  to,  and  it  is  not  re- 
quired he  muft  go  to  the  next  conftable.  It  appears  the  plain- 
tiff loft  no  time,  confidering  the  circumftances  he  was  in  ;  and 
Rotherthorpe  is  not  at  fuch  a  diftance,  but  that  it  may  come 
within  the  meaning  of  the  word  near.  So  the  plaintiff  had 
judgment. 

Coy  vcrf.  Hymas. 

THE  plaintiff  obtained  judgment  for  388/.  o /.  id.  In  Variance, 
debt  thereon  he  defcribed  it  as  a  judgment  for  388  A  only, 
omitting  the  penny  :  the  defendant  pleaded  Nul  iiel  rcard :  and 
on  i flue  joined  infilted  on  the  variance.  The  plaintiff  dcfired  it 
might  ftand  over,  and  at  another  day  produced  the  record  with  a 
remittit  of  the  penny  added.  The  court  rcfcnted  this  as  an 
abufe  of  their  indulgence,  and  faid  they  would  ftill  confider  it  in 
the  (ituation  it  was  in  before  :  or  if  not,  yet  the  variance  was 
not  cured,  for  a  remit  tit  muft  be  before  judgment,  whereas  this 
is  after.  And  confidering  it  as  reducing  the  firll  judgment,  is 
making  an  inconfillency  on  the  record.  The  moft  it  can  amount 
to  is,  an  acknowledgment  of  fatisfa6lion  of  fo  much  of  the  mo- 
ney recovered.  The  defendant  h^d  judgment  of  deficit  de  recordo^ 

Holloway  vcrf.  Smith, 

IN  trefpafs  the  defendant  juftifies  a  diftrefs  for  toll,  and  fe:s  Toll  is  not  in- 
forth  a  cuftom  in  Daveritry  to  hold  a  fair  on  St.  Au/lin^s  day  cident  to  a  tair. 
and  take  toll ;  and  that  Queen  Elizabeth  reciting  all  this,  had 
granted  them  two  new  fairs,  one  on  the  Tuefday  after  Eajlcr^ 
and  the  other  on  Saint  Matthew's  day,  luith  all  profits y  commodi* 
tiesy  emolmnentSy  iiberties^  andfreecufiGinsadhujuJinodifiriasper'^ 
iitjcn\  On  demurrer  thcjuftification  was  held  ill,  for  toll  is  not 
incident  of  common  ri;;ht  (i),  and  therefore  not  within  the 
words  of  reference  •,  and  being  new  fair.?,  upon  which  no  toll  is 
granted  by  exprcfs  words,  the  cuftom  cannot  extend  to  them. 
So  tlie  plaintiff  had  judgment. 

(l)    FiJt  Mayor ^  ^c,  of  Kcrtbof/ipton  v.  Jrard^  pc/1  1238. 

O  0  ^ 
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Oatcs  on  the  Demile^of  Elizabeth  Hatterlcy  verf.  Jackfon. 


«  Dcvife  to  ^.    lr  T  P  O  N  a  cafe  made  at  the  aflifcs,  it  was  ftated,  that  Ralph 
hJr^!''ath'tf  J7'    VJ     ^h  ^^i'^g  ^^^^^^^  <>f  -"  ^^^L^  c^"«^  IVooljes  P^rib,  dcvifed 

ciiildrrn    1 

)i-  to  bc^  , 
.  b .  C.    3  ' 


t^tJuO 


and  her  ciiildrrn  it  ill  thcfc  words,  "  As  to  Woolf  Park  I  givc  it  to  iwy  wife  Anna-' 
other  boiy  bc-^  <&  ^^.//^  f^^^  j^^,.  ijfg^  j^^^j  ^fj^j  jjg|-  death  to  my  daughter  IfabeUa 

begotten  b-c.^  \  "  JtcIilfM/  and  her  children  on  her  body  begotten  or  to  be  b^ottcn 
h/rhuib.ni,     j«  by  IVilUntn  AddiMl  her  huiband,  and  their  heirs  for  cver.*^ 

Xi  r^vc^w'  ^^^^  '^^^  "^^^^^  *^  ^^^^'  ^"^  -^^^//a  at  the  time  of  making  the 

chile  b  !n:rborn  wlU  hvid  onc  daughter  Biizabethf  and  afterwards  two  fons  and 

at  theiirn-  tliis  c.wc  daughtcf,  who  are  all  dead  without  iflue  :  that  EliTutheth  had 

creates  a  joint-  -y      j^^  ^^^     ^(  j     plaintiff:  that  IfabeUa  furvived  IViliiam  Ad^ 

tfjuno  between      ...,  .,«v»/.        i  i/iit  /•  i  r 

£.  ai:d'hcr  chii-  iiii)dl  aiul  mamcd  Jackfcn^  by  whom  Uie  had  a  Ion  the  preient 
ciren.  defendant,  who  cntrcd  on  her  death. 

3  Com.  P'g. 

4^7!  F\-a.n  oa  The  qucllion  was,  what  eftate  pafled  to  IfabeUa  and  her  chil- 

Coar.  Rein.  dfcn  by  jnUlam  AddibeU ;  the  plaintiff  infifting,  that  IfabeUa  was 

%^\n.  piir,  ^"^y  tenant  for  life,  and  the  children  of  that  marriage  had  the 

Deviie  (Y.  a.)  rcvcrfion  in  fee  :  the  defendant  infifting,  that  IfabeUa^  was  jointly 

*39-  fcifcd  in  fee  with  the  children,  and  having  furvived  them  all,  and 

324.*^"^"^    ^^'  l^ft  him  her  fon  and  heir,  he  is  intitled. 

^  And  after  fcveral  arguments  the  Chief  Juftice  delivered  the 

^OQ  refolution  of  the  court :  that  IfftbeUa  took  as  joint  tenant*  It 
^y  being  ftated,  that  at  the  time  of  making  the  will  (he  had  a  child^ 
which  has  been  conftrued  to  be  equal  to  children.  2  Vern*  io6. 
Co., Lit.  9.  is  exprcfsy  that  to  A.  et  liberts  Jidii  and  their  heirs,  is 
a  joint  fee  to  all.  And  it  is  no  objec^ion»  that  by  this  means 
the  feveral  eflales  may  commence  at  difl'erent  times.  Co.  Lk. 
188.     Pollexf-^Ti'     Mo.  220. 

As  IfabeUa  therefore  furvived  all  the  children  (he  had  by  JTit 
Ham  Addibelly  the  whole  fee  vefted  in  her,  and  defcended  to  her 
fon  the  defendant.    Who  had  judgment  accordingly. 

Between  tlie  Pariflies  of  Nympsfield  and  Woodcheftcr  in  Glou* 
cefterfhire. 

An  order  un-  1  N 1 73 1 ,  a  man  and  his  wife  were  removed  from  Nympsfield  to 

?c,no'v^cVma'!l  ^"^  ^    IVoodchcfter^  and  there  was  no  appeal.     They  had  afterwards 

InThLwUcis  returned  to  Nympsfield ^  and  had  there  three  children  who  weic 

conciufive  -s  to  now  fent  from  N^mpsfidd  to  Woodche/ler  together  with  the  father. 

5?pn'^'''"Bu^*  And   upon  appeal    as  to  the  children,  it  was  offered  to  give 

SctU.  Ca.  191.     I  Bote,  by  Ccnil.  402.     PI.  531.  S.  C. 

in 
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in  evidence,  tliat  the  man  had  a  former  wife,  and  cbnfequently 
the  children  born  at  Nympsfwld  were  as  baftards  fettled  there. 
The  feflions  refufcd  to  let  IVoodchefter  go  into  this  evidence,  be- 
ing of  opinion,  that  Woodchajler  was  concluded  by  the  firft  order 
unappealed  from,  and  that  it  made  no  difference  that  the  children 
were  born  afterwards. 

The  court  upon  debate  confirmed  both  orders.  For  the 
marriage  being  tflablifhed  by  the  firfl  order,  the  fettlement  of 
the  children  (which  is  derivative)  follows  of  courfe ;  and  can 
no  way  be  impeached,  but  by  entering  into  the  merits  of  the 
firft  order,  which  has  been  acquiefced  in.  And  nothing  is  more 
eflablifhcd,  than  that  an  order  unappealed  from  is  conclufive. 
&/*.  524,  527.     Carth,  516.(1) 


(-1)   Rjxv,  Sikhfflcry    Burr,    $»  Souif^owram^     l    Term    Pep.    353. 

C,  551.  Rex  w.  Ktrkby  Stephen,   2  Rex  v.  K^nikcort/?,    z  lirm  Rep. 

Bott  (y  Conft^    799.   //.  748.    Rex  598.  S.  P. 
V.  Hihifi:'.rth^  CaUL   42.    Rex  v. 


Between  the  Parifhes  of  Great  Chartc  and  Kennington. 


T'WO  juftices  of  peace  made  an  order  of  removal,  which  A  juftlce  cannot 
^  was  quaQied  at  fefTions,  becaufe  one  of  the  juftices  of  thfe  i*!".^  "||^'l^*"* 
peace  was  an  inhabitant  of  the  parifli  from  whence  th^  pauper  his  own  pari  a. 
was  removed  (1).     Upon  debate  in  B.  /?.  it  was  infifted,  that  Burr.Snt.  Ca. 
I3»  14  Car.  2.  r.  12.  gives  the  power  to  any  two  juftices  of  jj^^icr point!** 
the  peace :   and  fo  has  been  the  praftice.     And  the  inftance  of 
corporations  where  there  are  but  two  juftices  of  the  peace,  or 
but  one  parifli,   was  infifted  on.     And  befides  there  lay  an 
appeal. 

But  the  court  held,  that  this  was  a  judicial  aft,  and  the  party 
interefted  is  tacitly  excepted.  Lord  Raymond^  who  lived  in  the 
parifh  of  Abbotts  LaiigUyy  went  off  the   Bench,  when  one  of 


(1)  This  flatement,    that  the  purfuance  of  which  it  was  flated 

juiiicc    was    an    inhabitant,    was  •*  that    he     was     charged     and 

thought  by  the  court  to  be  infuf-  chargeable,  and   paid  the  poor's 

ficient,  and  tiiey  faid  ih.'it  the  cafe  rate."     Burr.S.C,   195. 
oui^lit  to  be  awtually  amended^  in 

O  o  4  their 
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their  orders  came  before  th«  court.  They  faid  the  praflice 
could  not  overturn  fo  fundamental  a  rule  of  julHce,  as  that  a 
party  intcrcilcd  could  not  be  a  Judge.  And  as  to  the  cafe  of 
corporations,  they  faid,  that  if  it  appeared  there  were  no  other 
juiliccs,  it  might  be  allowed  to  prevent  a  failure  of  jufticc. 
And  therefore  they  confirmed  the  order  of  feflions.  Vide  the 
act  10  Geo.  2.  c.  i8.  to  remedy  this.     Salk.  396^  607. 


Stamma  verf.  Brown. 

Where  the  maf-  ryi  H  E  fliio  the  Gothlch  Lycn  being  advertifed  to  be  going  to 
d'l^-iT'o/'''  i  Mar/eii/eu  goods  were  fhipt  on  board  her  on  behalf  of 
hi-o*.jcrs,  '.is  the  plaintiff,  and  a  bill  of  lading  figncd  by  the  mafter,  whereby 
not  Dui  .ir>  lie  undertakes  to  go  a  droit  route  a  Marfetlies^  and  the  defendant 
b-^r^-viVioTor  u"dcrwrofe  a  policy  from  Falmouth  (where  the  goods  were  taken 
breach  of  co.i-  in]  to  Mnrfeilles  :  before  the  ihip  dop:\rted  from  the  port  of 
p^^  M***^  L0/7//0//,  another  advertifcmcnt  was  publirtied  for  goods  to  Genoa^ 
Jnfur  86.  and  Leghorn^  and  Naples  \  and  the  plaintiff's  agent  was  told,  it  was 
tjic  cafci  col-  intended  to  go  to  thofe  ports  firlt,  and  then  come  back  to  Mar^ 
nffsV  H^'ccr  ^'^'''•^  >  ^^^  •  ^^^  infilled  that  his  bargain  was  to  go  firft  or  diredly 
4  Term  Rep.  '  to  Marfeilles^  and  he  wt^uld  not  conlent  to  let  her  paft  by  Mar^ 
33«  fault's,  or  alter  his  infurance. 

[  *U74  ]  T"hc  flilp  however  did  pafs  by  Marfqlles^  and  after  delivering 
her  cargo  at  the  other  ports,  fet  out  on  her  return  for  Mcrfeillts 
v/irh  (he  piaintiil-'s  goods :  but  in  her  voyage  thither  was  blown 
up  ill  an  cncagcment  with  a  ^par.ljb  fhlp.  And  in  an  adlion  up- 
on the  policy,  the  breach  was  afligncd  of  a  lofs  by  the  barratry  of 
tlu  loaiUr.  And  the  plaintilT  uififted,  that  any  fraud  or  male- 
veif.ition  of  the  maRer  was  within  the  meaning  of  the  word  bar^ 
rotry.  Dhfi'tfne  terms  it  dolus  qui  fir  in  cGntracIibus ;  and  fo  do 
all  re  Hictionaries,  as  Florists  Italian  DiH.  verba  barrataria  \  Min» 
Jhe-j,  r  r-c'-t  >\  bV.  And  tliat  in  the  cr.fcs  of  Knight  v.  Cambridge^ 
Anic  581.  '^'^^^  -'/  J;  •  '*  ^'*  I^f^dd,  Pcif.  10  Geo.  I.  u'l.cre  the  lofs  was  laid  to  l'^ 

fu.-  fi\iui..,n  f.t  j'lc  mafbtr,  the  court  held  it  a  good  afllgnment  of  a 
bicaeJi,  there  bci  1^  the  word  barratry  in  the  policy. 

The  clcfennant's  ccunfel  iiififted,  this  was  no  more  than  a  de- 
vi->tion.,  ill  wM'ih  cafe  the  infurer  is  difcliarged,  and  the  plain- 
X\*Ji\  rciii^Hy  is  againft  the  owners  or  m.iilrT.  That  this  cannot 
be  c.iiUd  .i  criine  in  the  mailer,  whci:  he  i^  acting  all  the  while 
foi  the  benefit  ot  his  cv/ners. 

The  C!hief  juf}:ee  in  l.Is  dirc^lion  to  the  jury  told  them,  that 
tills  bcin^'  ngii:ill  the  exprefb  i'-reement  to  ^o  lirll  to  Mcrftillrs^ 

fcemcd 
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fccmcd  to  be  more  than  a  common  deviation  ;  being  a  formed  dc- 
fign  to  deceive  the  contTa6lor.  And  compared  it  to  the  cafe  of 
failing  out  of  port  without  paying  duties,  whereby  the  (hip  was 
fubje^ed  to  forfeiture,  and  which  has  been  held  to  be  barratry. 

The  jury  (laid  out  fomc  time,  and  upon  their  return  alkcd  the 
Chief  Judice,  whether  if  the  mafter  was  to  have  no  benefit  to 
himfelf  by  pifling  by  Mtirfeilles^  and  went  only  to  the  other 
places  firft  for  the  benefit  of  his  owners,  that  would  be  a  bar- 
ratry ?  And  the  Chief  Juflice  anfwcring.  No,  they  found  for 
the  defendant. 

And  now  a  new  trial  being  moved  for,  the  cafe  was  argued  ; 
and  all  the  court  was  of  opinion,  that  the  vcrdicl  was  right.  For 
the  mafter  has  afted  confiftent  with  his  duty  to  his  owntrs, 
and  the  plaintiff's  agent  knew  of  the  intended  alteration,  before 
the  goods  were  put  on  board,  and  might  have  refufed  to  fliip 
them,  or  have  altered  the  infurance ;  that  to  make  it  barratry 
there  muft  be  fomcthing  of  a  criminal  nature,  as  well  as  a  breach  {  ^  ^7S  J 
of  contraft  •,  and  that  here  the  breach  being  alhgned  only  on 
the  barratry,  was  not  fupported  by  the  evidence.  So  the  de- 
fendant had  judgment. 


Barker  verf^  Suretees. 

ON  a  fpecial  vcrdid  in  eicament,  the  cucdion  turned  up-  ^/- "^i«^«<J  '« 
on  ihefe  words  ni  a  will,  viz.  I  give  the  find  prcmiflcs  to  of  a  will.  MSS. 
liiy  grandfon,  his  heirs  and  afligns,  but  in  cafe  lie  dies  before  S.  c. 
he  attains  the  age  of  twenty-one  years  cr  marriage,  and  without 
ifTue,  then  and  in  fuch  cafe  he  dcvifcd  the  fame  to  the  defend- 
ant.    The  fuel  was,  that  the  grandfon  attained  twenty-one,  and 
died  having  never  been  married.     And  it  was  infifted,  that  the 
attaining  twenty- one  was  a  performance  of  the  condition,  and 
vefted  the  eftate  ahfolutcly  in  the  grandfon,  under  whom  the 
leflbr  of  the  plainiifF  claimed.     And  judgment  w^s  accordingly 
given  in  the  county  palatine   of  Durham^  v/hcrcof  error    was 
brouglit  in  Banco  Rrgij, 

And  after  feveral  arguments,  the  court  affirmed  the  jadgment, 
upon  the  authority  of  Putv  v.  Hunt  in  Pol/ixf.  645.  where 
the  word  or  was  conftrucd  conjun^ively.  And  they  faid  they 
would  read  this  without  the  word  or,  as  if  it  run,  •<  And  if  he 
**  dies  before  twenty-one,  unmarried  and  without  ifl'uc ;"  which 
he  did  not  do,  for  one  of  the  circumftanccs  failed.  And  all 
put  together  are  but  in  tl:c  nature  of  one  contingency :  and  it 

was 
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was  cor:fiJerable,  that  tliis  was  not  a  condition  precedent,    but 
to  dcllroy  an  cftate  devifed  by  the  former  words  in  fee  (i). 

The  cafes  relied  on  e  contra  were  2  Vertu  388.  Cro.  Cat*  154. 
Sir  W.  Jones  205.     I  Roll.  Abr.   835.  pL  4. 


( ! )  Frammiftgham  v.  Brandy  I 
//V^:  140.  3  Atk,  390.  S.  C.  and 
the  opinion  of  Pratt  C.  J.  in 
Ri^hl  V.  Hammond^  ante  429.  S.  P. 
Czllhjfin  V.  IFrit^ifty  I  6VV/.  148. 
I  Eq.  Ca.  Mr.  \%^.  pi.  8.  Sezofll 
V.  Gairety  Moor  422.  So  alfo  in 
the  furrcnder  of  a  copyhold, 
H'right  V.  Ayw/,  I  7tr«  Rep,  47. 
But  whe/e  the  dcvife  was  to 
trullses  and  their  heirs  to  receive 
the  rents  till  B,  fliould  attain  21, 
*r  have  iflue  ;  and  if  B.  fhould 
attain  2i>  or  have  iifue,  then  to 


B.  and  the  heirs  of  his  hody,  Bttt 
if  B.  (hould  happen  to  die  before 
21,  aW  without  ifTae,  remainder 
over,  ^.  attained  his  age  of  21, 
and    died   without  iffue.      Lord 

.  Hardwicke  coniidered  the  word 
and  as  ufed  for  cr,  and  decreed 
the  remainder  over  to  take 
place.  But  he  faid  it  would  be 
otherwife  if  the  firfl  demife  had 
been  to  B,  and  his  heirs,     Bro-ivn^ 

Jhjuord  v.  Edivards^  2  Vrj,  240. 
Ftatn  Cont.  Rem,  3  ed,  399. 


At  what  time  a 
£o!dl'ii.it!i*s  nu:e 
muil  be  demand* 
cd,         X 


Ealt- India  Company    verf.  Chitty, 

AT  half  an  hour  after  eleven  in  the  morning  of  1 8  JanU'>^ 
aryy  the  defendant  being  indebted  to  the  plaintiffs,  paid 
to  their  cadiier  a  note  of  Cafwell  and  Mounts  goldfmiths  in 
Lomhard'Jlnet  \  they  continued  to  pay  all  notes  till  the  next  day 
at  two ;  and  immediately  after  they  had  ftopt  payment,  the  com- 
pany's fervant  came  with  the  note.  The  queftion  was,  who 
iliould  bear  the  lofs  ?  And  upon  examining  merchants,  it  was 
held,  that  the  company  had  made  it  their  own,  by  not  fending 
it  out  the  afternoon  of  the  18th,  or  at  f^rtlicft  tlie  next  morn- 
ing.    So  there  was  a  verdi£t  for  the  defendant  (i). 


(1)  It  was  formerly  the  prac- 
tice to  leave  the  reafonablencfa  of 
tiie  time  in  which  payment  was  to 
be  demanded  to  the  jury  as  being 
a  quellion  within  their  province. 
Vide  Hrjik  ;  V.  Trotman,  I  Black. 
Rip.  507.  But  as  this  was  pro- 
ductive of  euiliefs  uncertainty,  it 
is  nowconfiJcred  as  a  quellion  of 
law  '^n[^l^<^  cut  of  the  fait,  Mit- 
<aljc  V.  hJl,    ^'-  ^-     ^'*-    22  ^^^^ 


3.  Bull,  L.  N,  P.  275.  Apple  tan 
V.  S -wee t apple,  B.  R,  M.  23  Geo, 
3.  Bayley  on  Bills,  73.  Ihdal 
V.  BrowUf  1  Term  Rt'p,  1 07.  and 
it  feems  alfo  edablifhed  that  the 
next  day  after  a  banker's  draft  is 
given,  is  the  Hated  time  allowed 
by  law  for  the  demnndiog  pay- 
ment, in  order  to  exonerate  the 
holder  from  the  confequcnces  of 
the  drawer^  iofolvency. 
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Memorandum.  Having  received  a  confiderahle  adJitisn  to  my  Jor-^ 
tnne^  and  feme  degrnofeafe  and  retirement  being  judged  proper  for 
my  health  \  I  this  term  refigned  my  offices  of  Solicitor  General^ 
Kin^s  Counfely  and  Recorder  of  the  city  of  London,  and  left  off 
my  praRice  at  the  Houje  of  Lordsy  Council  Table^  Delegates^  and 
all  the  courts  in  Weftminfter-hall  except  the  King's  Bench,  and 
there  alfo  at  the  afternoon  fittings.  His  Majefty^  when  at  a  pri^ 
vote  audience  I  took  leave  of  him^  expreffed  himfelf  with  the 
greatefl  gocdnefs  towards  me^  and  honoured  tne  with  his  patent 
to  take  place  fir  life  next  to  his  Attopiey  General.  Aono  actatis 
Wx  47. 


i»77 


Hilary  Term 

i6  Gcorgii   2  Regis.     In  B*  R. 


Sir  William  Lee,  Knf.    Chief  Jujlice. 

Sir  William  Chappie,  Knf. 

Martin  Wright,  E/q;  \jHfi'ices. 

Thomas  Dcnifon,  Efq\  ^ 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 

I'be  Hon.  William  Murray,  Solicitor  General. 


Tomlin  verf.  Purlis. 

AnaptiflToeraay  "T^EBT  Was  broiipjht  in  an  inferior  court  at  Rochtjln-  upon 

*f  j*^'"*^'*!'  ^^.^  1  jf  a  bond.     The  defendant  pleaded  durefs  of  imprifonment. 

not  an  cxait  at-  ^^^  which  the  phiucilF  replied,  that  he  was  at  large,  and  at  his 

firmativc  and  own  difpofal,  and  executed  :he  bond  of   his  free  will ,  and  not 

ntijaiivo.  £^y  £^^j  ^£  ii^ip-ifopment :  and   concludes   to  the  countrv.     To 

1    will.  0.   D.  V*.       ,  .  »  1     .       ,  .  r  1     '        1    • 

this  there  was  a  demurrer,  and  judgment  given  for  llic  piaiii- 
tifF. 

It  wns  nowobjefled  on  error,  tV.at  It  is  not  faid,  he  was  extra 
quamlibct pr:jlr:.ii:j^  whi:h  is  the  ;n;clcnt  way  of  pleading:  and 
that  at  Icatt  liic  replication  iiioald  have  concluded  with  an 
avcrmcni. 

Scd per  airianij  Tliis  i3  fuch  an  aT:rm?.tivc  as  implies  a  nega^ 
tive  ;  like  the  cafe  cf  plc:idi:ig  in  a  writ  of  right,  where  the  de- 
mandant counts,  that  lie  has  more  ri;;ht  than  the  tenant,  and 
tlic  plea  of  t?ie  tenant  is,  tha:  he  huih  more  right  than  the  dc- 
mandanr.  Tiie  ancient  rule  of  requiring  an  afii:  niarive  and  ne- 
gative ha.i  been  long  broke  into,  as  in  tiie  common  cafe  of  in- 
X  fancv. 
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laaif ,  whert  fonneriy  they  not  onlf  repUed  fiall  Me,  M  91Sq 
Craveried  die  infancy,  wUch  is  not  now  xeqiiiredt  Sir72ip. 
Joms  6-  It  is  enough,  if  the'fecond  iffirmadTC  is  fo  contrary  to 
the  firft,  that  the  firft  cannot  in  any  degree  be  true  (|}«  So  the 
judgment  was  affirmed. 

•  ■■■-■  ■■  ■    I    ■ 

(i)  Co.  Ut.  196.    ^s«.  86.    Kit.  tiJ^  h 

Harrifon  ver/.  Grundy. 

TH  E  court  held,  that  on  9  (^  |0  IF.  3«  f.  15.  they  could  wbeo  mmh 
not  receive  any  complaint  to  fet  afide  an  award,  till  the  JJjt^J^**^ 
(ubmiffion  was  made  a  rule  of  court:  and  that  a  confent  in  the  Vcom.  IXf. 
fubmiffion  bond,  to  make  the  award  a  rule  of  eourt,*uiftead  of  AtUttmaea^] 
ihc/ubmij/lon,  would  net  warrant  their  interpofiag*  PO  5}4* 

Patcrfon  verf.  Talh.     At  Guildhall. 

IT  was  held  by  Q.  J.  Lee^  that  though  a  fador  has  power  to  raaor_ 
fell,  and  thereby  bind  his  principal  yet  he  cannot  Und  or  ps3S(i). 
afTed  the  property  of  the  goods  by  pledging  them  as  a  fecuritjr 
for  his  own  debt,  though  there  is  the  formality  of  a  bill  of  par- 
cels and  a  receipt.     And  the  jury  found  accordingly. 

'    ■  -   ■ 

(1)  Not  even  to  the  amouot  of    Karyon  C.  J.   Daubiguy  v.  Duval^ 
his   lien   for  a  general  balance.     5  Term  Rep.  6o6. 
Per  Buller  ^  Groje  J .  hdefitoHti  Lord 

Mynot  %erf*  Bridge  et  al\ 

TWO  declarations  were  delivered  at  the  fuit  of  the  fame  whcietheooint 
plaintiff  againft  the  fame  defendants,  one  of  them  for  a  will  not  oblige 
right  of  way  from  one  part  of  a  clofe  to  one  part  of  a  town,  S#dlaradopi(i) 
and  the  other  was  for  another  way  from  another  part  of  the  clofe 
to  another  part  of  the  town  :  and  the  court  refufed  to  confoli- 
date  them,  becaufe  the  plaintiff  may  be  ready  as  to  one,  and  not 
as  to  the  other :  and  in  the  cafe  two  years  fmce  of  &mith  v.  Ctaib^ 
for  the  fame  reafon  the  court  refufed  to  confolidate  feveral  decla-  Ant»  ii4f. 
rations  in  ejcdtment. 

-  — — ■  ■  '      ■  ■■  I         ,^ 

(\)  Vide  Cecil  v.  Briggs,  2  Term  Rep.  639. 

Screcold  verf.  Hamfon,  Bart. 

TH  £  defendant  was  outlawed  in  a  perfonal  a6)ion,  with-  wbere fpecial 
out  any  affidavit  made  pf  the  plaintiff's  demand:    and  *»*»^ " J«ltt»'«* 
having  brought  error,  he  affigncd  his  being  beyond  fea  at  the  hl!!^.  I'wuc 
time  of  the  outlawry,  for  which  the  court  made  no  difficulty  to  s*^*^- 
Yoi(f  11.  ♦boy  reverfc 
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K.  B.  65. 
Uu  Rep.  301. 
Salk.  496. 
Caith.459. 
Cafet  ifiKirg 
>VilIiafii*t  iline 
549.  Gilb.  H. 
C  P.  19. 
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rercrfe  it.    But  then  the  qucftion  was,  upon  what  terms  they 
ihould  do  iC|  the  plaintiff  infifting  on  fpecial  bail,  and  having  ^ 
now  made  a  proper  affidavit  i  and  the  defendant  infiding  to  file 
common  bail  onlj. 

The  court  upon  confidering  the  words  of  4  fef  5  ^.  tf  At 
^.18.  §  3.  which  empowers  the  outlaw  to  appear  by  attorney  (as 
he  did  here)  and  fays, ''  It  (hall  be  reverfed  without  bail  in  all 
•^  cafes,  but  where  fpecial  bail  fhall  be  ordered  by  the  court," 
declared  they  were  of  opinion,  they  had  a  difcretionary  power 
to  require  it  or  not  y  and  that  the  want  of  an  affidavit  before^ 
was  no  objedion,  ^caufe  that  is  only  requifite  to  warrant  an 
arrcft ;  and  here  was  one  in  time,  for  the  new  a£)ion  that  muft 
be  brought.  And  though  the  3 1  E/iz,  c.  3.  $  3.  is  the  only  ad 
that  e:cprefSly  requires  bail ;  it  is  not  to  be  inferred  from  thence, 
that  in  other  cafes  it  ought  not  to  be  infilled  on ;  for  that  a£k 
makes  a  new  error,  an4  the  bail  upon  it  is  abfolutely  to  pay  the 
condemnation  money  ( i )  • 


(1-)  Vide  Ducht  V.  Mar/iff^  ante     PraQ.  K.  B.'^l,'jz. 
951.    See  the  cafes  cited  Tidd*t 


Martin,    on    the    demife    of   John    Tregonwell,   Efq.    verf. 
Strachan  et  al.* 


Tenant  in  tail 
with  the  reter- 
fioA  in  fee  tx 
fMTttmsiema 
luffert  a  common 
recoveryt  theold 
ufe  it  gone,  ar.d 
it  defcends  to 
his  light  W\T, 
I  Wilf.  2,  €6. 
4Rro.P.C.486. 
and  a  very  Ivll 
note  ofihcjudgo 
ment  of  LeCf  C. 
J.  s  Term  Rep. 


IN  cjeftment  for  lands  in  the  county  of  Dor/ett  a  fpecial  vcr- 
didt  was  found,  whereon  the  (hort  (late  of  the  cafe  was  this : 
tenant  in  tail  ex  parte  materna  (i),  with  the  reverfion  in  fee  ia 


(l)  Fide  M6S.  no*e  of  Q.  J. 
*'  Lfc^s  opinion  Vihfrehj  it  appears 
*•  thai  this  report  is  very  defeth.e, 
**  John  Tregoinvell  bei/ifr  fei.ed  in 
**fif^»  ^f  iht  marriage  of  fm  ttawgh- 
•  •  tcr  Ma,y  fwitb  Francis  Lunu/I, 
^*  fettled  his  eftate  (aftirfieia!  pre- 
«*  cedtttt  ejiatci  for  life),  7o  ibi 
**  ufe  of  the  frft  and  f,thtr  jons  of 
/*  the  marriage  in  tail  male^  'wtth  re- 
**  mainder  o-ver^  reverfion  in  Jee  to 
^^  hin.Jtlf.  There  ivas  iffue  of  this 
**•  man: age  a  fon  and  fixs9 duughttys\ 
••  the  fon  iiied  zvitljoMt  iffue  an  infant, 
•'  Miuy  furvi^ed  htivicis  Lutryfil, 
*•  autt  married  Sir  J.  Bunk 5^  by 
*'  v:hom  pe  had  iffue  tvfojonss  John 


''and  Jacob  ;  John  died  nut  thani 
**ljf"'i  Jacob  enteted  andfufferei 
**  a  common  leewery  and  died  Vfitk* 
<•  out  ifue  and  tnteflate^^  B.  F. 

"  Ihe  tenant  in  tail  in  this  ca/e 
**ioho  fufferedthe  teco^vety  t§$i  his 
••  (fiate  tail  by  purcha/e  nndcr  the 
^*'JettUmcnt  {that  is  he  was  thefrjt 
^'"prrfon  "jjho  took  undtr  the  Hmtta" 
*Uion)  had  he  taken  the  eftate  tail 
"  by  dffcent,  it  would  after  the  rec^ 
**  1  ery  oaze  gone  to  the  heirs  of  the 
'*frH  purchafer  of  the  tail.''  MSS. 
V^iiiC  Abbot  v.  Burton,  Salk.  $9* 
cite  j  fupra  Roe  ex  dem.  Crow  v. 
Baldwere,  5  Term  Rep.  104. 

himfcK 
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liimfelf  on  tlie  part  of  the  mother  alfo,  fuffers  a  qommon  reco- 
very to  the  ufc  of  himfelf  in  fee.  And  whether  this  fee  on  his 
death  veiled  in  his  heir  on  the  part  of  the  father,  or  of  the  mo- 
ther, was  the  queftion. 

And  after  two  arguments  at  bar,  the  Chief  Jufticc  delivered 
the  rcfolution  of  the  court :  that  by  the  common  recovery  to  the 
ufe  of  himfelf  in  fee,  the  title  under  the  fettlement  was  deftroy- 
ed,  and  a  new  fee  acquired,  defcendible  to  the  right  heir  of  him 
that  fuffered  the  recovery.  He  faid,  it  was  true,  that  if  A.  fo 
feifed,  had  made  a  feoffment  to  the  ufe  of  his  own  right  heirs,  it 
v/ould  work  no  alteration,  but  be  the  fame  ufc,  :ftcording  to  Co. 
Lit*  13.  3  Lev,  406.  &alh.  590.  But  that  is  only  in  the  cafe  of 
a  defcent  \  whereas  here  the  eftate-tail  he  took,  was  as  a  pur- 
chafer  per  fcrmam  doni.  In  the  cafe  of  a  common  recovery  the 
recoveror  has  a  fee  as  the  grantee  of  tenant  in  tail,  Poph.  5.  and 
a  full  fee  pafles.  The  cafe  of  Simmonds  v.  Cudmore,  Salk.  338. 
was  upon  the  operation  of  a  fine,  which  differs  widely  from  that 
of  a  recovery.  The  charges  of  tenant  in  tail  affeft  the  fee  gain- 
ed {Poph.  7.)  but  no  aft  or  charge  of  the  remainder  man  fub- 
fiils,  which  fhev/s  nothing  of  his  eftate  paffes.  i  Co.  Caper s 
cafe  (2).     The  leffor  of  the  plaintiff  therefore,  claiming  only  as 

heir 
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(2)  This  cafe  is  very  briefly 
2nd  confufedly  ftated  ;  the  rca- 
foning  as  I  have  colleded  it  from 
the  other  reports  of  the  cafe  is  as 
follows:  If  tenant  in  tail  by  pur- 
chafc  with  the  rcvcrfion  in  fee  ex 
faue  matfi-na^  levies  a  fine,  &c. 
the  lind  fhall  dcfcend  to  his  ma- 
ternal hfirs,  'v'uh:  Simmofuhy,  Cud" 
tnjTCt  Salk,  338.  I  Shovj.  370.  but 
if  he  fufflrs  a  recovery  of  the 
land*,  as  is  the  cafe  here,  it  fhall 
go  to  his  paternal.  The  ground 
ot  ihc  ditftrcncc  is  this  :  The  fine 
deilroys  the  cltate  tail  as  much  as 
if  the  tenant  in  tail  bad  died 
without  iifje.  The  abfolute  fee 
iherefure  which  the  conufor  had 
in  rcverfion,  becomes  thereby 
veiled  in  pofl'eiliou  ;  bcfides  whi(.h 
a  bafe  fee  pjil'jj.  to  him  alfo  by 
the  fine.  Liut  rhis  being  the 
we«kcr  cllate,  it  merges  in  the 
ioimcT,     Tnc  icnuoc  is  therefore 


feifed  of  a  fee  which  coming  ex 
parte  matemd  muft  defcend  in  the 
lame  line.  But  a  recovery  is  a 
fpecies  of  conveyance  excepted 
out  of  the  ilatute  de  domi^  Bcn/on 
v.  Hutifotty  2  Lev.  26.  When  ic 
is  ufed,  the  tenant  in  tail  may 
pafs  the  fee,  as  he  might  have  done 
a  conditional  fee  after  iifue 
born  prior  to  that  ftaiute,  by 
any  other  fpccics  of  conveyance. 
A  recovery  therefore  pafles  a  full 
and  abfolute  fee  fimple,  which  is 
totally  independent  of  the  revet' 
fion,  iince  a  rent  charge  created 
by  him  in  rcverfion  would  be  dc- 
ilroyed  by  the  recovery.  Po/h.  6. 
F^^e  alio  1  kep.  6.  t\.  a,  2  Re/. 
53.  As  the  ufe  of* a  .^cc  then 
pafles  out  of  the  ten.'int  in  rail  to 
the  recoveror,  it  rc^'uhs  back  to 
the  former  where  no  ufe  has  been 
declared,  aiid  the  ellate  which  Ijc 
thttshu^iiafecfiinplc^unconre^ted 

with 
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heir  on  the  part  of  the  mother,  there  was  judgment  for  the  de- 
fendants. 

Affirmed  in  the  Houfe  of  Lords,  by  the  unanimous  opinion 
of  all  the  other  Judges  (3). 


with  the  reverfion.  It  docs  not 
therefore  partake  of  its  dcfcendi- 
ble  quality,  but  having  veiled  in 
the  conufor  by  purchafe,  mud 
defcend  to  his  heir  at  law.  The 
rale  laid  down  here  extends  to 
copyhold  as  well  as  freehold  lands. 
Hoe  ix  dim  Crpw  v.  BalJwere^  5 
Term  Rep,  104.  and  that  there  is  no 
difference  in  this  refped  between 
ihem  in  cafe  of  adevife,  fir  Pratt 
Q,],  ante  \()i.  In  what  cafes  a 
devife  to  an  heir  ihall  change  the 
courfe  of  defcent,  and  in  what 
not,  viile  Smith  v.  Tri;:^^  ante 
491.  and  the  note  Allan  v.  Hi" 
her,    and   the  cafes  ciied  in   it. 


pcji.  1270.  So  alfo  where  the 
legal  and  equitable  intereih  de- 
fcend in  different  lines,  the  latier 
merges  in  the  former,  and  de- 
fcends  with  it.  Goodrigbt  v.  IVelh 
et  al\     DougL  770. 

(3)  This  cafe  in  1  Ji^ifj\  66, 
feems  to  be  a  report  of  ic  in  the 
Houfe  of  Lords,  fcr  the  fpecial 
verdi£l  is  dated  to  have  been 
found  upon  a  trial  at  bar  in  B,  R. 
And  ff'd/cs,  then  Ld.  C.  J.  of  C.  B. 
delivers  the  judgment  which  leemi 
to  have  been  given  about  the  fame 
time  that  the  judgment  of />.  A', 
was  aftirmcJ  in  Dcm.  Prjc.  Fitk  4 
Bro.  P.  C,  485. 


The  Cafe  of  the  Corporation  of  Scarborough. 

Mamtamai.  A    Mandamus  was  moved  for  on  1 1  Geo.  i.  r.  4.  J  2.  to  goto 

./jL  the  ele£lion  of  bailifl's,  coroners,  chamberlains,  and  the 
other  annual  (»fficers  of  the  corporation  ;  there  not  having  been 
any  good  officers  fince  the  year  i73''5,  and  thofe  that  have  been 
in  fact  chofen,  feveral  of  them  had  judgments  of  ou/^rr  againft 
them.  And  upon  confidering  the  cafes  of  Tintagel  and  Aheryjl- 
ivithf  (arJe  1003,  1157.)  court  granted  a  mandamus :  here  be- 
ing no  reafonable  expeftation  of  juftifying  the  rights  of  the  pre- 
fent  pofreffi)rs,  and  the  a£l  being  made  to  prevent  the  confufion 
in  corporations,  that  mull  cnfue.  And  they  faid  it  fhould  ^q 
not  only  for  the  head  officer,  but  alfo  for  the'  others  who  were 
neceflary  condituent  parts  of  the  corporation,  and  equally  with- 
in the  Tcafon  of  the  (latute  (i). 


(^l)   Vide  Bex  V.  IFoeJroiv,    z  T^rm  Rep,  732. 
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Ilowarth  verf.  Willctt. 

A  Declaration  upon  a  policy  was  laid  in  Lancajhtrc,  and  dc-  y^^^^ 
livercd  here  8  February.  I  moved  on  an  aindavit  that  it 
was  figned  at  Briflolj  and  that  the  common  affidavit  to  change 
the  venue  was  fent  for,  that  we  might  have  time.  And  the  court 
inclined  to  have  relieved  us,  if  it  had  not  appeared  to  arife  in 
Brifiol,  where  there  is  no  Lent  zttizes  (l) ;  and  they  could  not 
order  it  to  an  adjacent  county,  without  confent  of  both  fides, 
though  the  defendant  offered  his  confent  to  avoid  delay  (i). 

(l)     Souih^uje    V.    Boaky    toft.   1216.     Kicbois  v.   Bolfier^    cited 
I  Wilf.  138. 

Morres,  Baronet,  verf.  Barry. 

ERROR  of  a  judgment  in  cjeftment  for  lands  in  Irelnndy  The  court  will 
where  there  are  two  dcmifes  laid  of  the  fame  premifTes  for  ^^^"^  ""J  P°^- 
the  fame  term  both  as  to  commencement  and  duration ;  and  the  tofupponrjudg- 
judgment  is,  that  the  plaintiff  recover  his  Urms   (in  the  plural  mentincjea- 
numbtr)  iji  the  premifles.  "=^^  '  ^"^*  '• 

It  was  objected,  that  both  lefTors  could  not  have  a  title  to  de-    f  1 181  1 
mifc  the  whole ;  and  therefore  there  was  an  inconfiftency  in  the 
judgment,  and  non  conjlat  which  of  the  lefTor's  rights  is  efta- 
blilhed. 

Scd  per  curiam^  As  this  is  after  a  vcrdifl:,  a  bare  poflibility  of 
title  confiitent  with  the  judgment  will  be  fufficient.  The  two 
lefTors  might  be  jointcnants,  and  yet  refufe  to  join  in  a  Icafe  5  and 
having  an  intereil  in  every  part  of  the  land,  it  was  not  improper  Ance9oJt. 
for  each  to  d^mife  the  whole.  The  judgment  does  not  iiuitlc  the  ^^^"^  ^35- 
plaintiff  to  hold  one  moment  longer,  than  he  ought  to  do  if  it 
had  been  term  in  tlie  fingular  number.  So  the  judgment  was 
aillrmed. 

Herbert  verf.  GrilTiths. 

TO  debt  on  bond  for  performance  of  covenants,    the  de-  Pi^a waived af- 
fcn.lant  pleaded  Nil  debet ^  to  which  there  was  a  demurrer  ^"  '^  J  '|"^' »" 
and  joinder  in  demurrer.     And  upon  the  defendant's  confent-  i^^Cromp,  Pridl. 
Ing  to  put  the  plaiutifl'  into  as  good   a   condition  as  if  he  had  »7o« 
pleaded  ri;;ht  at  lirll,  the  court  permitted  him  to  waive  his  firfl 
plea,  and  plead  performance  of  covenants  (i). 

(1)   ndfjrf^ys  w.prahn,    1      i?/./r^.  357.   Meaui  w,  Phihps,  ante 
U'uj\  177.    Olilin'^  w.AikuJil,    I     906,  a:ia  the  caics* there ciicd. 
Vol.  II.  P  p 
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.  Dominus  Rex  verf.  Thomas  Sergifon,  Efquirc. 

a"Hywk^'i"'c  A  ^  information  was  moved  for  againft  him  for  not  con- 
ch. 26.  f  9.  Jr\.  dcmning  a  horfe  taken  out  of  a  team  under  the  ftatute  5 
7  cd.  4 vol. 90.  Qen,  I,  ^.  12.  which  requires  proof  to  be  made  before  a  jufticc, 
of  the  caufe  of  forfeiture ;  and  the  party  who  feized  tendering 
his  own  oath,  the  defendant  fcrupled  to  take  it  ( i ),  or  deter- 
mine the  affair,  in  the  abfence  of  the  owner  or  driver,  Ei  per 
cHrinm^  They  were  both  reafonable  objeftions*  Why  is  not  the 
pcrfon  who  feized,  and  is  to  have  the  benefit  of  the  forfeiture, 
within  the  reafon  of  excluding  informers  where  there  is  a  penal- 
ty ?  Mnking  proof  mutt  mean  legal  proof.  The  other  alfo  is  but 
natural  juftice.  There  are  exceptions  in  the  aft  as  to  one  iione, 
or  one  piece  of  timber,  though  drawn  by  ever  fo  many  horfes  ; 
and  ought  not  the  owner  to  have  an  opportunity  of  fliewing  it  ? 
TIic  rule  was  difcharged  with  cofts* 


(i)    Rrx   v.  Moore,    caf.  temp.     JnJr.    18.    S.  P.      Fide   Rex   V. 
HofJcv.    176.      Rex    v.    Piacy,     J tily^  ante  ^16.  and  the  note. 


r  1182  1  Between  the  Pariflies  of  Atherton  and  Barton. 

Agreement  to  A*  Pcrfon  fettled  in  Atherton  hires  himfelf  into  Barton  for  one 
par  on  a  month's  £\^  year,  at  4 /.  wagcs,  and  either  maftcr  or  fcrvant  to  bc  at 
wdL^plruiIaJr  ^'^^""^y  ^^  determine  the  contraft  at  the  end  of  any  quarter,  upon 
a  hiring  for  a  a  month's  uoticc.  And  it  is  dated,  that  he  ferved  the  year  out, 
year.  An:c95o.  but  that  at  the  time  of  the  hirinc:  the />^///»^r  declared,  he  made 

Burr  Set,  Ca.        ^1  .        ,  .  1    r         i.-     r  r 

ao3.  s.C.  ^"^  agreement  m  that  manner,  to  prevent  lofin;;  his  former  fet- 

ilemenr.     And  upr)n  this  cafe  the  two  juftices  and  feflions  held 
it  no  fettle  me  nt  in  Bartotu 


But  the  court  on  debate  quaflied  both  the  orders ;  for  this  is 
the  common  fort  of  hiring  for  a  year,  with  an  intention  to  flay 
together  (as  in  facl  they  did);  and  if  this  fliould  hv  determined 
not  to  gain  a  fcttlcmcnt,  it  would  overturn  great  numbers  of 
fcttkments  that  fubfill  on  fuch  hirings. 

Hillerfdon  verf.  Skildroy. 

Am? ndmcnt af-      A   FTER  error   in    the   Exchequer  Chamber,    the    court 

tei error brovj^l.t.  j^\   amended  the  judgment,  by  adding  the  intro<lu£lory  words 

to  the  awaiding  a  writ  of  inquiry,  viz>  That  the  plaintiff  ought  to 

recover 
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recover  bis  damages  againji  the  defendant.  For  this  is  but  a  con- 
fequence  of  determining  that  the  replication  which  the  defendant 
demurred  to  was  good.  Vide  ante  1132.  Blahey  v.  Birmingham^ 
and  Slicer  v.  Thompfon^  ante  1156. 


Scrimfliire  verf.  Alderton.      At  Guildhall. 

TH  E  plaintiff,  who  was  a  farmer  in  the  ifle  of  FJy^  fent  Where  goods  art 
up  oats  to  Bear-key^  configned  to  one  Htwt  as  his  lador.  ^''^  J^  ^  ^;*^  "^ 
The  cuftom  of  the  trade  appeared  to  be,  th«t  formerly  the  factor  ^  take  *thtf "^tHk 
had  4</,  per  quarter  for  felling  them,  and  they  gave  immediate  otthed.b:s,tiis 
notice  to  the  farmer  of  the  name  of  the  buyer,  and  the  price :  ^^^^1^*1^"^^ 
but  this  being  inconvenient  to  farmers  at  a  diilance,  it  had  for  amount  to  the 
many  years  paft  been  cuftomary  for  the  farmer  to  allow  2  d,  per  owner,  if  he  bat 
quarter  more,  upon  the  factor's  taking  the  rifque  of  the  debts  :  JJ?iT*:iT*''^^' 
Imcc  Which  they  had  ccafed  to  inform  the  tarmers  of  the  buyers,  him  and  not  the 
The  goods  in  the  prefcnt  cafe  were  fold  ;  but  the  faftor  fail-  *^^'»''»  pr*;vi  >us 
ing,  the  plaintiff  (before  aftual  payment)  gave  notice  to  the  ptid'th/ilTifr. 
defendant  (the  buyer)  not  to  pay  the  factor,  which  ho  did  not-  (i). 
witliftanding  :  and  tliereupon  this  action  was  brought. 

The  Chief  Juflice  was  of  opinion,  that  this  new  method  had  [  1 183  ] 
not  deprived  the  farmer  of  his  remedy  againft  the  buyer,  pro- 
vided there  was  no  payment  to  the  factor.  And  ihe  only  reafoh 
of  advancing  2  d.  per  quarter  was,  to  have  both  at  (lake :  and 
here  being  notice  before  actual  payment,  there  couKl  be  no  harm 
done.  And  therefore  he  dircdtcd  the  jury  in  favour  of  the 
plaintiff.  They  went  out  and  found  for  the  defendant ;  were 
fcnt  out  a  fecond,  and  a  third  time  to  re-confidcr  it,  and  (till 
adhered  to  their  verdiit ;  and  being  alked  man  by  man,»they  fc- 
parately  declared  they  found  for  the  defendant.  Upon  this  a 
new  trial  was  moved  for,  and  no  caufe  being  fliewn  was  ac- 
cordingly granted.  And  at  the  fittings  after  this  term  it  came 
on  again  before  a  fpecial  jury;  when  the  Chief  Juftice  declared, 
that  a  factor's  fale  does  by  the  general  rule  of  law  create  a  con^ 
tra£l  between  the  owner  and  buyer.  But  r.otwithftanding  this, 
the  jury  found  for  the  defendant ;  and  being  aflccd  their  reafon. 


(i)  Mr.  J.  Btdlet;  in  his  Law  contrail  between  the  owner  and 

cf  Nt/i  Pn'us,  p.  130.  fee ms  to  be  the   buyer,"  for   that   from    the 

of  opinion  with  the  jury,  that  the  agreement    to   tjkc    the     rifque 

particular   circumliances   of  this  of  the  debts  upon  nim,  the  facer 

cafe  difcharged  the  operation  of  himfelf  was  to  be  confidcrcd  an 

the  general  rule  of  law,  ''  that  the  debtor  to  the  owner. 
the  fale  of  the  factor  creates  a 

P  p  a                                 dcqlarcdi 
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declared,  that  they  thought  from  the  circumftance«  no  credit 
was  given  as  between  the  owner  and  buyer,  and  that  the  latter 
was  anfwerable  to  the  factor  only,  and  he  only  to  the  owner* 


Seaman  verf.  Foncreau.      At  Guildhall. 

If  a  material  cir-  f\^  ^Sth  Auguji  \']^o^  the  defendant  under- wTotc  a  policy 
dirt^rcon.  V-/  from  Carolina  to  Holland.  It  appeared  the  agent  for  the 
caitd  from  an  plaintifF  had  on  23d  Augujl  received  a  letter  from  Onves  dated 
iiiurer,  thcpo-  2ift  Augujf^  whercin  it  is  faid,  "  The  lath  of  this  month,  I 
though^hc'iofs"  **  ^^®  ^^  company  with  the  (hip  Davy^  (the  fliip  in  queftion)  at 
di  C8  not  happen  **  twelve  in  the  night  16(1  (ight  of  her  all  at  once ;  the  captain 
iy  its  intcnrca-  «c  fpoj^g  j^  ^^  ^^  ^^lj  bcforc  that  hc  was  leaky,  and  the  next  day 
^^\^''  cc  ^g  jjad  a  hard  gale."     The  (hip  however  continued  her  voy- 

age till  19th  Augufti  when  (he  was  taken  by  the  Spaniards  :  and 
there  was  no  pretence  of  any  knowledge  of  the  a£hial  lofs  at  the 
time  of  the  infurance,  but  it  was  made  in  confequence  of  a  letter 
received  that  day  from  the  plaintiff  abroad|  dated  27th  June  be* 
fore. 

Several  brokers  were  examined,  and  proved  that  the  agent 
ought  to  have  difclofed  the  letter  \  for  either  the  defendant  would 
not  have  under- wrote,  or  infifted  on  a  higher  premium.  And 
the  Chief  Juflice  was  of  that  opinion,  and  declared,  that  ^s  the(e 
are  contra£ls  upon  chance,  each  party  ought  to  know  all  the  cir- 
cumdances.  And  he  thought  it  not  material,  that  the  lofs  was 
not  fuch  an  one  as  the  letter  imported ;  for  thofe  things  are  to  be 
confidered  in  the  (ituation  of  them  at  the  time  of  the  contrad, 
and  not  to  be  judged  of  by  fubfequent  events ;  he  therefore 
thought  it  a  (Irong  cafe  for  die  defendant,  and  the  jury  found 
accordingly. 


( I ;  Fide  the  fevcral  cafes  collefled  upon  this  fubjc^.  Park  m 
Maff  Infur,  179. 


xiU 
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1 6  Georgii  2  Regis.     In  B.  R, 
Sir  William  Lee,  Knt.  Chief  Jujiice. 


Sir  William  Chappie,  Knt. 

Martin  Wright,  Efqi  \Jullices. 

Thomas  Denifbn^  Efq\ 


\yuflic 


Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


MidJlcton  verf.  Price. 

IN  trcfpafsand  falfc  imprifonment  againd  the  plaintiff  in  the  AjuftJficatj  n 
a£lion  and  the  ofiicer,  they  jointly  juflified  under  a  procefs  "k^p^JJ^"  "J" 
of  the  court  at  iVelch  P§oly  returnable  a:  the  next  court.     And  it  without  flxsv.ing 
not  being  (hewn,  that  any  return  was  made,  the  court  held,  that  *  '^iM™  <*^  ^* 
the  oflicer  (i)  was  a  trcfpafler  ab  initio^  and  that  the  plaintiff  by  ^ff  join  wm  the 
joining  with  him  in  tjie  plea,  is  equally  affcclcd  by  the  defedl  of  offij^L-rthcr  muft 
it.     And  therefore  there  was  judgment  againft  them  both.  a^j,"ft^^th 
iWiif.  17.  .a 

Ante  993, 

(i)  But  a  bailiff  or  Other  Tub-    to  execute  the  (heriff*5  warrant, 
ordinate  ofHcer  need  not  (hew  that     Brltton  v.  Ohy  Salk.  409.    B,  L, 
the  writ  was  returned,  becaufe  it     iV.  P.   23. 
i»  not  in  his  power,  as  he  is  only 

pp  3 
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Dominus  Rex  verf,  Monkhoufe. 

rrorcFi^v-nof      'Tp  H  E  court  granted  an  attachment  againft  the  under-flicriff 
a  wnviaion"^'^"      •*      ^^  ^'^ff^'^^rlatij^  for  granting  a  replevin  of  goods  diftrained 
on  a  conviction  for  dcer-ftcaling  (1;. 

(l)   yUt  Rex  V.  Burchetf  ante  **  ble  :  and  the  ground  of  the  de- 

567.  tto/f,    **  The  IheriiKwcis  ad-  *•  cifioo  was,  that  the  conviction 

«*  vifcd  and  had  expreis  notice  be-  "  was  concluiive,  and  its  legality 

*'  fore   he  granted  the  replevin,  "  could  not    be  queflioned  in  a 

**  that  the  goods  were  irreplevifa-  *•  replevin.'*     MSS.  196. 

[  1 185  ]       Lewis,  on  the  Demife  of  the  Earl  of  Derby,  verf.  Witham. 

A  recovery  with-  TTPON  a  fpccial  verdift  in  ejectment,  the  defendant 
out  fciiin  is  im-  \^  claimed  under  a  common  recovery,  whereby  it  was  infift- 
perfeaiy  found,  ^j  ^YiQ  YcWot  of  the  plaintiff  was  barred.     But  exception  beincr 

^nd  wo  venire  fa-    ^,  -  •!•/••/-  ^••/•it 

cijsJericvc  ihaii  taken,  that  no  writ  ot  leifin  or  execution  is  found,  the  court  was 

JO.    I  Wilf.48,  of  opinion  the  defendant  could  not  take  any  advantage  of  the  re- 

Bro  p^^^^q"*^  *  covcry.     It  was  then  moved,  that  a  venire  facias  de  novo  might 

504I  S.  C.  go>  this  being  an  old  recovery  an  hundred  years  ago,  on  which 

execution  would  be  prefumed  ;  and  in  faft  there  was  a  writ  of 

feiGn  and  a  return,  and  fo  this  recovery  is  compleatly  found  in 

a  caufc  now  depending  on  the  demife  of  the  Duke  of  Athol :  it 

was  likcwife  infilled,  that  the  minutes  find  this  recovery /rcw/, 

bfc.  and  tlierefore  warrant  the  infcrting  this. 

Sed per  curiam^  A  venire  facia f  de  novo  can  only  be  granted 
upon  what  appears  to  the  court  on  this  record  ;  and  unlefs  the 
record  warrants  it,  it  will  be  error  to  grant  it.  8  Co.  Lcvedays 
cafe.  It  is  not  the  verdid,  but  the  defendant's  title  that  is  im- 
pcrfefi :  how  can  we  fugged,  that  the  jury  have  miibehaved 
themfelves  ;  and  yet  that  mull  be  an  introdudliou  of  a  venire 
facias  de  novo. 

It  was  then  prayed,  that  an  entry  might  be  made  of  its  being 

afked  and  denied :  but  as  to  that,  the  court  faid,  that  as  it  was 

to  iflue  upon  the  record,  it   would  be  grantable  by    the   court 

Ante  2053.         where  error  was  brought :  as  was  done  in  the  Houfe  of  Lords 

lately  in  the  cafe  of  the  wine  licence  office,    y^nte  1 125. 

Affirmed  in  the  Houfe  of  Lords  upon  tlie  queflions  put  to  the 
Judges  in  both  rerpe£ls(i). 

(1)  This  has  always  been  con-  cutcd.  Per  Lord  Kmyom  C  J.  in 
fiJered  as  a  ftrange  cafe,  a  writ  Cooaright  ex  eiem.  £urt9H  v.  Rig* 
of  feifia  never  being  in  fadt  exe-    hj,  5  Term  Rep.  179. 
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Dewey  vcrf.  Sopp. 

THE  defendant  obtained  time  to  plead,  on  the  terms  of  Thedrfsndantlf 
pleading  an  ifluable  plea,    rejoining  grath^    and   taking  "';^,i^;'H''N.^rejo-n 
fhort  notice  of  trial.     The  adtion  was  on  a  bond,  conditioned  gruui,  \i  the  rc- 
to  furrender  a  copyhold  at  the  requeft  and  cofts  of  the  plaintiff^  ^-^'''utiT^^^^ 
and  the  plea  was,  that  the  plaintiff  never  requefted  :  the  plain-  *i^rrcr. 
tiff  replied  a  requeft,  and  made  up  the  iffue  with  a  rejoinder  to 
the  country;  which  the  defendant  ftruck  out,  and  demurred,  fo 
near  to  the  aflizes,  that  the  plaintiff  expeSing  a  trial,  had  the  re- 
cord made  up,  and  aSually  tried  the  caufc  before  he  heard  of 
the  demurrer.     And  now  upon  motion,  the  court  fet  afide  the     r  1186  1 
vcrdia :  for  the  conftrudion  of  thefe  terms  put  upon  defend- 
ants, when  they  a(k  time  to  plead,  is  not  to  oblige  them  in  all 
events  to  join  iflue  to  the  country ;  but  only  where  the  replica- 
tion offers  a  fair  ifTuc,  and  affords  no   reafonable  caufe  of  de- 
murrer (!)•     Now  here  the  replication  not  (hewing  any  tender 
of  a  furrender,  docs  give  fuch  a  colour  of  objeftion,   as  will 
warrant  what  the  defendant  hath  done. 


(1)  That  a  fair  demurrer  is  an  C.  B.     Ntfiet  v.  Farmer^    Barna 

iHuable  plea  within  a  judge's  or-  i6i{.  ctmtra  in  C.  B.  and  Sutton  v. 

dcT,     vide  Stonefjoufe  v.  Potvel/,  WadMh^ue,  ib.  ^\^,  *vid,  ace,  but 

Say.  88.     Gray  v.  AJbtm^  4  Burr,  ic  does   not  apprar  there  wheiher 

iy%S.  in  B.  R.     fVright  v.  Ruf-  the  demurrer  was  frivolous. 
fell,    2  Black.  Rep.  923.    S,  P.  in 


Sorelby  verf.  Sparrow. 

THE  plaintiff  declared  in  covenant,  making  a  profert  of  Oytr of 2  d*ed 
the  counterpart  executed  by  the  defendant,  and  afTijrned  "a  w?th'thou^^' 
the  breach  in  non-payment  of  rent.     The  defendant  demanded  Acwn  to  t^"ioft. 
oyer :  and  upon  fearch  the  plaintiff  could  not  find  it,  and  upon  '  ^'^^  '^*    3 
affidavits  of  his  inability  to  give  oyer^  applied  to  the  court    to  ^*c?^^^'  "^^* 
difpenfe  with  it,  the  defendant  having  tlie  original  leafc,   and 
therefore  not  inconvenienced.     But  the  court  on  confidcration 
declared  they  could  not  do  it ;  the  plaintiff  was  bound  to  make 
a  profert 9  elfe  his  declaration  would  be  demurred  to  5  the  de- 
fendant is  by  law  intitled  to  oyer^  and  the  denial  of  it  would  be 
error.     They  faid  this  docs  not  depend   upon  any  particular 
rule  of  the  court,  but  on  the  general  right  of  law,  which  the 
court  cannot  difpenfe  with,      i  Mod,  166.     It  was  the  plain- 
tiff's fault  to  bring  the  aftion,  before  he  had  the  deed,   or  a 
proper  difcovery.     And  it  is  not  like  the  cafe  of  a  defendant 

r  P  4  whofe 
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whofe  deed  is  in   the  plaintiff's  hands,  where  the  court  wiH 
grant  imparlances  from  time  to  time  until  it  is  produced  (i). 


( I )  Fii^c  Dodlor  LrnfifU  's  cafe, 
lO  Rep.  9^.  a.  Sr/rlgrove  V.  £ai- 
Ify,  3  j^tk,  214.  per  HarJnvide  C. 
But  it  is  now  held  that  the  proper 
method  of  pleadingthisdeed  wou!d 
have  been  *^  that  it  was  loft  by 
time  and  accident,"  and  without 
a  profcrt,  Read  v.  BrocJimati,  3 
Term  Rep.  15 1.  But  where  the 
party  has  made  di  prof  at  and  loll 


the  deed,  he  may  move  that  the 
produdiion  of  a  copy  (hall  be  v^, 
or  if  he  have  none,  to  amend  his 
declaration  and  plead  as  above. 
lb,  Toity  V.  Nejbitt^  ib.  153.  n. 
I  Cromp.  Pra^I.  141.  Matifin  v. 
Atkhifon^  ^T.R.  153.  «.  And 
fee  the  cafe  of  fVbitficld  v.  Fauft^ 
I  riz,  392. 


Smith  verf  Nicholfon. 

Plaintiff  cannot  'Tp  H  E  plaintiff  in  ordcf  to  proceed  again  ft  bail  took  out  s 
X  capias  ad Jht'i. [faciendum  on  the  3d  of  December^  on  the  4th 
a  writ  of  error  was  allowed,  notwithftanding  which  he  called 
for  a  return  of  non  eft  inventus ;  and  then  waiting  till  tlie  vrr\t 
of  error  was  at  an  end,  proceeded  hjfcire  facias  againft  the  bail. 
And  now  upon  rnotion  the  whole  proceedings  were  fct  afide ; 
for  the  ground  of  them,  viz.  the  return  of  non  ejl  inventus^  was 
obtained  after  notice  of  the  writ  of  error,  which  in  its  nature 
ftopt  all  fort  of  proceedings,  and  the  (licriff  could  not  fo  much 
as  look  after  the  defendant  in  order  to  ground  fuch  a  rcitum 
upon  (1). 


call  for  the  re- 
tnrn  ot*  a  capxai 
ad  fathfjcim- 
dum  pending 
error,  i  Wilf. 
j6.  S.  C. 


Ante  867. 


(l)    ndc   Perkins  y.  H'oolaflon,  Salt.  32 1. 
Rajm.   1260.   S.  C. 


6  MotL   130.    2  Ld. 


C  1187  ] 

There  can  be  no 
naarlcet  ov.-rtfor 
pawning,  and 
tbe  court  cannot 
take  nocivc  of 
the  cuiiora  of 
London  as  to 
/hops  (t). 
I  Wilt  8,  9. 

3  Atk.  44. 

4  Viu.  Abr.  lit. 
Biilmenti  o. 
S.C. 


Sir  John  Hartop  verf  Alderman  Hoarc  ct  al*. 

IN  trover  for  jewels,  the  jury  found  this  fpecial  verdi<3..  That 
the  plaintiff  being  owner  of  the  jewels,  lodged  them  in  the 
hands  of  Seatner  a  goldfmith  for  fafe  cudody  only,  inclofed  in  a 
paper  fenled  up,  and  that  alfo  inclofed  in  a  bag  fcalcd  up  with 
the  plaintiff's  feal,  and  took  a  receipt  from  him  for  the  fame* 
That  Scanur  broke  the  feals,  and  carried  tlic  jewels  to  the  de- 


(0  Marflen  V.  Favjhall,  I 
Vttn,  407.  Hf.are  v.  Parhr^  2 
Term  Ref,  376.     See  Dtmuinbraj 


V.    Metcalfe^    2  rim.    691.      Jk 
698.  which  leems  cu;/ta. 

fcndant*t 
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fendant's  open  {hop  in  FUet-JIrett^  where  they  trade<l  in  jewels, 
and  often  lent  money  on  the  fecurity  of  jewels,  and  there  bor- 
rowed cf  them  300/.  and  depofited  the  jewels  as  his  own,  by 
way  of  fecurityy  at  the  fame  time  giving  his  note  for  the  money. 
That  Seamer  had  no  authority  from  the  plaintiff  to  fell,  order, 
pawn,  or  difpofe  of  the  jewels,  and  that  the  defendants  have 
converted  them  to  their  own  ufc. 

This  caufe  was  twice  folemnly  argued  at  the  bar,  the  firft  time 
by  ferjeant  Prime  and  Mr.  Mildmaf^  and  the  fecond  time  by  my<^ 
felf  and  Mr.  Bo§tU.  And  this  term  the  Chief  Juftice  delivered 
the  refolution  of  the  court  as  follows. 

The  general  queftion  in  tliia  cafe  is,  whether  the  property 
found  to  be  originally  in  the  plaintiff  is  divefted  by  any  ad  found 
to  have  been  done  in  this  cafe.  In  order  to  confider  this,  it  will 
be  proper  to  fee  i .  How  Seamer  (lands  with  regard  to  tlie  plain- 
tiff, and  2*  With  regard  to  the  defendants. 

1.  As  to  the  plalntiflTy  he  is  a  mere  bailee  for  fafe  cudody 
only,  without  any  authority  to  open  the  bag  the  jewels  were  in ; 
and  he  was  a  trefpafler  in  fo  doing.  4  C0.  23.  Mo.  248.  Co. 
Lit.  89.  a. 

2.  As  to  the  defendants,  though  they  came  honeftly  by  them, 
yet  they  are  within  the  general  rule  of  caveat  emptor ^  unlefs  fome* 
thing  appears  particularly  to  exempt  them.  What  they  rely  upon 
is,  that  they  are  purchafers  of  them  in  a  market  overt,  it  being 
found  that  they  bought  them  in  an  open  (hop,  where  they  dealt 
in  jewels,  which  according  to  the  cuftom  of  London  is  a  market 
overt  for  that  purpofe. 

To  this  it  was  properly  anfwcred  by  the  plaintifT,  that  tliis 
cuftom  not  being  found,  the  court  cannot  judicially  take  notice 
of  ic ;  and  in  all  cafes  thcfe  cuiloms  are  pleaded  or  found.  For 
this  purpole  was  cited  the  cafe  of  Argyle  v.  Hunty  Trin.  5  Geo.  i. 
^ante  187.)  where  a  prohibition  was  moved  for  after  fcntence, 
becaufe  it  appeared  in  the  libel,  that  the  word  'uhre  was  fpokcn  r  j  jgg  j 
in  London  ;  but  denied,  for  though  the  words  appear  to  be  fpokcn 
^thcre,  yet  the  cuftom  does  not  appear :  and  though  vf^id  the 
court)  we  have  fuch  a  private  knowledge  of  it,  that  upon  mo- 
tions we  do  not  put  the  party  to  produce  an  aifidavit  of  it ;  yet 
we  cannot  judicially  take  notice  of  it.  And  agreeable  to  this  is 
5  Med.  162.  Ciirf/j.  75.  Salk.  125.  243.  AIo,  360.  Co. 
Lit,  175.  If,     Cro,  Ciir.  517.     Crj,  jf.ic,  69. 

Another^ 
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Another,  and  we  think  alfo  a  proper  anfwer,  was  likcwife 
gWen,  tliat  if  we  could  take  notice  of  the  cuftom,  yet  that  ex- 
tends only  to  the  cafe  of  a  fale,  and  not  of  a  pawn.  Pfrk,  § 
435*  Noy.  28.  2  Sid.  139.  Lamb.  619.  35  /T.  6.  25*  J^t* 
Cent.  83» 

It  IS  a  rule  that  all  cuftoms  muft  be  taken  fl;ri6lly  and  not  ex- 
tended to  fimilar  cafes,  i  Roil.  Abr.  567,  568.  Skcnv.  4. 
Owen  4.  2  Leo.  109.  208.  i  Buljl*  207.  2  Roll.  Ahr.  8;. 
pi.  7.  2  Injl*  713.  but  here  a  pawn  is  not  a  fimilar  cafe  ;  fales 
in  market  overt  are  encouraged,  becaufe  it  is  a  circulation  of  pro- 
perty, whereas  pawning  is  pro  tempore  a  locking  of  it  up. 

There  is  no  occafion  to  pray  in  aid  of  i  Jac.  i.  r.  2i.  in  this 
cafe  \  though  it  was  not  immaterially  argued  from  for  the  plain- 
tiff.   We  are  all  of  opinion^  the  plaintiff  muft  hare  judgment. 
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220.  pi.  75. 
sWilCRep.iS, 


Sir  William  Lee,  Knt.  Chief  Juftice. 
Sir  William  Chappie,  Knt.  -v 

Martin  Wright,  E/q;  \jHftices. 

Thomas  Deniibn,  Efqi  ^ 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


Taylor  verf.  HalU 

TH  E  court  held,  that  it  was  not  a£lionable  to  fay,  the  plain-  Notaftionablct* 
tiff  had  had  the  pox.     For  it  is  avoiding  him  for  fear  of  ^^  ^|j*'  ^"^ 
contagion,  and  refufmg  to  keep  him  company,  that  is  the  legal  Roi1.Abr.4S. 
notion  of  damage ;  and  when  he  is  cured,  thofe  inconveniences 
will  not  attend  him.     And  judgment  was  arretted  (i). 


^l)  Vide  in  CoiJIake  v.  Mapledotam,  S.  P.  ace.    2  Term  Rep.  473. 

Dominus  Rex  verf.  Eyre,  Clerk. 

A  Writ  de  excommunicato  capiendo  iffued   out  of   Chancery,  Whcrs  ?he  writ 
which  was  opened  and  inrolled  in  B,  R.   but  upon  ex-  ^^  Mcemmymcara 
ceptions  taken  to  it,  the  court  made  a  rule  upon  the  profecutor  0*^0"/ and  int'* 

rrilled  in  B,  J{. 
and  the  dclivrry  of  it  to  the  nieri/Fis  (laM  by  the  defendant  until  "^he  return  is  out,  cl  aaccry  may  ifive 
a  frcond.    I:  i..  1500J  where  it  lla  es  the  caufe  **  to  be  on  an  app-  \l  and  cojuplaint  of  nul  icy.**    So  thou^ 
the  Judge  i.  made  a  pari),  aad  coadcmacd  la  colti.    Vide  4  Com.  Di^.  £xcoismeiti^en  eat,  (B.  x.)  io6. 
(B.  4.)  109. 

to 
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to  fliew  caufe  why  the  delivery  out  of  the  writ  to  the  (heriff 
fliould  not  be  Haiti:  before  an  opportunity  came  of  fliewing 
caufe,  the  return  of  the  writ  was  out :  and  the  profecutor  fued 
L  '  '9^  ]  out  a  fecoud  writ  e  Cancel/aria,  and  to  prevent  the  lofs  of  that, 
dcfired  that  the  defendant  might  at  once  take  his  exceptions  by  a 
motion  to  quafli. 

The  firft  exception  was,  that  the  former  writ  being  inrolled 
in  B.  R.  the  Chancery  could  not  iffuc  a  fecond  writ,  but  by 
5  E/iz.  c.  23.  fuch  fecond  writ  was  to  iflue  from  5.  R.  To  this 
it  was  anfwered,  that  the  aft  related  only  to  the  cafe  where  the 
fird  writ  had  aftually  ifliied,  and  the  (heriflF  had  returned  non  e/l 
inventus  j  where  the  court  can  fine  him  if  they  fee  occaiion,  and 
iflue  capias,  aliasy  and  pluries.  Et  per  curiam^  The  anfwer  is 
light ;  if  the  firft  writ  had  been  aftually  quaihed,  tliey  muft  have 
gone  to  the  Chancery  for  another. 

Second  exception,  That  it  is  faid  to  be  on  an  appeal  and  com- 
plaint of  nullity :  now  from  a  nullity  there  lies  no  appeal.  Anfwer, 
Ante  4aa.  871.    ^pj^jg  J3  their  form,  which  Trin.  3  Geo.  I .  Rex  v.  Eldert^n,  it  was 
held  we  muft  have  regard  to  \  they  lay  words  with  an  aut  confmi' 
lia^  which  is  allowed. 

Thirtl  exception,  The  Judge  is  made  a  party  and  is  condemn- 
ed in  cofts.  Mo.  540.  I  Vent.  86.  Anfwer,  In  this  cafe  there 
could  be  no  other,  he  ex  officio  excommunicates  a  man;  that 
man  appeals,  and  muft  make  fome  body  a  party;  there  is  no 
promoter,  and  therefore  he  cites  the  Judge :  the  fuperior  jurif- 
dldion  is  of  opinion,  he  has  done  the  man  an  injury,  and  why 
then  thould  he  not  pay  cofts  ?  Lord  Talbot  in  his  time,  and 
Lord  Hardijuiche  ftnce,  upon  exceptions  to  the  Jignificavit  held, 
it  was  proper  to  make  him  a  party,  and  that  he  was  liable 
to  cofts* 

The  court  (after  time  taken  to  confidcr)  difchargcd  the  rule 
for  quaQiing,  and  ordered  it  to  be  inrolled,  and  delivered  out  to 
the  (heriff. 


Thrale  verf.  Vaughan. 

fC^^^^^^     nn  ^  ^  condition  of  a  bond  was,  that  if  the  plain tiiFfumiflied 
ball  in  error.  X     ^  third  pcrfon's  Cellar  with  beer,  the  defendant  would  pay, 

1  Wiif.  19.S.C.  not  exceeding   100/.     The  defendant  pleaded,  that  none  was 
Aat«47«959-    delivered:    to   which  the   plaintiff  replied    a    delivery  to  the 

value  of  80/.  and  the  defendant  demurred*     And  judgment  was 

given  for  tlie  plaintiff. 

Of 
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Of  this  judgment  error  was  brought;  and  bail  not  being  put 
in,  execution  was  taken  out.  And  now  upon  confideration  of 
3  Jac*  I.  Cs  8.  where  the  words  are,  Bonds  for  the  payment  of  mo^ 
fiey  onljy  the  court  fet  aflde  the  execution :  for  this  is  by  no 
means  a  certain  demand,  but  refts  upon  a  quantum  meruit  \  and  [  1191  J 
the  fum  is  only  put  into  the  replication,  in  order  to  aflign  a 
breach.  And  the  ad  being  to  reftrain  a  legal  remedy,  mull  be 
taken  ftriftly  (i).  i  Keb.  613.  Carth.  28.  2  Buljl.  54. 
1  Lev.  117. 


(i)    That    this    ftat.    3    Jac.     Rep.    321.       Cbau^et  v,   Alfrey^ 
c,  8.  is  to  be  conllrued  liberally.     2  Bun\  746. 
Vide  Huddj  et  vx*  v.  Giford,  Com, 


Pitts  verf.  Carpenter. 

ON  a  trial  at  Guildhall  iht  plaintiff  proved  4/,  15/.  3^,  to  A  fet-off re- 
be  due  to  him :  the  defendant  by  a  fet-ofF  difcharged  3  /.  i,".*iid^^erll'i. 
2/.  fo  the  verdidk  was  only  for  i /.  13J.  3</.  The  defendant  doclnotaffca' 
upon  this  moved  on  3  Jac.  |.  f.  15.  and  fuggefted  both  to  be  ci-  ^«  jurifdidiont 
tizens  of  London^  and  prayed  to  be  excufed,  and  have  cofts :  and  *  i9-S»C» 
relied  on  the  cafe  of  Hickman  v.  Colley^  ante  iiao. 

But  the  court  held,  he  was  not  intitlcd  to  the  benefit  of  that 
adt,  though  the  damages  were  under  40/.  for  it  is  plain  the  real 
demand  was  above  40  /.  and  how  could  the  plaintiff  tell,  whc-. 
ther  the  defendant  would  fet  off  any  thing  in  that  aftion,  fo  as 
to  be  bound  to  chufe  that  jurifdidion.  Befides,  he  has  in  cffe£l 
recovered  4/.  15  /•  yl.  becaufe  a  debt,  which  he  muft  otherwife 
have  paid,  is  now  fatisfied.  Here  are  two  caufes  determined, 
both  of  them  of  greater  value  than  is  within  the  inferior  jurif- 
didion.  The  plaintiff  had  judgment  for  the  i/.  13/.  3^.  and  his 
cofts  (i). 


(i)  Gio/s  v.  Fijher^  3  inif.  48.  wife  where  no  fet-off,  if  the  de- 

S.  P.  in  C.  D.  ad  in.     Fitzpatrick  mand  is  reduced  bclow  40  J.   Ante 

V.  PicinhiiT,   2   Nit/.  6S,     Ben/on  H20,  JsTr. 
V.  Htmmitig^  Barnes  353.     Oihcr- 

Yeo  and  Leman. 

EJECTMENT  being  brought  on  a  reentry  for  non-pay-  ^'^',^1 
mcntofrent,  the  detcndant  moved  to  ftay  the  proceed-  di,  to  the  im- 
ini^s,  on  payment  of  arrears  and  cofts.     In  the  account  before  proved  value  is 

*^  *    '  -  -.Up   account  vfith  hif 

*  "*<=  landloid. 
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the  maftcr  a  difficulty  arofe  about  the  proportion  of  land-tax  to 
be  allowed)  as  to  which  the  cafe  was :  that  the  premifles  were 
let  at  120/.  per  annum,  but  bjr  improvements  were  of  more  ts- 
luc;  and  fince  thofe  improvements,  were  taxed  at  x^oLper  an^ 
num.  The  tenant  would  have  dedudled  the  whole  land-tax. 
But  the  court  held,  that  the  landlord  ought  onl]f  to  allow  the 
proportion  which  i2oA  bears  to  150A  upon  the  whole. 


OUvant  verf.  Perincau. 

Ko  bringing  'w'l^  trovcr  for  pi£tures>  the  court  refufcd  to  let  the  defendant 
fn  tiovcr?  ^^^^  JL  bring  them  into  court*  For  the  adion  is  not  for  the  thtng:, 
1  Wiif.2  3.S.C.  but  damages;  and  they  may  not  now  be  in  as  good  a  condition 
Ante  82».  3g  jj^gy  ^f/QXQ  before,     Salk.  597.     A  cafe  of  Blackborne  v.  Frce^ 

£  1 192  3     ^^'^  was  cited,  where  a  rule  was  taken  for  bringing  in  a  watch- 
chain  ;  but  in  fa£l  the  court  faid  the  motion  was  denied  ( i  )• 


(i)    Buxton  v.'GaSell,    B,  R»  ~<y,    and  the  cafe  is  unattendr^ 

1  ff^lf  33.     Hardintr  v.  J'Filkins,  with  any  circumftances  that  can 

5/7y.  120.  B.  R,  S.  P.     Sed  vide  enhance    the  damages  over  the 

Tuneyv.Clerk^  Cm/,  ^ P»ac.  C.  B.  real  worth,   but  that  its  real  and 

69.      Cpok  v.   HolgaiCf   ib.    1 30.  afcertained  value  muftbe  the  fole 

Frac.  Rfjr,  260.  in  C.  B*    Cattling  meafureof  the  damages.  16.  1 364. 

V.   BotwItMg,  Say.  8a.    Fijher  v«  But  the  plaintiff  may  dill  elect  to 

Price,    3   Burr,  1 364.  in  B.  R.  proceed  for    fpecial  damages  at 

contra*     In  which  iall  it  is  laid  the  peril  of  cods.  Ib.  1369.  ff^hir- 

down  that  goods  may  be  brought  ten  v.  Fuifer  in  C  B.  Black.  Rp. 

into  court  in  trover.     When  it  is  902.      Fide  Jr.Qi,  ante  131.  and 

brought  for  a  fpeciHc  chattel  of  the  cafes  there  cited, 
an  afcertained  quantity  and  quali* 

Long  verf.  Miller. 

Praftlce  as  to      "XTl  7"  ^  ^^  ^^^  x\3\z%  to  plead  ran  for  eight  days,  the  courfe 

J  W1J1.23.  s.c.  abatement :  but  as  to  pleas  in  chief,  it  was  fufficient  if  they  came 
in  at  any  time  before  judgment  figned.  In  21r///.  6  Geo.  2.  the 
time  for  pleading  was  fhortened  to  four  days,  but  no  provifion 
for  any  diftin6lion  between  the  two  forts  of  pleas-  In  the  pre- 
fent  cafe  the  rule  was  given  the  7th  of  May^^  which  expired  the 
nth:  and  (no  judgment  being  figned)  the  defendant  on  the 
26th  put  in  a  plea  in  abatement;  notwithftanding  which  the 
plaintiff  figned  his  judgment.  And  per  curiam,  He  had  a  right 
fo  to  do.  Whilft  the  eight  days  rule  ftood,  the  plaintiff  was 
not  obliged  to  regard  a  plea  in  abatement^  that  did  not  come  in 

within 
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within  the  four  days ;  but  might  fign  his  judgment,  as  if  there 

was  no  plea  at  all.     Styles  Pr.  Reg.  369.     1   Ull.  2.     Now  ^^"'';''^''* 

when  we  fliortened  the  general  time  of  pleading,   can  it  be       *  ^  *• 

imagined  we  intended  to  enlarge  it  as  to  dilatories  ?  They  ftiU 

ftand  upon  the  ftri£l  rule  of  the  court,  and  mud  come  in  within 

the  four  days,  and  cannot  be  received  after,  as  pleas  in  chief 

may  (i)» 


(i)  FiJi  Anderfin  V.  'B4i(ltl'ffladi^  the  cafes  there  cited^  and  Surnhty 

foft.  1268.    Bitldletou  v,Atcheilfy,  is  counted   as  one»    unlefs  it  be 

S.  P.    in  C.  B,    Co.    Ca.    Prac.  the  fourth  day»  when  it  may  be 

63.    and      the     four    days    are  filed  on  the  fikh.     Lee  v.  Carletotty 

both  inclufive.      'Jennings   (*f   al*  3    Term   RtP,   642.      HarbtrJ  v. 

V.  H^ebb,  1   Teim  Rep,  277.  and  Ferigal,  5  Term  Rep.  2jo.  S.  P. 


I 


Catlin  verf.  Catlin. 
T  was  held,  tliat  upon  a  proper  affidavit  the  writ  may  be  SfcclJ  bail  in 

,,,.,.,.*  *  .  ,  1  ,  r    1  ^  trover  wiihoot 

marked  lor  bail  m  trover,  without  the  order  of  tlie  coun,  or  »  judge's  order. 
of  a  Judge  at  his  chambers}  for  it  is  more  an  a£^ion  ot  proper-  iwUC 23.3.0. 
ty,  than  a  tort.     6  Afcd.  14.     Trin,  1 1  Geo.  2.  PiUs  v.  Meller  in 
2i.R.{i). 

(i)  Adm.  Lumkj  v.  Siaree,  2  U,  Rajm,  767.     Emer/on  v.  UiTJ)- 
kinSi    1  fF'tlf,  335.      Chattti  v.  J  aqua  ^  Covjf.  529. 


Cafe  of  the  Lecturer  of  St.  Anne's  Weftminfter. 

I  HE  court  (upon  confi deration)  refufcd  to  grant  a  manda*  Vomandamtutog 

mus  to  the  bilhop  of  London  to  grant  licence  to  a  lefturer,   J  wiif^JV.'s.C* 

who  appeared  to  have  no  fixed  falary,  but  to  depend  altogether   much  fuller. 
on  voluntary  contributions;  and  where  there  was  no  cuftom,  and 
the  rector  had  refuted  his  leave  to  preach  in  the  church  to  the 
perfon  now  applying  ( i ).     Fide  Cafes  in  HJt^i  time  433. 


(1 J  nde  Rfx  V.  Bijhop  rf  London,   1  Term  Rep,  331.     Rex  v.  Fields 
^c.  4  Term  Rip,  125. 

Dominus  Rex  verj.  Grofvenor.  r  1193  1 

HE  was  one  of  the diflenters  who  was  chofen  (herlfFof  Lon-  Noinformatian 
don   and    Middltfexj    and  refufcd  to  take  upon  him   the  for  rciufi,,^  the 
office  :  for  which  an  information  was  moved  for  againft  him,  as  ^  wiir  i8?6.  a 

2  it  '    '  * 
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it  IS  an  oflice  in  which  the  publick  are  interefted,  and  therefops 
not  to  be  compenfated  by  a  pecuniary  fatisfa£lion  to  the  city. 
15 ut  upon  (lie wing  caufe,  the  court  difcharged  the  rule,  it  ap« 
pearing  there  were  acts  of  common-council  that  had  provided 
penalties  upon  refufers,  which  is  the  proper  remedy ;  efpecially 
where  it  is  in  dubio^  whether  tlie  refufal  is  a  crime  or  not,  which 
has  never  yet  been  fettled.  In  tliis  cafe  the  fads  are  s^reed» 
and  the  only  doubt  is  in  point  of  law  ( n  ;  and  therefore  more 
proper  for  a  civil  fult :  and  fo  was  the  opinion  of  the  court  in 
{0)  Rrp.^Andr.  ^ht  cafe  of  Shdkletofi  of  Tork  {a)  in  Lord  Hardwiche*^  time.  How- 
^i  s"p.  "  ^^^'  ^^^y  declared,  that  if  after  the  point  was  determined  againft 
the  difTcntcrs,  others  fhould  tefufe  ;  it  might  be  a  foundation  to 
a(k  for  an  information. 


(1)    Plde    GuiUfoid   Town    v.  and  therefore  are  not  liable  tot 

Clnrkct  z  ymt,  247,     Larwood^%  fine  impofed  by  a  bye- law  of  the 

cafe,   I   Ld.  Raym.  29.     4  Mod»  corporation   in    cafe    of    rcfufal. 

269.  and  it  has  been  determined  Harrifon  Chamberlain  of  London  v. 

that  diflentcrs  are  not  eligible  by  E*vanSy  2  Bum*:  Ecei,  Law  157. 

law  to  ferve  the  office  of  iheriff^  6  Bro.  P.  C.  181.     Cowp.  536. 

Between  tlie  Paridies  of  Deddington  and  Dunfrew* 

Acert-ficue-  A  Certificate-man  purchafed  a  houfe  for  42 /•  lived  in  it 
m:»n  gains  a  fctr  ^-^  many  vcars,  then  fold  it,  and  becoming  chargeable  was 
chX"^  ^  ^"  '  ^^"'  back.  It  was  infilled,  that  9  &r  10  /iP^.  3.  r.  1 1.  faying, 
Burr.  Sett.  Cd.  *<  A  ccrtificate-man  fliall  gain  a  fettlement  by  no  a£l  whatfoevcr, 
aio.  s.  c.  it  unlefs  the   taking    loA  per  annum^    or   ferving  an  annual 

"  office;"  this  man,  notwithftanding  the  purchafe,   might  be 
fent  back :  and  it  was  faid  to  differ  from  the  cafe  of  BunUar  v. 
Ante  163*  E<i/l*n}oodhayy  Pafch.  5  Geo.  I.  where  the  furrender  of  a  copy- 

hold to  the  certificate- man's  wife  was  held  to  gain  him  a  fettlc- 
meni;  becaufe  there  it  was  not  his  own  ad,  (as  this  purchafe 
is)  but  it  came  to  him  by  operation  of  law.  The  court  did  not 
think  this  a  fulFicicnt  diftindion,  and  faid  a  purchafe  was  in  its 
nature  an  excepted  cafe ;  and  his  felling  it  afterwards  made  no 
Ante  1 1 16  alteration,  as  was  held  Trin.  12  Geo.  2,  between  Saint  Ncots  2Xii 
Saint  QeiT  (l). 

This  alfo,  as  to  a  purchafe  by  a  certificate-man,  was  held  the 
laft  term  in  the  cafe  of  the  parifli  of  Stansfield.  Burr.  Rep.  S.  Ci 
205.    I  St'Jf,  Ca.  396.  No.  316. 


(1)  Rtx  V.  ^rfi  Suiffofd,  Burr.  S.  C.  307.     Rex  v.  fFivelin^brnm, 
Doug'  738.  accord. 
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Barclay  vrrf.  Earle. 

TH  E  defendant  being  fucd  by  briginal^  and  arrefted  upon  iflbm  I'm  not 
a  fpccial  capias,  calt  an  cfibin  with  the  clerk;  and  for  J^ft^^j^yj^'^J: 
irant  of  the  plaintiflF's  adjourning  it,  figned  a  non  prof.     The  tiff  may  go  on 
plaintiff  took  no  notice  of  this,  but  delivered  his  declaration,  and  nocwithftinHing 
after  the  rale  to  plead  was  out,  and  a  plea  called  for^  figned  his  ^^'^^^^^tdf 
judgment* 

This  was  moved  to  be  fet  afide,  though  little  could  be  faid  to 
fupport  the  legality  of  cafting  an  eiToin  on  the  fpecial  capias, 
where  the  iheriff  is  not  to  fummon,  but  arreft  the  party  (i). 
But  what  was  principally  relied  on  was,  that  after  a  non  prof. 
figned,  the  plaintiff  was  odt  of  court,  as  to  all  purpofes  but 
moving  to  fet  it  afide^  and  therefore  could  not  fign  his  judgment, 
but  was  irregular  in  that  refpe£l.  But  the  court  (confidering  it 
as  a  trick)  declared,  that  as  there  was  no  colour  for  the  elToin, 
or  to  expe£t  a  plaintiff  to  fcarch  after  a  non  prof  and  there  was 
iio  notice  given  of  it ;  the  plaintiff  was  right  to  go  on :  and  there- 
fore they  refuted  to  fet  afide  the  judgmeiif. 


(1)  It  is  now  fettled  that  there  But  In  proceedings  againft  peers 

can   be  no  efToxn  in   a   perfonal  and  merribers  of  parliament  where 

aAion.        44r^t'nt    v.     Dr^n    and  the  procefs  is  by   famtnons  and 

Ghaptt^  §fSt.  Paul's,  E:  23  Gro.  3;  dil^rcfs,  it  is  Itill  allowed.     RooJte 

Sellon^sPrac.-j.     Symomis  y .  Muyor  v.  Earl  of  Leicefta'^  2  Ttrm  Rfpd 

tfTotnefs,  Co.  Caf.  Prac.  8.      ^«-  16. 
^  V.  JfJh/oMj  2  If^ilf.  164  con/ra. 

Goddard  vcrf.  Cox.     In  Middlefex. 

inAMU  E  L  Owen  was  indebted  to  the  plaintiff  for  coals.  He  Wte  hat  tht 
^  died,  and  made  his  wife  executrix.     She  continued  to  deal  ^^"^^  ^^J^K 
tirith  the  plaintiff,  and  received  coals  on  her  own  account ;  then  Ante  i^^a^i' 
(he  married  the  defendant,  who  alfo  received  coals  on  his  own  Bull*  t.  N.  P. 
account,  and  made  fevcral  payments  generally  upon  account.  '7** 
Thefe  payments,  if  applied  to  the  debt  from  the  executrix,  and 
her  debt  whilft  a  widow,  cleared  both  thofe  accounts,  and  the 
prefent  a£lion  was  againil  the  defendant  only,  for  what  was  de- 
livered iri  his  time.     And  the  queflion  was,  who  had  the  right 


(i)   In    Hawkins   V.    Razdtns,     N.  P.  174.     Gilh.  La^jf  of  Evid. 
Skfe  24.      Awn.    Cro.   Elix.   68.     3  ed.  177.     i6  Ttn.  Mr.  ijy. 
Jn'^H.  8  MofL  236.  o.  F.    Hull.  L. 

Vol.  II.  Q^q  of 
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of  applying  thcfc  payments,  there  being  no  direftion  from  tJie 
defendant,  who  it  was  agreed  had  the  firft  right.  And  the  Chief 
Juftice  held)  that  thereby  it  devolved  to  die  plaintiff.  And  the 
defendant  being  by  the  marriage  equally  a  debtor  for  what  his 
wife  received  dumfohy  as  for  what  was  after ;  the  pls^intiff  might 
apply  the  money  received  to  difchargc  the  wife's  own  debt :  but 
as  to  the  demand  againft  her  as  executrix,  the  validity  of  which 
depended  on  the  queftion  of  affets,  and  manner  of  adminiftring 
them ;  he  was  of  opinion,  the  plaintiff  could  not  apply  any  of 
the  money  paid  by  the  defendant  to  the  difcharge  of  that  demand* 

A  cafe  was 'mentioned  to  have  been  before  the  Chief  Juftice 
at  Suffolk  afEzes  in  1730,  between  Blofs  and  Cuttings  where  the 
defendant  owed  money  on  two  bonds,  and  paid  money  on  ac- 
[  1 195  ]  count,  but  gave  no  directions  which  he  would  have  it  applied  to«, 
and  upon  a  cafe  rcferved,  it  was  determined,  that  the  plaintiff 
had  the  eledion. 


Bifliop  verf.  Chitty.     At  GuildhalK 

An  ^»«^«P^"^  /^  A  S  E  by  indorfee  of  a  biU  of  exchange  againft  defendant  as 
fauSiV  muft  be  V-J  acceptor,  who  on  tender  of  the  bill  wrote,  "  Meffieurs  Caf- 
tendered  within  *^  nvall  and  Mounts  pay  this  bill  when  due  for  Thomas  Cbittj.^ 
fca/t^t^tft.  "^^^  ^"^  f^"  ^"^  ^  January  1 741,  the  bankers  paid  till  die 

19th  at  two,  and  21ft  January  the  money  was  demanded  of  de* 

fendant. 

For  the  defendant  it  was  inGfted,  that  the  plaintiff  had  given 
fuch  a  credit  to  the  bankers,  as  to  make  it  his  lofs  \  and  they  com- 
pared it  to  the  common  cafe  of  a  note  or  draft  kept. 

For  the  plaintiff  it  was  faid,  that  there  was  no  limited  dme, 
but  that  of  the  ftatute  of  limitations,  to  fue  the  acceptor ;  and 
that  the  plaintiff  cannot  come  in  as  a  creditor  of  the  goldfiniths, 
becaufe  they  have  done  nothing  to  make  themfelves  liable. 

The  Chief  Juftice  held,  that  it  was  the  lofs  of  the  plaintiff, 
who  though  he  might  have  refufed  to  take  fuch  an  acceptance, 
yet  had  now  agreed  to  it :  and  it  was  to  all  purpofes  in  the  na* 
ture  of  a  draft,  which  is  always  confidered  as  a<Slual  payment, 
when  a  reafonable  time  to  receive  it  in  is  elapfed  ( i }. 


(i)   Smith  V.  De  la  FontanCy  B.  R.  T.  25  Geo.  3.  Bajlfy  m  BiOt 
Append,  No.  5.  vide  contra. 
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Sir  William  Lee,  Knt.  Chief  Jufiice. 

Sir  William  Chappie,  Knt.      •] 
Martin  Wright,  ^j  t  Juliets. 

Thomas  Denifbn,  Efq\  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


Dominus  Rex  wr/l  Dawbeny. 

TWO  fcts  of  churchwardens  were  fworn  in  for  the  parifli  j^o  quo  wvtrrtnf 
of  Sampford  Peverti  in  Dnon\  and  the  court  refufed  to  foroAcc  of 
erant  any  information  in  the  nature  of  a  quo  warranto,  but  left  churchwarden. 
them  to  fettle  the  right  m  an  action  (i).  aSS.  pi.  326. 

S.  C.  .Dure  lalL 

(1)  Rex  V.  Sbefberd»  4  Term  Rep.  381.  S.  P.  upon  the  authority  of 
this  cafe. 


Graham  verf.  Benton. 

ON  a  motion  to  difcharge  the  defendant  out  of  execution,  as  Bankrupt. 
being  a  bankrupt,  on  the  ftatute  5  Geo.  2.  c.  30.  it  appeared  i  wiif.4i.s.p, 
that  the  debt  was  contrafted  before  the  bankruptcy,  and  lued  for  **^^«  ^-  C 
and  recovered  pending  the  commiffion,  and  before  any  certificate 
obtained,  and  the  judgment  was  afterwards  affirmed  on  error, 
and  cofts  given  on  fuch  affirmance. 

Q^q  a  And' 
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And  the  court  difcharged  him  as  to  all ;  for  not  having  hU 
certificate,  he  could  not  plead  to  the  a£lion  :•  and  thcfc  cofts  were 
attendant  upon  the  original  judgment ;  and  cannot  be  conlidcred 
as  given  for  delay  of  execution,  wfien  it  appears  there  ougfit  to 
have  been  no  execution,  though  no  writ  of  error  had  been 
brought  (i). 


(x)  Palmbf  V.  Maftfrs^  Barnes  For  the  debt  arifet  from  his  plead- 

368.     Calcraft  v.  Sivanrij  tb.  204.  ing  ihe  falfe  plea,  and  is  there- 

Jylett  w.   Harford^  2  Back,  i^ij,  fore  fubfequent  to  the  commiffioD. 

Blamiford  W   aP   v.  Footer   Coivp.  Htnuard  v,  Jtmrnett  3  Burt.  1378. 

138.     Levies  v.  Piacy,  H.  Black,  i  Black,  400.  S.  C.    The  5  Qco.  2. 

Rep,  29.    Langfwd  v.  £///V,  Cook^s  c.  30.  extends  only  to  the  peffoD, 

Bank,  La-ws  232.  3d  eJ.     But  a  not    to    executions    againfl    the 

bankrupt    executor    pleading    a  bankrupt's  goods,    Cai/emir,  Jliej^ 

falfe  plea  after  the  commj^on  i^urd^  rick,   1  Term  Ref.  36 !• 
is  liable  xd  execution  for  tiie  coAs. 


Newcombe  vtrf.  Green ^ 
T^jl$a  imended    j^  covenant  the  breach  was  afligncd  in  non-payment  of  270/. 

by  the  Tudgc*g        I  .      .  1  ^      •  1    1       .   *^  '  '..  -» 

nous.  X  itiortgagc-moncy.     And  on  the  trial  the  jury  gave  a  verdict 

iWiif.33.S.C.  for  274/.  11/.  damages:  and  Mr.  Juftice  i?«r/7^/ entered  it  fo  in 

hi;;  minutes,  but  the  clerk  of  nift  prius  had  only  marked   i  /•  da* 

mages  on  the  di/inngas» 

The  court  was  now  moved,  to  alter  the  indorfement,  by 
making  it  agreeable  to  the  Judge's  notes.  And  Mr.  Jullice  De- 
ffffoH  having  conferred  with  him,  and  reporting  the  matter  to  be 
as  above  llated^  the  court  ordered  it  to  be  amended*  accoid- 
ingly(i). 


(1)  Fide  Eddozces  v.   Hopkins^  M.ryo  v.  Jrcher^  ante  515.      B9?t 

Doug,  36*1.       yffile  V,    Grnnty  ib,  v.  Bois^  1  Lev,  1 34.      D^^-.Ter- 

703.  Ta)hr   V.     irhitehead,    ib,  /f «/,    3  Term  Rrp,  749.      tf^ilUanu 

718.  Eliot   V.    Skypy     Cro.    Cor,  v.   Joht%,    Barnes  6.      Hjnkej  j4i 

338,  BqIu^^    cafe,      Salk,     53.  tarn  v.  Smith,  ib.  449. 

Dyfon  verf.  Ironmonger  et  Ux\ 


l^liere  a  p^rty  If 
ordw-red  tjauciiO 
the  couii,  tiie 


ON  a-  complaint  againft  one  Stanton^   for  ferving  a  writ* 
where  the  plaintilF  liad  difowned  employing  any  body :  a 
- pcimirud  j^uIj,  ^^,jjg  njaiie  yp^i^  Sinnfon^  to  anfwer  the  matters  in  the  aiiJda- 

>eOunlcl  "o  ex-  1  1        J  -11  .  r  -TT  1  • 

amiTu:  h'.m,  buc  ^*'s,  and  at  the  lame  time  attend  the  court  m  per4on.  Uponhi^ 
would  not  fwcax  attendance,  and  reading  his  uflid^ivit,  I  defircd  leave  to  alk  him 
^'^  I  fomc 
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fomc  qucftiont  on  behalf  of  the  defendants,  which  the  court  al« 
lowed  me  to  do;  but  would  not  fwear  him  co  anfwer  fuch 
queftiont. 


Everall  verf.  Smallcy. 

IN  cjcflment,  a  cafe  was  ftated,  that  by  the  cuftom  of  the  Cuftom  to  bir 
manor  of  ColUngham  a  tenant  in  tail  of  a  copyhold  might  fur-  ^^^^^^l^  ^Jj2 
render  the  fame,  and  bar  his  ifiue,  without  fuiFering  a  recovery;  ^rry  or  furreo* 
and  that  by  the  fame  cuftom  a  recovery  might  be  fuflfcrcd  in  the  dcrgood  (i) 
manor  court,  and  have  the  fame  cffeft.     The  leObr  of  the  plain-  * ^"^  *^- ^'^' 
ti/T  in  this  cafe  claimed  under  a  bare  furrender :  and  it  was  ob- 
jected, that  the  cuftom  to  bar  by  furrender  could  only  be  fup- 
ported  /y  necejjitatey  where  there  was  no  other  way ;  whereas 
licre  it  could  be  done  by  recovery,  and  therefore  no  ncccflity  ap- 
peared,     Sed per  curiam^  There  is  no  cafe  to  warrant  any  fuch 
diftindlion,  and  there  is  nothing  unreafonable  in  allowing  two 
ways  of  alienating  eftates ;  the  cuftoms  arc  both  of  equal  anti* 
quity,  and  we  cannot  prefer  one  to  the  other.     The  furrender     r  i  jps  ] 
is  the  moft  natural  way,  and  the  cheapeft.     The  poftea  muft  be 
delivered  to  the  plainti^. 


{\)Doey,  Truby,  %  BLgk.  Ref.  944.  S.  P, 


Mitford,  Executor,  verf.  Cordwell. 

THE  plaintiff's  tcftator  obtained  judgment,  wliich  after  his  Audita  qvtreU 
death  was  revived  by  two  fcire  facias* s   with  nithils  re-  «nuft  be  brought, 
turned  ( i ) ;  and  the  defendant  being  taken  in  execution,  moved  u^uufJi,""^" 
to  be  difcharged,  upon  producing  a  rcleafe  from  the  teftator,  and 
a  rule  was  made  for  the  plaintiff  to  (hew  caufe. 

Upon  (hewing  caufe  it  appeared  very  doubtful,  whether  the 
releafe  was  executed  by  the  leftator:  and  thereupon  I  infifted, 
that  though  when  xht  fare  facias  is  not  ferved,  the  court  will  in 
^  clear  cafe  relieve  the  party  upon  motion  (2)  ;  and  not  put  him 
to  brirtg  his  audita  querela :  yet  they  will  never  do  it,  where  the 


(l)  But  if  ihe  fhcriff  hid  re-  2    Cromp,    Prac.    439.       i    Com. 

tamed  ii/cireffd,  the  reicife  be-  Dig.  Audita  S>ucr:la,  (C.)  649. 
ing   from  the  teilator,  he   coud         (2)  H'i?artms.  Ricbardfin^  axte 

not   have  had   an   axui'tta    querela,  i07C. 
UQo^kts.Btrn^  1  P/llj.g^.  ride 
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fad;  is  difputed.  And  fo  the  court  agreed ,  bat  then  they  would 
have  had  the  plaintiff  confcnt  to  try  it  in  a  feigned  iflue,  the  de- 
fendant lying  a<flually  in  execution ;  which  the  plaindflf,  who 
was  an  executrix  in  truft^  refufing  to  confent  to,  the  court  re- 
fufed  to  do  any  thing  upon  the  motion^  and  left  the  defendant 
to  his  audidita  querela. 

White  verf.  The  Earl  of  Montgomery. 

in  ihrhandsof  a    ¥ N  debt  upon  bond  the  defendant  craved  oyer^  which  the  plain- 

thini  perfon,  the    1    tiff*  was  not  able  to  give  jiim,  the  bond  being  in  the  hands  of 

S""  o '' v?"^*  "^^^  ^*^^^^^^"^r  a  gentleman  of  the  bar,  who  had  rcfufed  to  pro- 

«nd  produce  itT  ^"ce  it,  and  enable  the  plaintiff  to  force  the  defendant  to  plead. 

And  the  coirt  being  moved  againft  Mr.  Strickland,  his  excufe 

was,  that  the  bond  was  left  with  him  to  wait  the  event  of  a  fuit 

(lili  depending.     Et  per  curiam.  That  is  a  matter  the  defendant 

may  avail  himfelf  of  by  plea,  and  we  will  not  determine  it  upon 

mocion :  there  muft  be  a  rule  on  Mr.  Strickland  to  give  oyer  of 

the  bond  (i),  and  produce  it  at  the  trial,  if  required  by  the 

plaintiff. 

(i)  Like  rale  where  the  deed     E.  27  Geo,  ^  B.  R.  $  Term  Ref. 
was  tortioufly  in  thq  hands  of  the     153. 
defendant.     Matitfon  v.  At  kin/on, 

Dominus  Rex  verf.   The  Inhabitants  of  Madley  in  Stafford- 

(hire. 


Cofts  are  not  to 
be  paid  where 


A  Man,  his  wife  and  daughter  were  removed  by  order  of  two 
juftices  of  the  peace,  which  upon  appeal  was  confirmed, 
*7t  ofa"I)*der  ^"^  *^*"g  removed  by  certiorari  into  the  King's  Bench,  was  there 
iTquX"!''  "  quafhed  as  to  the  daughter,  her  age  not  being  dated,  nor  the 
Burr.  s.  c.  202.  pj^cc  adjudged  to  be  the  place  of  her  fettlement ;  but  as  to  the 
But^not  s.  P.       ^^^  ^^^  j^.g  ^j^^  ^j^g  orders  were  confirmed. 

f  1 199  ]  It  then  became  a  queflion  upon  the  ftatute  5  Geo.  2.  r.  IQ-  $2« 
whether  coils  Ihould  be  paid.  And  a  cafe  was  cited  of  the  in- 
(*)  Rep.  Burr,  habitants  of  Great  Chart,  (a)  Mich.  16  Geo.  2.  where  the  court 
s.  c.  194.  bur  aflirmed  the  order  of  feffions  as  to  the  point  of  the  appeal,  but 
no  fuch  deter-  quaOicd  a  Tcfcrvation  in  the  fame  order  as  to  cofts  in  cafe  of  a 
minauua.  ^^^  removal ;  and  it  was  determined,  that  the  profecutor  of  the 

certiorari  Ihould  pay  cofts. 

Scd  per  curiam i  That  is  a  very  different  cafe  from  this,  for 

there  the  party  could  not  be  affcdcd  by  the  part  of  the  order 

2  which 
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which  was  quaflied,  till  the  feflions  had  made  an  aQual  order 
about  the  cods  ^  and  the  bringing  it  up  for  the  purpofe  of  quafh- 
ing  that  part  was  unneceiTary,  and  confequently  vexatious^ 
which  is  the  true  ted  to  go  by.  Whereas  here  the  parifh  who 
brou^^ht  die  certtorari  were  unjuftly  burthencd  with  the  daughter, 
and  had  no  other  remedy  but  to  come  here.  And  the  Parlia- 
ment never  intended  to  punilh  them  for  taking  a  legal  remedy 
agaiiift  a  gravamen.  Upon  writs  of  error  there  are  no  cods,  if 
execution  was  taken  out  before.  In  this  cafe  therefore  the 
recognizance  given  on  bringing  the  certiorari  muft  be  dif- 
charged  (i). 


( i)  Rex  V.  Hitcham^  Burr,  S.  C.  recognizance  for  the  cods  (hall  be 

504.     Rex  V.  Braj^,  ib.  687.  ace.  difcharged.     But  if  he  litigates 

So  where  a  cafe  is  fent  down  by  the  amended  cafe*   and   the  de- 

B.  R.  to  be  re-ftatedy    and  the  cifion  i»  againfl  him«  it  (hall  not. 

profecator  apon  fuch  re-ftatement  Rex  v.  £i/gen»fortby    4  Term  Ref. 

lindt  the  ground  of  his  appeal  218. 
done  away^  and  abandons  ic«  his 


I 


Between  the  Pari(hes  of  Wingham  and  Sellindge  in  Kent. 

T  was  dated  in  a  fpecial  order,  that  a  certificate-man,  havin?  A  ccrtificate- 
_  notice  tliat  he  was  appointed  boriholder,  never  took  the  oath  JJJfw ™into*wi 
of  office,  but  once  executed  a  warrant  of  a  judice  dire£led  to  office  eife  he 
the  bor(holder.     And  this  the  fe(fions  determined  to  be  gaining  «*>«•  «>  ^««lc. 
a  fettlement  within  the  g  &r  10  W.  3.  r.  ii«     Sed  per  curiam^  cutin" it."** 
The  order  muft  be  qua(hed,   for  the  words  of  the  aft  are,  Burr^Sett.  c». 
**  being  legally  placed  in  fuch  office,**  that  is,  being  the  officer  "3-  ^^  per- 
both  de  folio  and  de  jurty  which  this  man  was  not,  the  order 
dating  negatively,  that  he  was  not  legally  placed  therein,  which 
can  only  be  by  an  appointment  and  fwearingin  (i). 


(1)  It  was  alfo  ftated  negative-     Rex  v.  Winterhoume,  Burr.  S,  C^^ 
ly,  "  that  there  was  no  prefent-     530.     BL  Rep.  452. 
snent  of  jury  of  the  loet."    Fide 


Green  verf.  Brown.     At  Guildhall. 

TH  E  (hip  Charming  Peggy  was  infured  in  1 739,  from  North  a  (hip  nertr 
Carolina  to  London ^  with  a  warranty  againft  captures  and  heard  of  it  pre- 
feizures.     And  in  an  aftion  the  lofs  was  laid  to  be  by  finking  at  ^^^^  ^^^  ^^ 
fca.     All  the  evidence  given  was,  that  (he  failed  out  of  port  on 
her  intended  voyage^  and  has  never  fince  been  heard  of.     And 

Q^q  4  fcvcral 
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fevcral  witncfles  proved,  that  in  fuch  a  cafe  the  prefumption  i(| 
that  (he  foundered  at  fea,  all  other  fort  of  loffes  being  generallj 
heard  of.  The  underwriter  infiftcd,  that  as  captures  and  fev* 
zures  were  excepted,  it  lay  upon  the  aflured  to  prove  the  lofii 
happened  in  the  particular  manner  declared  on.  But  the  Chief 
Judice  faid,  it  would  be  unreafonable  to  expcdi  certain  evidence 
of  fuch  a  lofs,  as  where  every  body  on  board  is  prefumed  to  be 
d|rjwned ;  and  all  that  can  be  required  is  the  befl  proof  the  na- 
ture of  the  cafe  admits  of,  which  the  plaintiff  has  given  j  he 
therefore  left  it  to  the  jury,  who  found  the  lofs  according  to  the 
plaintiff's  declaration  ( i }  • 


(i)  N€wiy  v.  ^ead,  Sit.  ofter  Mich.  3  pr^.  3.  S.  P.  Park  on  Mmc. 
Inf,  63   fuoi  vide. 

Underwood  verf.  Parks.     At  Middlefex  Sittings. 
The  truth  of      ▼  N  an  aftion  for  words,  the  defendant  pleaded  Not  euiltv, 

words  cannot  be     I  i/t-j^  ^l  j  i  •  ..P'l 

giren  in  evU      X.  ^"^  oitcrcd  to  provc  the  words  to  be  true,  m  mitigation  of 

dencc  on  Nut  '  damages :  which  the  Chief  Juftice  refufcd  10  permit,  faying  that 

f»**A').-  at  a  meeting  of  all  the  Judges  upon  a  cafe  that  arofe  in  the 

Common  Pleas,  a  large  majority  of  them  had  determined,  not 

to  allow  it  for  the  future,  but  that  it  (hould  be  pleaded,  whereby 

*    the  plaintiff  might  be  prepared  to  defend  himfeJf,  as  well  as  to 

prove  the  fpeaking  of  the  words.     That  this  was^now  a  general 

rule  amongll  them  all,  which  no  Judg^:  would  tliink  himfelf  at 

liberty  to  depart  from,  and  that  it  extended  to  all  fort  of  words, 

and  HOC  barely  to  fuch  as  imported  a  charge  of  felony  ( i  )• 


(1)   Dennis  V.   Paiultngt  coram  ticular  and  fpecificd  cricninal  a^ 

Price  B.   at  Bodmyn,    Ttin,   vac.  not   capital,  the  defendant   may 

1716.  S.  P.  12  /'/w.  150.  pL   16.  give  the  truth  of  it  in  evidence. 

Where    the    word*    imported    a  Smithies  v.  Harrijon,  per  Holf  C.  J. 

charge  of  felony.     Fide  Smith  v,  I  Ld,  Rajm,  yz/.    And  where tbB 

Richard/un,    Barnes     195.       Com.  words  charged    impute  a  capital 

Rip,  ^^i.     Prac,  Reg.  ^^^.  S.C,  crime,  if  the  plaintittgi?esevidcnce 

S.  P.     So  where  the  words  import  of  other  expreflions  to  the  fame 

a  ^<r«^r^/ charge  of  crimes  not  ca-  purport  in  aggravation,    the  de- 

pitaiy  the  tru.d  lannot  be  given  fend^^nt  may  in  mitigacion,  give 

in  evidence  in  mi:ig4tion.     Bijhop  evidence  that  thefe  Tail  are  trut 

ff  Sarum  v.  Najh,  per  Parker  C.  J.  for  he  had  no  opportunity  to  plead 

Bull,   L.  N.   P    9.      Buc   it  has  it.     CJliJ'onw  Loder^  Oxon,  ij^a, 

betn  held  prior  to  the  prcfcni  cale,  Per  Burnet  J.  Bull,  L.  N.  ^.  iqj 
that  where  the  chu  ge  is  of  a  par- 
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5/r  William  JLee,^;^/.  Chief  Jujiicf, 

Sir  William  Chappie,  Knt. 
Martia  Wright,  Efqi 
Thomas  Denifon,  Efq\ 

Sir  Dudley  Ryder,  Knt.  Attorney  General, 
ybe  Hon.  William  Murray,  Solicitor  GeneraU 


\  Jujlicet. 


Wilfon,  on  the  Demife  of  Ejrrc,  Clerkj  vnf.  Carteret  tX. 

TH  E  Icflbr  of  the  plaintiff,  being  a  prebendary  of  Sarum,  Coaaitiooai  r«r» 
brought  an  ejeciment  to  avoid  a  leafe  made  by  his  prede-  render  oi  a  pre- 
f  cflbr,  as  not  being  conformable  to  the  provifo  in  32  H.  8.  c.  28.  ^al^\*^ 
§  2.  which  requires,  that  upon  renewals  the  old  leafe  mud  be  newii. 
expired,    furrcndered,    or  ended,   within   one  year  next  after  aBorn'tlcd. 
inaking  of  the  new  leafe.     And  his  objection  was,  that  the  fur-  ^'bic!  Akr.  34s. 
render  made  of  the  former  leafe  was  with  a  condition,  that  if  the 
|hen  prebendary  did  not  within  a  week  after  grant  a  new  leafe 
for  three  lives,  the  furrcnder  (hould  be  void  j  whereby  (as  was 
contended  for  the  plaintiff)  the  old  term  was  not  abfolutely  gone, 
but  the  Icflcc  referved  a  power  of  fetting  it  up  again,     3ut  the 
court  after  two  arguments,  gave  judgment  for  the  defendants : 
this  being  within  the  intent  of  the  ftatute,  which  was  that  there 
ihould  not  be  two  long  leafes  (landing  out  againft  the  fuccelTor* 
Here  the  new  leafe  was  made  within  the  week,  and  from  thencp 
it  became  an  abfolute  furrcnder  both  in  deed  and  in  law.     And 
the  whole  was  out  of  the  IcfTje,  without  further  aft  to  be  done 
{jy  hiin.     In  the  provifo  there  is  the  woxd  ended  as  well  as  fur- 
rendered^ 
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rendered,  and  can  any  body  fay  the  firft  leafe  is  not  at  an  end  ? 
This  was  no  more  than  a  reafonaWe  caution  in  the  firft  lef7ee»  ta 
keep  fome  hold  of  his  old  cftate,  till  a  new  title  was  made  him^ 

Dominus  Rex  vcr/l  Beftland, 

No  eertUran  for  '  m  ^  H  E  couFt  refufcd  to  gmnt  thc  defendant  a  certiorari  ta 
judg"^^^^  -*     remove  an  indidment  for  a  mifdemcanor  from  Dor/ci 

Ante  877.  and      aflizes. 


the  cafes  in  thc 
note. 


Rivet  et  al*  verf.  Cholmondley  et  al*. 


Plaintiff  m^y      T  TPON  the  authority  of  Stroud  v.  Tillry^  {ante  1162.)  the 
amend  the  ^«rr*    yj    ^^y^t  fuffered  the  plaintiff  to  amend  the  venue^  after  thc 
defendant  had  changed  it  upon  the  common  afloidavit  (i). 


(1}  Vide  C9wp.  409. 


Lord  Vane*s  Caici. 

The  cowTt  will  XT  IS  lady  exhibited  articles  of  the  peace  againft  him,  and 

not  inquire  into  J^  J^   ^^8  Ordered  fccurity  upon  them :  when  my  lord  came 

tideJ^^of  the    "  i^to  court,  Mr.  Lloyd  defired  the  articles  might  be  read,  and  in- 

^C4ce.  fifted  they  were  no  ground  for  demanding  fecurity ;  or  if  they 

But  the  court  y^^^e,  vct  the  faft  of  a  feparation  under  articles,  upon  which 

mayrevirwthem     ,^,.  .^  ^ir  it/r-i 

afjcrfecurhyhas  the  complaint  was  grounded  was  falle,  and  he  ottered  to  prove 

been  ordcr<?d         Jt   fo« 

upon  tfaem»  and 

hear  objcftioai  -  •       •  /»     «   • 

•rifing  upon  Strange  contra^  oppofed  going  into  any  fuch  inquiry,  it  having 

their  i\ice.  ncvcr  been  done  :  and  the  courfe  of  the  law  had  been,  to  give 

that  credit  to  the  oath  of  the  party,  as  to  order  fecurity  imme* 
diately  upon  it ;  mentioning  alfo  the  inconvenience  in  opening  a 
door  for  vying  and  re-vying  on  fuch  occafions.  He  admitted^ 
that  the  court  might  properly  review  tXie  articles,  and  hear  anj 
objections  arifing  on  the  face  of  them. 

Et  per  airiamt  That  is  all  we  can  do,  the  other  never  was  at- 
tempted before,  and  we  muft  preferve  the  courfe  of  the  court  by 
taking  the  articles  to  be  true.  Upon  the  review  thc  court  was  oif 
opinion,  the  faCls  as  ftated  required  fecurity.  And  it  was  given 
accordingly. 
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Dominus  Rex  verf.  Dr.  Bridgeman* 

ARu^c  being  made  for  him  to  .(hew  caufe,  why  an  mforma-  No  rule  to  Sn- 
tion  in  nature  of  a  quo  nvarranto  fliould  not  he  granted,  to  ^^^^  ^^*^?^ 
ax  1  it^i-         .         ««■  .  «^      cUim  of  right  ti 

^w  by  what  authority  he  cliimed  to  hold  a  court-leet  in  the  htiaaieet. 

borough  of  prignn  in  Lancajfjtre :  he  moved  for  the  common  rule 
to  infpcft  the  books  of  the  corporation,  who  were  the  profecu*- 
tors,  and  it  was  granted.  But  upon  fpecial  motion  it  was  af- 
tcrwar  Is  difch;'rc;ed,  this  being  a  matter  of  a  private  claim  be- 
tween thr  defendant  and  the  corporation  ^  and  if  this  fliould 
prevail,  one  private  man  would  have  as  good  a  right  to  infpeA 
the  deeds  and  evidences  of  another  u)* 


^l)  Fide  Hodges  v.   J^tkis,    3  466.  pi.  ti.     Wlodr.  Dafuis,  i 

Unif,     »98.        Cpx    v.     Copping,  Wllf,  104.     Rex  v.  Fraternity  9/ 

5  Mod,  395.     I  Ld,  Rajm.  337.  Hoftnun^  pofi.  1223.  and  the  note. 
Tumr  V.  Gethin,     12   Kin.   Ah. 


Duthy  verf.  Tito  ct  al\ 
Tito  verf.  Duthy. 

IN  both  caufes  the  verdift  was  for  the  defendants.     And  now  Cofts  cmoot  be 
Tito  one  of  the  defendants  in  the  firft  caufc  moved,  that  the  ^«««^*  ^^ 
cods  he  was  to  pay  to  Duthy  in  the  fecond  caufe  might  be  fet 
againil  die  colls  Duthy  was  to  pay  in  the  firft. 

Sedper  curiam^  It  cannot  be  done,  there  was  forced  to  be  an 
zSt  of  Parliament  in  the  cafe  of  mutual  debts :  bcfides,  how  can 
we  prefer  Tito^  who  is  but  one  defendant  out  of  five,  when 
die  plaintiff  in  that  adion  may  pay  the  cofts  to  either  of  the 
others  (i). 


(l)  Powell  ^r.  Smith,  Bull.  L.N.  Hani.  H.  Black.  2x7.   O'Connor  y. 

P.  3 36.    Goodtitli  on  the  demife  of  Murphy^  H.  Black.  657.    Though 

Clewlow  V.  Latvey  Barnes  1 30.  Ford  theie  are  cafes  decided  in  C.  B.  yet 

V.  ilf/i^j,citedi^.  i3i.acc.  But  the  it  appears  from  Mitchell  v.  Old- 

law  feems  now  fettled  to  be  other-  fields  4  Term  Rep.   123.  that  the 

wife.     Scojfin  v.  Robinfony  Barnes  fame  rule  is  adopted   in  B.  R. 

145.  Roberts   v.    Biggs,  Barnes  Bui  the  pradice  of  the  two  courts 

146.  Bull.  L.  N.  P.  336.  S.  C.  with  refpcdt  to  allowing  theattor- 
jiruftout  ex  dem.  Barnes  v.  Crafter^  ney  a  paramount  Jien,  for  his  bill  of 
2  Black.  026.    Nunez  v.  Modig-  colb  differs.  la  C  B.  they  permit 

colls 
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cofis  in  crofs  anions  to  a  fet-ofF  cofls  and  debt  recoTered  in  ov« 

againft  each   other  without  any  action  can  only  be  fct  off  againft 

regard   lo  this  Iren,      Roberts  v.  thofe  obtained  in  another  after  a 

JMockovl,   Say,  Cofts  254.    Cited  ded)i6lioD  of  the  attorney's  bill  for 

2    Black,  827.     Nuniz  y,  MoJig-  his  cofts  in  the  latter  fuit.   Mtt€h$H 

lianu    I  H.  Black.  217.     Scheolev,  v.  OldfiiU,  4  Term  Rep.  125, 
JV(;^/if^  f^.  23.     But  in  ^.  i^.  the 

Dommus  Rex  verf,  Chctwynd* 

Where  on  an  in-  A    ^P^^'*^  vcrdift  on  ati  indiamcnt  for  murder  was  found  at 

diamcnt  for  XA.  ^^c  Old  Bailey  j  and  removed  into  the  King's  Bench.     But 

muider  the  pri-  bcforc  argument  the  defendant  obtained  his  Majefty's  pardon, 

K?ng'f  paJdon**  which  he  pleaded  upon  his  knees,  and  it  was  allowed.     Then 

bifitrc  con-  the  counfel  for  the  profecutor  infifted,  that  by  virtue  of  3  //".  7. 

>:a.on,  the  ^^  j^  ^j^g  court  ought  to  require  bail  for  his  appearance  to  anfwer 

r'quirc  bui  hr  ^^  appeal ;  there  being  an  aflSdavit  produced,  that  the  brother 

bit  appearance  and  heir  was  beyond  fea,  but  expefted  in  time :  ai?d  it  was  alfp 

p^'e^'under'sH.'  '^^^'^^^^^  that  by  virtue  of  s  trd  W.ta  M.  c.  13.  the  ceurt 

7.  c.  I.  fhould  take  fecurity  for  the  good  behaviour. 

Thry  will  not 

j(  quire  him  :o  give  fecurities  •for  his  good  bebfTiour  on^r  5  l|p  6  W.  Jl(  M«  ^  1 3.  nnleli  be  apptar  tt 

kc  a  perfon  of  ill  fame.     See  the  trial  in  St.  Tr.  ii|.  527. 

The  ftatute  3  H.  7.  c.  i.  runs,  **  That  if  any  perfon  charged 
*^  ns  principal  or  accefTory  be  acquitted  at  the  King's  fuit  wi(hia 
[  1204  ]  "  the  year  and  dayj  the  judices  bcforc  whom  hp  is  acquitted 
"  (h^ll  not  fuffer  him  to  go  at  large,  but  either  remit  him  again 
^*  to  the  prifon,  or  elfe  let  him  (o  baUi  after  their  difcretion,  till 
"  the  year  and  day  be  paft.** 

Upon  this  claufe  it  was  argued,  th^t  the  cafe  of  pleading  i 
pardon  after  a  fpccial  verdift  was  ftronger  than*  the  cafe  of  an 
acquittiil  by  jury  ;  which  took  away  all  the  prefumption  of  guilt. 
And  that  this  was  an  a£luat  acquittal,  and  is  called  To  in  the  par- 
don.    The  judgment  is,  quod  cat  mdejine  die^  and  if  he  is  again 
indicted,  he  may  plead  auUrfoits  acquitte.      11  //.  4.  41.     £r#. 
•Corotie  29.   13:^.   ,F.  N,   B.  251.  G.     And  the  record  being 
moved  into  the  King's  Bench,  this  court  arc  the  Jufticcs  before 
s/^fufrhetforJ      whom  he  is  acquitted:  and  it  is  not  difcretionary  only  as  to  the 
v^ii.  u  qui  rd      point  between  bail  or  imprifonment,  the  latter  of  which  the  pro- 
ber Mr /,c/r  at       r  t'  I  '    ri\         ■  *^ 
Syrrry  jjizfs,      Itcutor  did  iiot  iniilt  uj>on. 

^nU  he  iix)k  bill 

to  anAv  r  di\  appTal,  wlilch  wis  afterwards  tried  at  Var,  and  the  party  con?i£led  and  hanged.     See  his 

t.le  in  ^(.  I'r.  ix.  541.  kn  notrt.     [  AnLc  402.  S55.  S5S-] 

I  ut  as  to  this  point,  the  court  were  of  opinion,  that  the  pre- 
feni  cafe  was  not  fuch  as  the  a£t  of  Parliament  meaiit ;  and  this 

being 
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being  to  fubjcft  the  prifoncr  to  a  fccond  trial,  which  before  he 

Ivas  not,  he  not  being  indidable  till  the  time  to  appeal  was  yi^iJLt}jng%$. 

elapfed,  till  this  a£l  gave  fuch  a  profecution  ;  it  was  therefore  to 

be  conArued  ftri£ily,  and  confined  literally  to  ah  acquittal  by 

verdiifl  {Kelyng  104.)  upon  an  arraignment  at  the  King's  fuit; 

and  it  was  material,  that  no  inftance  could  be  (hewn  of  requiring 

fuch  bail  upon  pleading  a  pardon  \  dn  th6  contrary  Bowen  in 

Mich.  8  Ann,  was  difchargcd  without  ball.     Aquittal  they  faid 

mu(l  be  underftood,  f/i^a  courfe  of  law^  and  not  an  interpofition 

of  the  crown's  mercy. 

The  dther  point  as  to  fureties  for  the  good  behaviout  depend- 
ed on  the  5  ^  6  IK  ^  M.  c.  13.  which  enafts,  "That  th« 
«*  juftices  before  whom  any  pardon  for  felony  ftiall  be  pleaded, 
^  may  at  their  difcretion  remand  or  commit  the  perfon  pleading 
**  it  to  prifon,  till  he  iha!l  enter  info  a  recognizance  with  two 
«*  fureties  for  his  good  behaviour  for  any  time  not  exceeding 
**•  feven  years,  and  if  the  p;trty  be  an  infant  (which  was  the  pre* 
<<  fent  cafe)  then  he  is  not  to  be  bound,  but  muft  find  fureties." 
Upon  this  claufie  therefore  the  profecator  tnfifted  uptrn  fifretiet 
for  the  good  behaviour,  and  inilanced  2  H.  H.  P.  C.  394.  where 
it  is  faid,  that  at  common  law,  whhoilt  the  aid  of  18  Eliz.  e*  7. 
a  party  acquitted  may  be  bound  to  his  good  behaviour,  if  of  ill 
fame. 

The  counfel  for  the  prifoncr  did  not  much oppofe  giving  fure-  r  xioz  ) 
ties,  and  faid  they  had  them  ready.  And  Mr.  J.  Upright  and 
Mr.  J.  Dennifon  were  inclined  to  take  them.  But  as  there  had 
yet  been  no  inftance  fince  the  aft,  and  this  was  merely  difcre* 
tionary,  the  Chief  Juilice  was  unwilling  to  make  the  precedent 
in  the  cafe  of  an  infant,  where  foknc  favourable  circumftancet 
were  ftartcd  in  the  verdicl.  And  the  cafe  Hale  cites  out  of  RmftoPj 
EiJtn  was  where  (as  the  record  fays)  teHatum fuit  cur* per fideiig^ 
msy  that  the  defendant  was  of  ill  fame ;  and  at  laft  the  others 
came  in,  to  difcharge  him  without  fecurity. 

*  N.  B.  I,  on  behalf' of  the  profecutor,  (the  fceir  being  beyond 
fca)  defircd  it  might  be  taken  notice  of,  that  we  did  not 
waive  our  demand  :  am(  upon  that  the  court  faid,  it  {hould 
^  their  own  a£i,  upon  the  difcretion  of  the  court. 
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5/r  WiUiam  Lee,  iT^/.    Chief  Juftice. 

Sir  William  Chappie,  Knt.  "1 

Martin  Wright,  Efqi  ijuftices. 

Thomas  Denifon,  E/qi  J 

Sir  Dudley  Ryder,  Knt.    Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


Real  et  al'  verf.  Macky. 

Foreigner  not  ^T^  H  E  plsuotifiv  wcTC  Swedes j  and  brought  an  adion  for 
obliged  ro  gi?e  J^  freight :  and  I  moved  to  ftajr  their  proceedings,  till  they 
fcimtyforcofti.  g^Q^|J  gj^^  fccurity  for  cofts,  zs  is  done  where  in  ejedment  the 
leiTor  of  the  plaintiflFis  an  infant  ( i ).  Sedper  curiam^  This  has 
never  been  carried  further  than  afiions  qui  tarn  (2)  $  and  it  may 
zSt€t  trade,  in  (hutting  up  our  courts  from  foreigners,  who 
perhaps  cannot  find  fecurity  in  a  ftrange  country*  The  cafes  in 
eje£bment  are  confidered  as  more  under  the  power  of  the  court 
than  other  proceedings  (3),  and  therefore  we  ftay  a  fecood  till 


(i)  N§ke    V.    fflttdham,  ante         (3)  f^J^  the  ca&t  cited  in  the 
694.  note  to  Fat  qui  tarn  v.  Green^  ut 

(2)  Fat  qui  tarn  v«  Green,  ante   fufra. 
696. 

lb* 


Eafter  Term  i-  Geo.  2. 


1 306 


the  cols  are  paid  of  the  fitft  (4),  which  we  cannot  do  in  other 
cafes  (5).  There  was  no  rule  made  (6). 


(4)  Fide  Short  v.  Kin^^  anti 
681. 

(5)  Knock  V.  mikins,  Z  Kdy. 
62.  Chapman  y,  Brvnwtf  /^/J.  163. 
EngUJb  qui  tarns.  Cox^  Cowp.  322. 
In  B.  R.  Lazarus  v.  Pritcharti^ 
Barnes  1 26.  in  C  5.— But  it  feems 
fettled  that  both  courts  will  Aay 
proceedings  in  a  fecond  a£lion  un- 
til the  co(ts  have  been  paid  in  a 
former  one,  if  it  appears  the  merits 
of  the  tafe  have  been  fully  tried 
therein,  and  the  fecond  is  mani- 
feftly  vexatious.  Hacker  v.  iVirw- 
'iflr;/,   Sty,  413.   Lord  Byron* s  cafe, 

1  Fent.  100.  Jnon.  2  Loid  Raym, 
1308.  Weftonv,  Wither s^  2  Term 
Rep.  511.  Monktou  qui  tarn  v. 
Bingham,  ib.  n.  /?.  Batdwyn  v.  Ri- 
chards in  B.  R.  Gro^'incr  v.  Cape^ 
Say,  L.  ofCofts  245.  cited  3  PTilf, 
140.  2  Black.  Rep.  741 .  Mitchell 
V.  />^tf  Executors  of  Hafjky,  2  ^^. 
1 49.     2  i9A/r^«  74 1 .  S.  C. 

(6)  It  does  not  appear  here 
whether  the  plaintiiFs  were  refident 
abroad  or  in  this  country.  But  it 
has  been  held  that  foreigners  (hall 
not  be  obliged  to  give  fecurity 
for  coils,  although  iheydorefide 
beyond  the  junfJiction  of  our 
courts.  Carr  v.  Sharp ^  cited  2 
Black,  1742.     Lamii  v.   Srd:el^   I 


mif.  206. 


Ccrtvp.  158. 
2  Burr, 
4  Burr, 


Nuncomar  v,  Burdettp 
in  Max*well  v,  May<n\ 
1026.  Bo/ivell  V.  Ir'ijb^ 
2105.  Golding  qui  tarn 
V.  Barlow,  Cowp.  24.  and  the 
court  have  in  thefe  cafes  always 
ftated  the  pradice  to  depend 
upon  namberlefs  authorities.  In 
later  cafes  however  B,  R,  has  re- 
folved  to  Hay  the  proceedings  when 
the  plaintifl^  r^^j  abroad,  whether 
he  be  a  foreigner  or  native.  Pra/ 
V.  Edie,  I  Term  Rep.  267.  F/'/x- 
get  aid  V.  H^hitmore^  ib,  362.  Da 
on  dem,  Selby  w.  Al/lou^  ib,  491* 
De  La  Preuve  v.  Le  Due  de  Bit-on^ 
4  Term  Rep.  697.  In  this  latter 
cafe  the  court  has  faid  that  the 
defendant  can  not  require  this  fe- 
curity until  he  has  pat  in  bail, 
but  it  does  not  appear  from  any 
printed  authority  that  I  have  been 
able  to  meet  with,  that  B.  R.  will 
exaft  this  fecurity  from  a  foreign- 
er who  is  plaintiffand  refides  with- 
in this  kingdom.  And  the  court  of 
C,  B.  will  not  compel  a  plain titT 
to  give  fecurity  for  colls  folely 
upon  the  reafon  of  refidence 
abroad,  or  being  a  foreigner  if  he 
dwell  here.  Parquot  v.  Eling,  i 
H.  Black.  lo6,  tonict  v.  Carter, 
ibid. 


Between  the  Pariflies  of  Beccles  and  Leowftoff  In  Suffolk. 

TH  £  pauper  was  hired  to  a  blackfmith  for  a  year  at  3  /.  per 
anniimy  to  be  paid  when  wanted  by  the  fervant.  During 
the  year  tlic  mafter  gave  him  leave  to  work  with  another  fmith 
for  three  days,  with  another  for  a  week,  and  with  a  third  for  a 
fortnight,  and  agreed  the  fervant  fhould  have  the  advantage  of  it; 
after  which  he  returned  and  (laid  out  the  year,  and  the  mafter 
by  his  coufent  di  dudled  the  proportion  of  wages  for  the  time  he 
was  away  :  and  upon  this  ftate  of  the  cafe  the  feflions  held  no 
fettlement  was  gained,  the  firft  contraft  being  diffolved.  Sed per 
curiam^  The  ordei  muft  be  quaflied,  for  this  is  not  a  difTolution 
of  the  contradlj  but  a  licence  to  be  abfcnt  -,  and  both  parties  con- 

lidcred 


f  "07  ] 

Abfence  of  fer- 
Vdnc  by  the  maf- 
ter*8  permiflion 
does  not  prevent 
■A  fctLlemenc. 
Burr.  Sec.  Ca. 
a  30.  S.  C. 
Ante  423.  and 
the  notti. 

Poll  12  3}. 
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Cdered  it  fo,  by  continuing  together  to  the  end  of  the  year ;  thi 
accelerating  the  payment  of  wages  for  the  convenience  of  the  fer«/ 
vant,  which  is  ufually  done,  without  a  particular  agreement^ 
makes  no  alteration. 

Cafe  of  flie  Reftor  of  Wigan. 

MUnJamut  to  TTjrfi  claimcJ  as  lord  of  the  manot  to  hold  a  court-lcet,  af  whicb 
tend  courc-*ie«i  XjL  ^^c  irt-burgefles  of  If^igan  ought  to  attend  to  make  a  jury/ 
to  make  a  jury,  wliich  they  having  refufed  and  neglected  to  do  at  two  courts, 
WUf.  76.  s.  c  thereby  no  bufinefs  could  be  done,  the  court  granted  a  man^ 
damus  to  enforce  theii  attendance  (i ). 


(1)  So  alfo  to  a  jury  of  a  lect  tenures.     Rex  v.  Lord  M^tacmUi 

to  prefent  one  duly  elcdcd  mayor,  i  Black.  Rep,  to.    1  fViff.  2%%.  S. 

Rex  V.  ff^illiSf  Andr,  279.    and  to  C.    et  vide  Rex  v.  Baxksy   3  Barr^ 

the  homage  of  a  court  baron  to  i^SZ,   i  Black,  453.  S.  C. 


prcf^nc  conveyances  of  burgage 


Sims's   Cafe. 

Nulbnnd  may  T"  Tp  E  cxntbited  articles  of  the  peace  agninft  hi^  ^ifCf  and  the 
fwekr  the  peace     I    I    court  rcccivcd  tfic  fame  witliout  any  obicclion. 

a(4init  his  wife,     -^  "*•  '        •' 

A  Cox.  Dig. 
Forceablc  Entry^ 

P."0  Afliley  verf,  KcU. 

Future  effcftf of  T  T  PO  N  motion  for  a  new  trial,  the  couft  hcH,  that  though 
a  fecund  bank-  |^  undCT  ^  Gto.  %.  f.  30.  the  futurc  etTefts  of  a  bankrupt 
h^t  pro-crty^tu  ^bom  two  commiiRoits  had  ifl'ucd,  were  liable  to  be  feized  for 
feitcd.*^  the  benefit  of  creditors  (i) ;  yet  the  bankrupt  had  in  the  mcart 

time  fiich  a  property  in  them,  as  enabled  him  to  tranfadl  and  fell 

to  a  honajide  purchafer  (2}. 


(1)  /s;c  fdrte  Proudfoot^   I  y//i.     Chippendale    v.   Tomliiifon,    Coclei 
253.   Evans  \*  Mann t  Ctncp.  569.     Batik,  La^v^  3d  Ed,  518. 
In   Martin  v.    O'flafa,   it,    824.  (2)    Troughton   v.    GV////,   Amh. 

But    they  are  not  entitled  to  the     630.     Chippendale    v.     Tsfnlinj^tf 
proHu   of    his    peribnal   laboun     Cookies  Bank.  Laws  ^\}i.      Calleu 

V.  Me) rick,    l  Ttrm  Rep,  361. 
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Bominus  Rex  verf.  Roberts. 

TH  E  defendant  having  traverfed  an  inquifition,  whereby  he 
was  found  to  be  a  lunatick  ;  the  Attorney  General  filed 
the  common  replication :  and  it  M^as  fent  from  the  prtcy-bag 
office  to  the  King's  Bench :  the  profecutor  of  the  commiffion 
made  up  the  record,  and  carried  it  down  to  trial ;  and  Mr.  Ro- 
berts  being  ill,  he  did  not  appear,  and  no  defence  was  made^  and 
the  jury  found  in  favour  of  the  inqueft. 

Upon  this  a  new  trial  was  moved  for  upon  two  points,  i-  That 
the  fuppofed  lunatick  was  in  the  nature  of  a  plaintiff,  and  there- 
fore had  the  right  to  carry  down  the  record  :  and  his  traverfe  is 
in  the  nature  of  a  monftrans  de  droit. 

To  this  it  was  anfwcred,  and  refolved  by  the  court,  that  he 
was  properly  to  be  confidcred  as  a  defendant,  oppofmg  the  title 
found  for  the  crown,  without  fetting  up  any  title  in  himfelf,  as  he 
might  do  in  a  petition  of  right.  And  Vaugh,  62.  and  Lord  &w^r/s 
argument  in  the  Banker* s  tafe^  and  4  Hen.  6.  1 3.  fl.  were  cited, 
and  the  form  of  the  entries  in  Treniain  62B,  652.  Cohii  Ent. 
404,  to'r.  fhew  it  to  be  fo.  And  indeed  it  would  be  abfurd,  to 
conftrue  the  liberty  of  traverfing,  to  give  a  power  of  delaying 
the  crown  ;  which  mud  be,  if  the  party  is  confidered  as  having 
the  common  right  of  a  phintifF.  It  was  therefore  held,  that  the 
record  was  well  made  up,  and  carried  down  by  the  profecutor  of 
the  commiffion. 

The  fccond  point  was  upon  the  illncfs  of  Robertfy  who  could 
not  attend,  and  which  was  made  out  by  affidavits.  And  the  court 
thought  it  reafonable  to  grant  a  new  trial  for  this  upon  the  foot 
of  accident,  and  becaufe  the  Lord  Chancellor  and  the  former  jury 
both  had  an  infpeclion,  which  might  be  of  great  ufe  to  a  fecond 
jury,  who  otherwife  would  be  left  to  judge  upon  Icfs  evidence 
than  the  others  had  had. 

A  new  trial  was  granted  upon  payment  of  cofts.  And  at  ano- 
ther day  the  court  ordered  it,  upon  the  application  o;  Mr.  Ro" 
btrtSy  to  be  tried  at  the  bar  by  a  jury  of  Devon^  where  the  former 
inquUition  was  taken. 


The  trarcrfor  of 
aninquificion^or 
the  KIn(;  is  to 
be  onfiderrd  as 
a  deiendanc 


ITpon  Aicli  a 
trAverfe  there* 
lore  in  the  cafe 
of  lunacy  the 
profecutor  of  the 
coMixninion  has  a 
right  to  m  ike 
up  the  rcQord 
and  carry  it 
down  to  trial. 
See  the  proceed- 
ings  upon  this 
cjfe  in  chancery* 
3  Atk.  S.  308. 


Belifante  verf.  Lery. 


C  iao9  ] 


poauiiij;  rhcfirfty 
coinm.>n  bail 
/hail  be  taken. 


THE  affidavit  to  hold  to  fpecial  ball  being  dcfeflive,  com-  If  1  frcond  writ 
mon  bail  was  ordered;  and  tliereupoii  the  pljintiiT  on  *- ^  ^*"'^  o"^ 
19th  April  made  a  full  affidavit,  and  took  oui  a  new  writ,  and 
held  the  defendant  to  bail  •,  and  the  next  day,  2cth  April,  moved 
to  difconrinue  upon  payment  of  colts.  ///  per  curiam,  'Hie 
plaintiff  has  been  too  quick,  for  he  fhould  have  had  the  coCs 
taxed  and  paid,  before  he  look  out  a  new  writ.  Therefore  let 
Vol.  ir.  R  r  the 
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the  defendant  te  difcharged  upon  common  bail,  and  let  ihc 
plaintiff  pay  him  his  cofts  of  this  application  (i). 


(i)    Fide  BehbUr  v.  Ganjlll,     4  5wr.  2502.  Olmius  v.   Delanjf 
poft  1216. 

Rios  verf.  Belifante. 

Belief  of  debt  11  /T^  H  E  aflidavit  to  hold  to  fpecial  bail  was  made  by  a  mcr- 
ftcciTblilf''  A  ^^^^^  *"  London^  fwearing  that  the  defendant  owed  the 
Ante  1157.  plaintiir27o/.  as  appears  by  an  afHdavit  made  by  the  plaintiff*  in 
Aniflerdamy  which  the  deponent  believes  to  be  true.  Et  per  a/- 
riam^  There  can  only  be  common  bail  5  for  the  oath  abroad  is 
no  ground  for  our  procefs,  and  tlien  there  is  nothing  but  the 
belief  of  a  third  perfon,  which  is  not  fufficient  ( i  }• 


{i)  Oaphamjbn  y.  Botvman,  po/l     Bun,  659,    and   the   aathoritiet 
1226.     Fan  Morfelly,  Julian^    I      there  cited.  M€C, 
inff,  23 1 .     Pomf  V.  Ludvigfofi,  2 


Dominus  Rex  verf.  FarewelL 

^titfripr§  TP  H  E  profecutor  of  an  indiftment  for  a  nufance  in  the 
0/ highways/  '  ^  highway  took  out  a  certiorari ;  and  the  defendant  moved 
tho'  no  affidarit  to  qua(h  it,  there  being  no  affidavit  made,  according  to  the  fta- 
or recognwance.  ^^^^  ^  W.  ti  M.  f.  II.  nor  any  recognizance  given  according 

to  that  and  former  (tatutes  of  13  ^  14  Car.  2*  c.  6.  and  22 

Car.  2.  c.  12.  and  ^  fF.  iff  M.  c.  12. 

But  the  court  on  confidering  thofe  afts  held,  that  they  related 
only  to  ceriiorarPs  applied  for  by  defendants,  and  not  to  one 
pro  RegCj  as  this  was.  And  many  precedents  were  ihewn  of 
certiorari*^  for  a  profecutor  taken  out  in  the  manner  this  was, 
and  the  certiorari  was  allowed  (i}« 

(1)  A  report  of  this  cafe  purport-  "but  I  own  that  I    never  did 

ing  to  be  taken  by  Mr.  Maftcrmcn  "  know  an  inftancc  where  an  af- 

at  ihat  time  fecondary  of  the  crown  "  fidavit  in  fuch  a  cafe  as  this 

olSce,  which  the  editor  has  fr en,  '*  was  ever  made  by,  or  expedtcd 

afterdating  the  argument  of  Mr.  "  from  a  profecutor,   or  any  re- 

//4!nAj^' for  the  defendant,  reports  the  ''cognizance  ever   entered  in  t». 

opinion   of  the  court  as  follows,  •*  It  we  fhould  hold  it  neceilkry 

**  Lei  C.  J.  Flnlarge  the  rule  for  a  *'  we  fhould  make  fine  work  in 

*•  day  or  two  and  we  will  Ic^ok  into  "  the  crown  office  by  overturning 

^  the  ks^iA  a<iU  of  parliament^  <<  the  proceedings   ia   fo    many 

"  ca&a 
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**  tafes  of  this  fort  as  there  have 
**  been. — In  the  cafe  of  Rt<wMty 
*•  (1  P.  fTms.  249.)  the  court 
•*  gave  an  opinion  in  the  very 
"  teeth  of  an  a£t  of  parliament, 
*'  becaufe  the  ( ourfe  of  ihe  court 
"  and  the  pra<^ice  of  the  crown 
*•  ofHcehad  been  otherwife.  Mr. J. 
"  Chappie,  the  legillature  by  thcfe 
*'  afts  of  parliament  never  intend- 
"  ed  to  lay  the  profecutor  under 
*'  any  hardfhips  or  difficulties." 
Tha:  the  certiormri  to  remove  an 
indid^inent  againft  private  persons 
for  not  repairing  an  highway  is 
not  taken  away,  wdc  Rfx  v.  Inba' 


hitmits  •/ CldcCf  4  ^Jif rr.  2456.  in 
which  cafe  a  dilHnctian  is  taken 
where  an  indidlment  is  adloally 
profecuced  by  the  otSs-er  of  the 
crown,  and  where  it  is  carried  on 
only  in  its  name  by  a  private  pro- 
fecutor, and  it  is  there  laid  down 
that  in  the  former  cafe  the  crown 
has  in  every  inilance  a  right  to  de- 
mand a  certiorari.  In  Rex  v.  JJo- 
(ienham,  Co*wp,  78.  it  was  deter- 
mined that  a  certiorari  lay  to  re- 
move an  indidUnent  upon  13  Geo* 
3.  c,  78.  for  a  nuifance  to  an 
liighway  lefore  travetje,  at  the  in- 
ftance  of  a  private  profecutor. 


Sale  verf.  Crompton. 

A  Warrant  of  attorney  was  given  in  1732,  to  confeft  a  judg-  Old  judgment 
ment  for  Crompioti^  but  the  record   of  the  judgment  had  "  wXei'sTa 
left  out  the  r,  and  it  was  made  Compton.     And  now  the  court  more  at  large, 
rcfufed  to  amend  it  by  the  warrant,  for  fear  of  inconvenicncies 
to  purchafers. 


Rr  2 


I2IO 


•  I7&  iX. 
See  Burr.  S.C. 
236.  pi.  80. 
iWilf.  Rep.  75. 
A.  to  2(1  £d. 
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Sir  William  Lee,  Knt.  Chief  Juftice. 

Sir  William  Chappie,  Knt. 
Martin  Wright,  E/q; 
Thomas  Denifon,  E/q; 

Sir  Dudley  Ryder,  Knt.   Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


jjufiiceu 


VnCCxct  in 
err  jr. 
Ante  144. 


Walmfley  verf.  Rofon. 

AFTER  judgment  for  the  defendant  the  plaintiff  brought 
error,  and  afligned  infancy  in  the  defendant,  and  appear- 
ance by  attorney  :  then  took  out  a  Jcire  facias  ad  audiendum  er* 
fres^  and  after  Tifcire  feci  returned,  entered  the  default.  And 
upon  producing  the  record  the  judgment  was  rcverfcd  on  my 
motion^  without  making  it  a  amcilium^  or  putting  it  in  the  paper. 


No  infpeftion 
of  nv)oks  by  a 
prof-curT  of  a 
mifdenicui- 
our  ;  I^. 
1  Wilu  14a. 
S.C. 


Domlnus  Rex  verf  Cornelius  et  al*. 

AN  information  was  granted  again  ft   them  for   a  mlfde- 
meanour  in  taking  money  on  granting  of  licences  to  ale- 
houfe-keepers  at  Ipfwich. 


( 1  ^  Rrx  V.  Worfcnham^  I  Lord 
Rrym.  705.  Reg'tna  v.  Tvlead^  2 
Loya  Ravm.  927.  Rex  V.  DoOor 
Furueil,  I  IVilf  2:9.  1  Black. 
Rif.  37.  S.  C.   ^^v.  Lee^  cited 


ih.    Rex  V,  Haydout    I  B!itci,  Vep. 

35 1 .  S.  P.  Fide  alfo  Rex  v.  Fro- 
Uruity  cf  Hojlmen^  l^c.  />sfl  122^^ 
and  ihc  cales  there  cited. 

The 
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The  profccutor  applied  for  a  rule  to  infpc£l  the  books  of  the 
corporation,  alleging  the  defendants  were  only  juftices  as  they 
were  bailiffs.  But  the  Judges  {abfenU  C.  J.)  upon  conGderation 
refufed  to  grant  it,  their  right  to  be  bailiffs  or  juftices  not  being 
in  queftion.  And  it  is  in  cfTeft  oWiging  a  defendant  indifted 
for  a  mifdemeanour,  to  furnifh  evidence  againft  himfclf. 

Goodtitlc  verf.  Meymott. 

IN  the  declaration  delivered  to  the  tenant  in  pofTefTion,  ihe  Declaration  In 
/aid  James  \v\itt2idoi  John,  was  faid  to  enter  by  virtue  of  the  ^^f^^^-'bTc."'*' 
demife  ;  and  the  court  refufed  to  aniend  it,  for  they  confidered 
It  as  a  procefs.     And  Mr.  Jullice  IVright  cited  a  {a)  cafe,   Hil.  ^^j  Thcmmeof 
15  Geo.  2,  where  the  premilfes  were  laid  to  lie  in  Twickenham  it  was  rr«^i//*  v. 
and  IJleworth  or  one  of  them,  and  the  court  refufed   to  let  the  ^/2'^«''«  ^  *'^- 
plaintitF amend  by  ftriking  out  the  disjunctive  words  ( i ) 


(i)  Roe  V.  Doe  w  dem.  of  Sie-     v.  Shepherd,  foft  1272,  in  Par/ens 
fhcnfon,  z  Barnes  186.  FiatOates     \,,Giil,  Lord  Ki^.SgS. 

Dominus  Rex  verf.  Bailey. 

TH  E  court  refufed  to  quafh  an  indidbnent  for  not   at-  What  india- 
tcnding   the  mayor  ot  Sarum,    to  execute  his   warrant  j^^n^^  "ot  ^uafl*- 
and  faid  the  dc/cndant  might  demur  to  it  (l)> 


(1)  Fide  the  feveral  cafes  in  fendant  to  demur  to  it,  collefled 
which  the  court  have  either  qaafh-  2  Hawi,  P.  C.  r.25.  /.  146^  and 
cdan  indidment  or  left  the  de-    note  [H]  7£d.  4  vol.  83. 


Swaine  verf.  De  Mattos.     At  Guildhall. 

IN  a  queflion  about  a  bankruptcy,  the  Chief  Juflicc  held,  Conftr«ai«n  ©f 
that  though  the  preamble  of  n  Geo.  i.  r.  3  1.  fpeaks  only  of  7  «•  i-  as  to 
bonds  given  for  goods  in  trade  payable  at  a  future  day,  yet  the  ^fltwc  d*i^^^^  *' 
ena£ting  words  extend  to  all  forts  of  bonds  for  the  payment  of 
money;  and  that  the  words  fuch  fecurity  do  not  mean    fecurity 
for  fuch  a   fort  of  debt,  but  fecurity  by  bonds,  bills,  notes, 

i^c.  (1). 


(i)  PerWihnot  C.  J.  in  Chilton  So  a  bond  for  payment  of  an  an  na- 

V.  Wbiffin,  3  IVilf.  17.   and  God-  ity  for  a  term  of  years  is  within 

dard  v.  Fanderheydm,  3  Wilf,  262.  this  liacute,  ib.     So  alfo  a  bond  to 

Fatti/on  v.  Banks,  Onof.  546,  S.  P.  pay  a  debt  by  indalmeots,  Brooks  v. 
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LJavfl,  I  Term  Rrp.  1 7.  It  extends  al- 
fo  to  goods  fold  on  credit.  Cocha/t 
\,  Loir^  SLt  N.  P.  cor  Lil.Krru/on^ 
^  ■  J  3^  7'**'^  '790.  ^'cck^s  Bank, 
Laws  23.  3d  Ej.  But  a  contrad 
at  an  tajt  Ind^a  fale  by  A.  for  a 


parcel  of  goods  to  be  p^d  for  at  a 
future  day  before  which  A.  bc- 
Cdmes  a  bankrupt,  the  goods  not 
being  delivered,  is  not  Ex  forte 
the  Eafi  India  Ctmpaty,  %  P,  fTms^ 
395- 


Banbury  verf.  Liflct  ct  al*.     At  Guildhall. 
What  is  not  a       'T^  H  E  plaintiff  declared    upon    the  cuftom    of  mcrchanti 
or^iblbiut^K*^'      1      againft  the  defendants  as  acceptor»  of  a  bill  of  cxcliangc : 
c^piancc,  and  the  inftrunient  run  in  tliefe  words  : 

[    1112  J  Mejffffi/rs  GiWj  and  Co,  4.  Feb.   1741. 

Pruy  poy  AIt\  Richard  Banbury  crie  month  after  date  two  hundred 
pounds  on  account  of  freight  of  the  Vealc  galley  £d\«'ard  Cham- 
pion,  and  this  order  Jhall  be  y^ur  fitjficient  dijchurge  for  the  feme. 

J.   Gibfon. 

Accepted  for  Liflett  and  Gilly  of  Leghornc  to  pay  as  re* 
mitted  from  thence  at  ufancc. 

18  March  174 it  H.  Gilljr, 

And  twoobjcftions  were  made  by  the  defendants  :  i.  That 
this  was  not  a  bill  of  exchange,  for  it  is  not  payable  to  order,  fo 
as  to  be  negotiable  (i)  it  is  not  faid  to  be  for  value  received. 
And  it  is  only  an  order  upon  a  particular  fund,  like  the  cafe  of 
•  Jenny  v.  Herle^  {ante  ^g I,)  and  fevcral  merchants  proved,  that 
they  did  not  look  upon  it  to  be  a  bill  of  exchange  ;  and  cdiert 
were  of  a  contrary  opinion. 

The  Chief  Jufticc  ruled  it  not  to  be  a  bill  of  exchange.  He 
faid  it  was  not  in  the  power  of  the  parties  to  make  what  form 
they  pleafe  pafs  for  fuch  a  bill,  it  ought  t«  be  agreeable  to  the 
/ex  mergatoria :  the  privilege  arifes  from  the  convenience  to  trade, 
which  is  not  confulted  in  this  cafe.  And  he  thought  it  bad  upon 
the  objVflion  to  the  fund  out  of  which  it  was  to  be  paid  (2)  : 
however,  being  a  mercantile  tranfaftion,  he  left  it  to  the  fpcci-l 
jury  of  merchants  :  who  found  it  to  be  no  bill  of  exchange,  on 
the  objection  for  want  of  value  received  u)« 


( 1 )  This  objrfkion  was  taken  in 
Cbamberiyn  v.  Dclar'rve^  2  H'ilf 
353.  where  the  court  gave  no  opi- 
nion upon  ch^oint.  But  in  Smith 
v.  Kt:ual^  Mich,  35  Geo.  3.  they 
deciucd  a  bill  to  be  negotiable 
«wiihout  ihefc  words.  See  the  de- 
clarations alfoin  Mcimiin  v.  Carjy 
I  Lutw,  11  y.  Horton  v.  Coggs^  3 
Lev,  296.  And  chat  they  are 
cot  oeccifary  in  proroifTory  notes, 
vide  M(,ai   V.    Paine,     Cafes    in 


B,  R.  ttmp.  Ifard.  288. 

(2)  f'^itJe.  That  this  is  unne- 
cellkry  Maikieod  v.  Snee^  t  L»rd 
Ra;nf.  148 1.  Evelyn  v.  Mttty, 
I  Bnrm  B.  R.  88.  Jo/eIi»  v.  U- 
fctrtc.  Fort,  282.  Death  v.  ScT- 
<wonterSj  I  Lutw,  889.  jenmy  v. 
Heale,  8  Mod,  267.  Cramltngton  v. 
Evans,  1  Sho^M.  5 .  i  Mod.  Ent,  4 10. 
and  trbiti  v.  Lcdivic/tey  Baily  on 
BiLj,  A.'^per/dix  No.  3,  where  the 
point  is  coniidered  as  Cfttled. 

The 
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The  fccond  obje£lion  was,  that  the  plaintiflF  (fuppoGng  It  t 
bill  of  exchange)  had  not  (hewn  there  was  any  remittance  to  the 
defendants.  And  that  this  was  not  an  abfolute  acceptance  but 
only  conditional.  And  fo  the  Chief  Juftice  declared  he  un- 
derftood  it,  and  left  it  to  the  jury  (3).  But  they  finding  for  the 
defendants  upon  the  fir  ft  point,  gave  no  opinion  as  to  this. 


(3)  Smith  V.  Mi^t,  ante  1152.  what  a  conditional  acceptance,  and 

Jtdian  v.  Shohrooke^  2  Wilf.  9.  S.  that  it  is  not  a  queftion  for  a  jury. 

P.  But  it  is  now  held,  that  it  is  Sproat  v.  Matthews,  i  Term  Rep. 

the  folc  province  of  the  court  to  182.    Per  BulUr  and  Jfibwrft  J. 

decide  what  is  an  abfolute  and  Hllles  J.  contrm. 


Rr4 


iai3 


Michael  mas   Term 

1 8  Gcorgii  2  Regis.      In  B.  R^ 

Sir  William  Lee,  Knt.  Chief  Jujiice. 

Sir  William  Chappie,  Knt.  ^ 

Martin  Wright,  Efq;  \  Jufiices. 

Thomas  Denifon,  E/q; 

Sir  Dudley  Ryder,  Knt.    Attorney  General. 

The  Hon.  William  Murray,    Solicitor  General. 

Dominus  Rex  v,  Goudge. 


Huo  warranto 
lies  for  ihc  oK- 


TH  E  court  granted  an  information  in  the  nature  of  a  ^ 
nJOarranto  againft  him,  to  fliew  by  what  authority  he  excr* 

ficce/conftibie.  ^jf^j  ^^^  office  of  a  CO n liable  for  WhitechappU  parifli,  under  a 
pretence  of  an  eleflion  at  the  veftry,  and  a  fwearing  in  at  the 
feflions.  Y  or  per  curiam^  Prima  facie  the  right  of  appointing  is 
in  the  leet,  and  the  fcffioos  have  no  power  by  13  far  14  dr.  2. 
c  12.  except  there  is  a  default  at  the  leet  (i).  And  this  office 
of  conitabic  is  of  fuch  a  nature,  that  informations  have  been 

An'j:ii49.  granted  to  try  the  right.  Particularly  ////.  14  Geo.  2.  Dominw 
Rex  V.  Franchard^  where  the  court  made  no  difficulty  on  tliat 
head  though  they  difcharged  tlie  rule  upon  the  merits. 


( I )   Ccnftahle  of  Limington't  cafe,  ante  798.     Vuk  Rex  v.  Sir  Ui. 
m^sReynelif  anteiitu  and  ;bc  note. 
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Dominus  Rex  verf*  Roberts. 

ON  a  trial  at  bar  of  a  travcrfc  to  an  inquifition  of  lunacy,  Amendment. 
one  of  the  jury  was  called  by  the  name  of  Henrys  and  in-  Ante  1208. 
formed  tlic  court  he  was  chriftened  by  the  name  of  Harry^  but  xk!*^ial 
owned  he  was  die  perfon  fummoncd  ;  it  was  propofed  to  alter  it  mcnt.  (F.45f.| 
by  confent  \  but  the  defendant's  counfel  rcfufing,  the  court  or- 
dered it  to  be  amended  ex   officio^  by  virtue  of  the  (latutes  of 
8  Hen.  6«  c.  12.  and  c.  15.    And  fo  die  trial  went  on«^ 

Bolton  verf.  Prentice.' 

IN  affimpftt  for  goods  fold  and  delivered  to  the  defendant's  ^'ife,  Ahuftana  wl» 
die  cafe  appeared  to  be,  that  the  defendant  and  his  wife  had  ^".'?-  *T*y  **^ 
formcily  lodged  at  the  plaintiflfs  houfe,  and  the  pUintifr  furnifti-  caufc  and  rcfuf- 
ed  her  with  goods  ;  and  the  defendant  finding  the  phiinriff  had  eth  to  provide 
helped  her  to  pawn  her  watch,  and  fufpcfti.^g  he  confcclcrntjd  ^"1^*!^?^"^ 
with  her,  left  the   lodgings,  after  piying  die  plaintitF his  bill,  lar proiiibitl 


tttion. 


and  forbidding  him  ever  truftir^  her  again,  yi**R^^^  "'ft. 

After  this  the  defendant  and  his  wife  cohabited  togcdier  for  a 
year,  when  without  any  caufc  appearing  he  left  her,  locked  up 
her  cloaths,  and  upon  her  finding  liim  out,  lefiifed  to  admit  her, 
and  ftruck  her,  and  declared  he  would  not  maintain  her,  or  pay 
any  body  that  did.  In  this  diflref^  ihe  borrowed  cloaths  of  her 
friends,  and  applied  to  the  plaintiiF,  who  fumiflied  her  with  ne-* 
ceiTaries  according  to  the  defendant's  degree ;  which  the  defend^ 
ant  refuting  to  pay  for,  this  a£bion  was  brought ;  and  upon  trial 
the  jury  found  for  the  plaintiE 

Upon  motion  for  a  new  trial,  the  court  held  the  verdifl:  was  ' 
Tight ;  for  whilil  they  were  at  the  plalntiflTs,  there  was  a  par- 
ticular reafon  for  the  particular  prohibiuon  ;  yet  the  caufclcfs 
turning  her  away  deftitute  afterwards,  gave  lier  the  general  cre- 
dit again  :  and  if  a  hufband  fliould  be  alk)wed,  under  the  notion 
of  a  particular  prohibition,  to  deilroy  her  obtaining  credit  in 
one  place,  he  may  in  the  fame  manner  prevent  it  with  all  peo- 
ple (he  is  acquainted  with.  He  appears  to  be  a  wrong-doer,  and 
dicrefore  has  no  right  to  prohibit  any  body.  They  diftinguiflied 
this  cafe  from  the  cafe  of  Manby  v.  Scott^  i  Sid.  109,  for  there 
the  wife  was  guilty  of  the  firft  wrong  in  eloping  (i). 


(i)  A  feme  covert  is  in  gene-  But  where  die  hufband  and  wife 
ral  unable  to  enter  into  any  con-  cohabit,  if  the  latter  take  up 
traft,  Vtde  Gilb,  Law  of  E-viJenct^  goods  it  is  prima  fade  evidence  of 
3d  fid.  183.    Bull.  L.N.  F.  I ^^.    a  conirad  entered    into   by  the 

huiband 
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liufband  through  the  means  of  his 
wife  as  his  agent,  ib,  Lan^fort  v. 
Tyler^  Snlk.  113.  But  the  law  has 
confidered  this  prcfumption  as 
Uronger  and  Icfs  eafy  to  be  repel- 
led where  the  contraft  is  for  iuch 
neceffaries  for  the  wife  and  family 
as  are  fuited  to  the  rank  and  cir- 
cumdances  of  the  hulband.  In 
the  prefent  note  it  is  propofed  to 
confider  merely  how  far  fuch 
contrads  of  the  wife  bind  the 
hufband.  In  doing  which  it 
will  be  necefl'ary  to  fee,  Fibst, 
what  the  law  is  while  the  oar- 
on  anh  feme  LIVE  TOGEIHER. 
Secondly,  What   it  ri  when 

THEY  LIVE    SEPARATE.       In     ihc 

FIRST  cafe,  the  hufband  is  liable 
to  the  wife's  con  trad  for  neceffa- 
ries,  Dicr  v.  Eaji,  i  Fait,  43. 
I  Mod.  ,9.  I  Sid.  425.  S.  C.  Beau- 
moniv.  PreUofiy  2  ^»/.  155.  and 
that  though  Qie  condacl  herfelf 
unchaftely,  Rohifon  v.  GofnoU^  1 
Salk,  119.  6  Mod.  171.  S.  C.  or 
contra6lfor  them  with  an  improper 
defign  of  converting  them  to  fome 
other  ufe,  or  of  injuring  the  huf- 
band.  Bat  of  this  the  tradefman 
muft  be  ignor;int,il/«r/MK  V.  IVitheust 
Skitin.  348.  Sed'oideEtberingtoMY. 
Parroty  infra.  But  if  the  tradefman 
felling  receives  fpecific  notice  either 
by  hiipfelf  or  his  fervaot  not  to 
credit  her,  the  hufband  will  not  in 
this  cafe  be  liable,  Etbirington  v. 
Parroty  1  Ld,  Raym.  1006.  Z.w/^- 
•uortb  V.  Hockmorey  12  Med.  244.  I 
Ld.  Raym.  444.  S.  C.  Thus  far 
the  engagement  of  the  wife  affeds 
the  huiband  upon  the  prefump- 
tion  that  during  their  union  he  has 
authorifed  her  generally  to  con- 
traft  as  his  reprefcntative  for  fuch 
things  as  being  within  her  domef- 
tic  province  may  be  fuppofed  to 
be  entruHed  to  her  management. 
But  we  have  feen  from  the  cafes 
ju(l  cited,  that  this  prefumption 
may  be  rebutted  by  exprefs  notice 
ih4i  flie  is  not.     Butj  in  the  se- 


cond CASE  put;  that  is,  wicrri 
THET  ARE  SEPARATED.  Separa- 
tion deftroys  the  prcfumption  of 
agency,  and  where  any  notice  can 
dikharge  the  hufband,  the  notice 
of  that  circumftance  will  be  as 
good  as  a  fpecific  detire  not  to 
credit  her.  Here  however  it  is  to 
be  obferved  that  the  law  accom- 
modacing  itfelf  to  human  exigen- 
cies does  in  fome  (ituacions  rtxsxit 
to  raife  any  prcfumption  in  favour 
of  the  con  trad  fo  as  to  afFcrt  the 
huiband  at  all ;  while  in  others  it 
raifes  one  fo  violent,  that  no  no- 
tice, however  ftrongly  brought 
home  to  the  perfon  trulting  the 
wi'e  can  exonerate  him  from  the 
burthen  of  her  agreement.  This 
depends  upon  the  manner  in 
which  the  feparafion  between  the 
parties  has  taken  place  ;  and  there 
fecm  to  heJtHfe  different  ways  in 
which  it  may  occur  10  as  to  hive 
an  cffeft  in  fome  degree  different 
upon  the  hufband 's  liability  to  be 
bound  by  the  contrafts  of  hi^ 
wife.  The  firft  cafe  is,  M^bert 
tbey  are  parted  hy  con/ent^  and 
tbe  wife  is  allowed  afeparate  main' 
tenanee.  In  this  cafe  the  hufband 
Is  not  liable,  Todd  v.  Stokes^  I 
Ld.  Raym.  444.  1  Salk.  1 1 6.  S.  C. 
Ferrars  V.  Fe^rars,  l  Fern.  71. 
Augies  v.  Augiesy  Prec.  in  Cbanc, 
499.  Rep,  ^verbatim  the  fame  Gilb^ 
Eg.  Rep^  153.  Dent  v.  Scot,  Ailefn 
6 1 .  Cragg  v.  Bowman t  6  Mod.i^j. 
In  Corbet  v.  Polnit%,  1  Term  Rep.  9, 
and  where  the  huiband  was  of  a 
low  degree,  the  earnings  of  the 
wife  have  been  held  equivalent  to 
fuch  a  maintenance,  9Farr  v.  Hunt" 
ley 9  Salk.  1 1 8.  Mf^lk  of  thefe  cafes 
feem  to  flate  thttt  a  public  notice 
of  the  feparation,  although  not  a 
fpecific  one  to  the  individual  who 
gives  her  credit  is  necefTary  to 
difcharge  the  hufband.  But  Cragg 
V.  Bowman,  ut  fupra  is  conitsix 
Where  this  feparation  has  thus 
taken  placej  and  ther^  has  been 
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an  allowance  of  a  fuflicient  main- 
tenance to  .hi-  wife,  recent  deicr- 
ninanons  have  not  merely  held 
the  huiband  difcharg  -d  from  the 
obligation  of  cuntri-cU  entered  in- 
to Uy  her,  bui  havt  regarded  her 
as  being  /«.'/:/; /J  wi'h  regard  to 
matters  o^  pr''perty,   in  rhe  fame 
manner  u>  ihe  lb  by  the  civil  law. 
They  have  coniidcred  her  there- 
fore as  being  (o  far  emancipated 
*  by  the   a^rtumeni  from  the  inca- 
pacities in:id:n.  to  coverture,    as 
to  be  capabh  of  conrrndiiig  not 
only  for  nc  eff^'ies,  but  for  every 
other  thing  vihich  can  bemaoe  the 
fubje^t  matter  of  agreement,  and 
confequenily  as  beii.g  liable  to  be 
fued  in  courts  of  common  law  as 
if  (he  were  a  ftme  fole.     This  ex- 
ception to  kKc  general  rule  of  law, 
althougn  new  in  its  application  to 
this  iituation  which  whecuiiomsof 
prefeni  times  have  given  birth  to, 
yet  Teems  warranted  by  the  prin- 
ciple of  the  old  law,   which  iikc- 
wifc  conformed    to  the   exilling 
manners  of  the  age,   and  reiiotcd 
a  feme  covert  to  her  capacity  to 
contiadl  aird  fue  where  the  iitua- 
tion of  the  6atoH  made  it  impofli- 
ble  for  him  either  to  manage  the 
concerns,  or  interfere  for  the  pro- 
tection of  his  wife  and  family  ;  as 
when  he  has  been  in  cxiie,  or  ab- 
jured tt-e  realm,  Co.  Lit,  132.    6, 
4  A*:;/.  J6r.  I  ^  '.    Courtb  of  equity 
alfo  have  indulged  her  in  the  Se- 
parate   enjoymen-     of    property 
even  while  living  with  her   huf- 
band,  and  have  invciled  h;ir  wuh 
neceflary    powers    to    defend    it 
again  ft  him,    KIr.i  v.  CiarJ^,  Pnc. 
in  i  hartc,  275.   Griffith  v.  H&i,(i,   Z 
f^(z.  452.    Nay,  have  allowed  her 
fuch  an  independent  exxttence  as 
to  permit  her  to  be  fued  by  him  in 
matters  relating  to  it,    Brooks  v. 
Broot-Sy  Prac,  in  Cbanc.  24.      Moon 
V.  Moore,  1  Atk,  zyi.  The  proprie- 
ty of  the  decifions  of  courts  of  law 
upon  this  fubjed  however  have 


been  queftioned  by  great  aatbori- 
ty,    fvide   Hatchet    V.  Baddele^^    z 
Black,  Pep.  107^.  and  rhe  opinion 
of  Lord  Kenyon  C.  J.  in   EUab  v. 
Lagy,    5  ^frm  Rep,  6S2«     1  am 
aware  of  no  cafe  in  which  a  wo- 
man in  thia  iituation  has  brought 
an  adlion  to  enforce  a  concra6\  en- 
tered into  with  her.  But  the  prin- 
ciple by  which  others  are  enabled 
to  fue  her  muft  go    the    length 
of   reciprocally  enabling  her  to 
fue   them,    and  the  former  has 
been   fuliained   in   the   following 
cafes,    Rin^,1ead  v.    Lady  Lanef- 
lorGifi(h,  Hii.    23    Geo.   3.    £,  R. 
Bariudl  v.  Brooks,    Hil,   23   Geo, 
3.    B,  R.     SparroTM   v.  CaruthaSj 
CarlJU  ctffizes  1 76 8 .  cor,    }  'ates  j . 
cited  1  ^lerm  Rep.  67.     Corhctt  v. 
Poelnitz,  lb.  5.     Comptomy.  CoUim- 
fon,  I  H.  Black.  364.   2  Bro,  Cbanc. 
CaJ,  377.  ^.kZ.     Lean  v.  ScbutTi^ 
2  Black.  1 19^    riile  alfo  E.  ITd- 
wtf/'s  cafe,  Moore  851.     Deerly  v. 
Dutchefs  of  Ma%arini,     Salk.  1 1 6, 
I  Ld.Raym.   14.      Comb,    402.   S. 
C.     Peacock  v.  3fo  i,    1  Vef.  193. 
But  to  make  her  liable  to  Le  fuei 
thus,  file  muil  not  only  live  fepa- 
raie  from  her  tiuibind,  but  muft 
have  a  maintenance  independent 
of  him,  Gilcbrift  v.  Brown,  4  Term 
Rep.  766.    and  it  mull  be  perma- 
nenriy   fecured   to  her,    £/Iah  v. 
Lfi^h,  5  Term  Rep,  679.    Stedman 
v.  GtMcb,  EJpinajJeU  Ca.  at  N.  tri, 
2.    But  we  have  aircaay  fee n,  that 
tiiis  permanent  fubiiiience  is  not 
neccffary  merelv  to  iiilLnarge  the 
huiuand.      The   fecond  cafe  is^ 
//  yjen  the  t^ifc  has  eloped  with  an 
adulterer,  and  then  alfo  the  huf- 
band  is  not  liable,     C.ir  v.  Kifig, 
12  Mod.  372,     Morris    v.  Martin, 
071  te  047.    Mc7f2iua^itt^  V.    Sands, 
antd  70'j,     The  third    is,    ti^hete 
Jbe  has  departed  from  bim  ivirhouf  his 
cc/!/n.\  but  not  with  an  adult  era' ; 
in    wnich   cafe    alfo    Ihs   cannot 
bind 'the  huiband  for  necen*aries, 
Ethitington    V,     Parrot,    ut  fupra. 
Lttngvovrtb 
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Langwortb  v.  Hst/kmare,  ttt  fupra. 
Chitd  V.  Hardymum,  ante  875. 
James  v.  H'arrat,  Holt  104-  But 
there  is  this  dtilindion  between 
the  two  cafes,  that  in  the  latter 
if  the  wife  offers  to  return  aou  the 
buiband  refufes  co  receive  her  mi 
itil,  his  liability  to  be  afFefted  by 
her  contract  for  neceflaries,  is  per- 
haps revived  from  that  time.  Mam- 
iy  V.  Scott  I  Bac,  Abr.  Baron  tmd 
Feme  (H)  i  6>V.  109.  1  L«'.  4.  i 
Keb.  69.  10.  %J.  206.  3^7.  361. 
383.  429.  441.  482.  I  Mo.i,  124. 
^.  C.  is  contra.  But  T^^yjdtn  J.  and 
two  other  judges  were  diliencient. 
Sec  James  v,  IVarrcn^  ut  Jupra, 
Child  V.  Hardymau^  antt  8 ; 5 .  And 
in  this  cafe  a  general  notice  not 
to  give  credit  to  the  wife  feems 
neccflary  to  exonerate  the  hufband, 
vide  Langiixrthy  v.  Hackmore^  1  Ld^ 
Raym»  44.4.  Hiuton  v.  Hudfouy 
Freem,  Rep.  248.  and  the  cafes 
citedy«;>r/i.  But  in  the  former  cafe 
the  hufband  mull  adually  receive 
her  again  before  Ihe  can  con^radt 
fo  as  to  afle£l  him,  Robijim  v.  Gof- 
noldy  uf/upra.  And  the  hufband  is 
difchargcdy  whether  the  tradefman 
has  notice  of  the  feparation  or 
not,  Motris  v.  Martin^  ante  647. 
Maiwwaring  v.  Sands,  ante  706. 
The  fourth  c^fe  is,  H^ere  the  huf- 
band leai^es  bit  lui/e^  though  it  be 
fer  her  lewd  condu^y  cr  forces  her 
to  leave  bim  by  cruelty.  In  this 
event  ihe  carries  a  general  credit 
for  oecefTaries  along  with  her,  and 
if  a  paricular  prohibition  from 
truiling  her  has  been  givcn^  it  is 
thereby  revoked.  See  in  addition 
to  the  prefent  cafe^  Etbehxgton  v. 


Paft^f  Salk.  1x8.  Th§mpjm  r. 
Harvejf,  4  Bnrr,  2177.  1  have 
not  met  with  any  cafe  de- 
ciding the  liability  of  the  hof* 
band,  where  he  and  the  wife 
having  parted  by  confcnt  upon  a 
parol  agreement  to  allow  her  a 
fufficient  maintenance,  that  allow- 
ance is  afterwards  with^held  by 
him.  But  I  fuppofe  that  he  would 
be  deemed  liiibie  from  the  time  of 
his  withdrawing  it  upon  the  fane 
principle  that  he  is  held  fo  in  the 
two  laft  cafe&.  The  fifth  cafe  15, 
If 'here  the  bufiaud  and  ou^r  tirrfe- 
parated  in  ecu:  fe quince  of  the  /entcnce 
of  the  Jaw.  VVheo  this  is  a  men/a 
et  thjro  by  fentence  in  the  ecdeu- 
aftical  court,  the  law  allows  her 
alimony  at  the  diicretion  of  the 
judge,  unlefs  fhe  has  eloped  and 
lives  with  an  adulterer,  1  Black. 
Com.  429.  And  as  the  common 
law  gives  her  a  writ  to  recover 
this,  it  would  feem  that  the  huf- 
band is  fxcufed  from  the  obliga- 
tion of  her  contrads«  vide  EUab 
V.  Leigh,  5  Term  Rep.  679. 
Where  fhe  is  fentenced  tq  a 
temporary  confinemeat  as  a  pa- 
nifhment  for  fome  crime,  the  hof^ 
band  has  been  held  not  liable  to 
her  agreements,  even  for  neccfik- 
rics,  if  fhe  :8  kept  in  an  improper 
place  by  the  covin  of  the  gaokr. 
Fogies  V.  Dinely,  anii  1 122.  Bat 
in  Scot  V.  ManUy  the  judges  who 
argue  for  :he  plaintiff  lay  it  down 
as  clear  law,  that  if  a  wife  be  pri- 
foner  for  felony,  and  the  gaoler 
provides  ner  with  food,  that  the 
hufband  may  be  charged  for 
iCj  I  Sid.  118. 


Fa«^don  pleaded 
infut  ma  pauperis* 


Dominus  Rex  verf.  Morgan. 

HE  was  convifted  of  perjury,  and  outlawed  for  for^fry, 
but  obtained  his  Majefty's  pardon.  And  upon  motion 
grounded  on  the  common  affidavit  of  poverty,  and  no  caufe 
fhewn  by  the  profccutor,  he  was  admitted  to  plead  it  infirmm 
pauperis. 
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Unwin  verf.  Kirchofie. 

UPON  motion  to  fuperfcde  the  defendant,  as  not  being  Pkaaiccft 
charged  in  execution  in  two  terms  ;  the  court  held,  that 
the  comtrnttitur  mud  be  aftually  entred  on  record  before  the  end 
of  the  fecond  term*  And  that  there  is  no  extenfion  of  the 
time  to  tlie  continuance  day  after  term,  nor  was  it  fufficient 
that  there  was  an  entry  in  the  marfhal's  book  in  time  (i). 

(i)  F9Uirtl  V.  Philhy^  3  Burr.  1841.  S.  P. 


E 


Landon  verf.  Pickering. 

R  R  O  R  of  a  judgment  in  Communi  Banco  of  Michaelmas  a  wimnt  o# 
term,   10  Geo.  2.  in  debt   upon   2,  mutuatus.     And  after  attorney  and* 
aiHgning  the  want   of  an  original,  and  verifying  the  fame,  the  ^{\  jay'in^te^ 
defendant  in  error  pleaded  a  releafe  of  errors  dated  13  November^  arc  good. 
10  Geo.  2.  with  an  averment  that  there  was  no  other  judgment  pi^^*?^*i 
between  the   parties.     And  the  plaintiff  in  error  craving  oyer  ,j,j  ' 
thereof,  it  appeared,  that  the  warrant  of  attorney  and  releafe  of 
errors  were  both  in   one  inftrument  dated  13  November:  and 
therefore  on  demurrer  it  was  infifted,  that  it  could  not  be  appli- 
ed to  the  judgment  in  quedion,  which  upon  the  oyer  appeared  to 
take  its  rife  only  on  the  13th  oi  Novemberj  whereas  the  judg- 
ment on  record  was  generally  of  Michaelmas  term,  and  referred 
to  the  firft  day  of  the  term :  and  there  was  nothing  for  the  re* 
leafe  to  operate  upon  when  it  was  given.     And  Cro.  El.  837. 
5  Co.  70.  b*  28.  b.     Allen  T I.     SalL  197.  were  cited. 

Sed  per  atriam^  The  two  Inftrumcnts  are  very  confiftent,  if  we 
take  in  the  legal  relation,  as  we  ought  to  do,  in  order'to  give  every 
part  of  the  deed  its  proper  operation  ;  and  then  it  will  itand  as  a 
judgment  23  OHober,  and  a  relcufe  after.  It  would  overturn 
many  judgments  by  coufeffion,  if  what  the  plaintiff  in  error 
contends  for  fliould  prevail.  The  judgment  therefore  mull  be, 
that  the  plaintiff  in  error  take  nothmg  by  his  writ. 

Southoufe  ver/.  fioak. 

TH  E  court  refufed  to  chtoge    the   venue    into  Durham^  yen»e  not  to  be 
the  Judges  not  going  thither  in  the  Lent  circuit.    AVhcrc-  chan-ed  into  • 
upon  the  defendant  offered  to   try  it  in  Tork/hire.  but  the  plain-  ^**.»*?»  ^'"^^y 

•  rt-        r    f  r  t  r  »  t    1  \ii  i-         Without  ccn- 

titt  relufing   to  content,  the  court  laid  they  could  do  nothing  fcnt(i). 
in  it. 


(1)  tQwartb  v.  JriUtt^  ant:  1 1 80. 
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Ofgood  vrrf.  Lyon. 


/^  t>  I  /t M  in  Hants  is  reputed  from  35  to  38  miles  dillancc 
^^  from  London^  but  now  upon  fetting  up  mile  ftones,  it  appears 
to  be  above  40.  And  on  the  queftion,  whether  eight  days  notice 
computed  mUea.  of  trial  was  good  :  the  court  held  it  to  be  fo,  they  going 
by  the  computed  miles,  as  was  determined  in  the  cafe  of  one 
who  lived  2t  Ailejburyy  ante  954. 


On  notice  o^ 
tritl  thediftacce 
from  Litnson  b 
uken  by  the 


Where  a  man 
may  be  held  to 
bail  in  a  fecond 
»Qion  pending 
the  firft. 


Olmius  verf.  Delanjr. 


IN  debt  upon  a  bond  for  900 /. 
who  juftified  in  court,  and -were 


the  defendant  put  In  bail, 
allowed.  The  plaintiff 
finding  they  were  forfworn,  and  worth  nothing,  difcontinued  ; 
but  before  he  had  done  fo,  he  arrefted  the  defendant  in  a  fe- 
cond a£lion,  and  held  him  to  bail.  The  defendant  moved  to 
be  difcharged  on  common  bail,  according  to  the  cafe  of  Belli^ 
fante  v*  Levy^  ante  1209,  (i)  and  obtained  a  rule  to  (hew 
caufe  :  when  the  whole  villany  appearing,  the  court  difcharged 
the  rule,  and  faid  the  plaintiff  was  right  in  laying  hold  of  him 
as  he  did  \  for  had  he  difcontinued  before,  the  defendant  would 
probably  have  run  away :  and  therefore  ordered  he  fliould  be 
held  to  fpecial  bail.     Strange  pro  def. 


(l)  V^tde  Turf  OH  V.  Hajes,  ante 
439*    and    Wballey     v.   Martin^ 


Barnes  612.    but  fee  Belcbier  V. 
Gan/cll,  4  Burr.  2502. 


Infbrmatioa 
againft  a  juftlcc 
for  baifing  a 
lelon. 


Domlnus  Rex  verf.  William  Clarke,  Efq; 

£  as  a  juilice  of  Surrey  conimitted  a  man  on  fufpicion  of 

ftealing  a  mare,  and  bound  over  the  owner  to  profecute. 

fterwards  upon  examining  two  other  perfons,  he  admitted  the 
party  to  bail.  The  profecutor  appeared  at  the  affizes,  and  found 
a  bill,  but  the  party  accufed  did  not  appear.  And  the  court 
granted  an  information  againft  the  juftice,  declaring  they  fliould 
not  have  bailed  the  man  themfelves. 


Aftervt 


[  X217  ]  Webb  qui  tflm  verf.  Punten 

Praaice.  T  N  debt  for  the  penalty  of  5  /.   in  killing  a  hare   (with  no 

X  other  count)  the  court  let  the  defendant  bring  in  the  penalty 
smdcofts(i). 


(i)  Stock  V.  Eagk^  2  Black.  1052. 
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Cafe  of  the  Bail  of  Peter  Vergen, 

HE  was  convi£led  for  felony,  and  pardoned  on  condition  of  The  Wl ©f a 
tranfportation.     And  having  alfoa  civil  a£lion  depending  Surrender ia 
againft  kirn,  in  which  he  had  given  bail,  they  brought  him  up  difchargc  of 
by  habeas  corpus  in  order  to  furrender  him.     It  was  obje£led,  ^«>^*^*''««- 
that  the  ^ourt  could  not  take  him  out  of  the  cuftody  of  the  flie- 
rifF,  and  commit  him  to  the  marlhal ;  to  which  I  anfwered,  that 
Upon  the  return  of  the  writ  he  was  to  be  confidered  as  the  pri- 
foner  of  the  courts  who  might  do  what  they  would  with  him, 
and  fend  him  back  to  Newgatt  for  fafer  cuftody.     So  the  bail 
were  admitted  to  deliver  him  to  the  marfhal^  and  the  court  im- 
mediately remanded  him  to  Newgate  (i). 


(0  ^'^c  Fiywler  V.   During  4     thoagh  the  motion  for  an  Half* 
Burr,  2034.    where  the  authority    Corp.  there  was  denied, 
of    this    cafe    fcems    admitted. 


Gardiner  verf.  Holt. 

AN  infant  fued  by  procbetn  amy^  and  there  was  a  verdift  Where  mfjnt 
againft  him  and  judgment  for  cofts.     And  now  being  i;;*!^!!!";!^*;^ 
.0  .  ,  -^      °i         1        i.r  1  I  1       •      1    ^       '"  execution  ror 

taken  in  execution,  he  moved  to  be  dilcharged,  and  cited  Cro,  cofts,  the  court 
Eilz.  33.     Cro»  Jac.  64O.     Sed per  curiam^  If  cofts  cannot  be  ^••»<i  n«t  Ji»- 
given,  it  will  be  matter  of  error  to  be  infifted  on  \  but  we  will  \^^^^ '"  *^ 
not  difcharge  him  on  motion.     Where  he  is  a  defendant  he 
certainly  pays  cofts*     Dyer  104.     I  Buljl.  1 89. 


Cooke  verf.  Colehan. 

ON   error  from  C.  B.  a  note  to  pay  to  A.  or  order,  fix  whaianegotu- 
weeks  after  the  death  of  the  defendant's  father,  for  value  ^'^'.^V/''^^* 
received,  was  held  to  be  a  negotiable  note  within  the  ftatute  3  AnrciA.  -06. 
Afin.  c.  9.  for  there  is  no  contingency,  whereby  it  may  never  115s. 
become  payable,  but  it  is  only  uiaccrtain  as  to  the  time,  which  is 
the  cafe  of  all  bills  payable  at  fo  many  days  after  fight.     //;  C/;;- 
fnuni  Banco  it  held  three  arguments,  and  was  held  good  upon  a 
folemn  refolution  delivered  by  Chief  Juftice  iVilles  (i). 


(i)  Bull.  L  N.  F.  273.  Evans  V.  UnJ^rwoJ,   1  mi/:  262. 
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Crawford  verf.  Satchwell. 

Iftbedefendinc    'T^  H  E  plaintiff  brought  trefpafs  and  falfe  imprifonment  by 

©miti  to  plead  a      ^     the  chriftian  name  of  Archibald.     The  defendant  juftified 

"!f°bc 'taken  in  ^^^^^  ^  capias  ad fatisfaciendum  upon  a  judgment  againft  Arthur  \ 

execution  by  the  and  averred  that  the  plaintiflF  in  this  aflion  was  the  fame  perfon 

vronj;  name.       who  was  fued  by  the  name  oi  Arthur.     And  on  demurrer  the 

court  held  it  a  good  plea,  the  defendant  having  miffed  his  time 

for  taking  advantage  of  the  rmfnotner^  which  ihould  have  been 

by  pleading  it  in  tlie  firfl;  a&ion.     In  the  cafe  of  a  bond  given 

in  a  wrong  name»  he  muft  be  fued  by  that  wrong  name,  and  the 

execution  mufl  purfue  it.    The  defendant  had  judgment. 


Taylor  verf.  Wafleneys. 

Cbmmon bailor-  'Tp  HE  defendant  being  arrcfted  for  25  /.  lay  in  gaol  till  he 
^ered  though  on      J^     was  fupcrfeded.     The  plaintiff  meeting  him  afterwards, 
tcrTfwm!?tc-"  S^^  ^  "^^^  of  him  for  20/.  and  brought  a  frefh  adion  upon  it, 
iUa  fuperfeded.  and  held  him  to  bail.     But  the  court  difcharged  him  upon  com- 
mon bail,  for  it  is  but  a  farther  fecurity,  and  docs  not  extinguifh 
the   former  caufc  of   aciion,   which  may   be  declared   upon 
ftin(i). 


(i)  Fide  Tmner  v.  Schomherg^     ante  782.     Hall  T.   Howes,  aute 
fi,  1233.   Chamber  $  v.  Robtnjon,      I039* 
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Sir  William  Lee,  Krit.    Chief  Jujiicc. 

Sir  William  Chappie,  Krtt.       ^ 
Martin  Wright,  Efq;  \jHfticci. 

Thomas  Dcnifon,  Efqi  ^ 

Sir  Dudley  Ryder,  Kftt.  Attorney  General. 
Hbe  Hon.  William  Murray,  Solicitor  GeneraL 


Dominus  Rei  wrf.  Turner  ct  al\ 

A  Rule  to  (hew  caufe  why  an  appointment  of  overfeers  for  Quaker^ 
Cirencefier  (hould  not  be  quaOied,  was  fenred  by  a  quaker, 
and  on  his  affirmation  made  ibfolute  \  this  not  being  looked  on 
as  a  criminal  profecutioni  though  it  is  on  the  crown  fidcj  and 
ihe  rule  intitled  in  the  King's  name  (i). 

l)    Robins  V.  Saynjoard,    ante  ^\.     Mex  y.  Hycb^  ante  Sjz. 

Walrond  verf.  FranQiam. 

AN  executrix  in  order  to  hold  the  defendant  to  bail  made  an  swearing  to  a 
affidavit,  that  he  was  indebted  to  her  teftator  (fo  much)  ^ebt  n  appeari 
as  appeals  by  the  books  of  her  teftator.     And  it  was  held  in-  ^Jt Sold  ioTaU. 
fufficient,  and  common  bail  ordered  (i).  Aauii$7.xio9. 

(i)  FifU  Pomp  V.  Ludvigfon,  and  more  cafes  to  S.  P.  cited  4 
2  Buir,  655.  and  a  long  lill  of  Burr,  1094.  and  Htathcote  v.  Go/* 
cafes  cited  in  a  note  there.  Moult-  tin,  antew^j.  Bat  id  the  cafe 
fyy.  RUbard/on^' Ih.  lO^i^  S.  P*     of  affigQCCi,  tfx<rir/«rJA  {^r.   if  the 

Vol.  II.  S »  party 
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party  fwears   that    he  ielii*ues  the  Tonna  v.  EtlzvarJs,    4  Burr.  2283. 

account  to  he  tru^,  it  is  fufficicnt  to  SheUon  v.  Jiaka,  I  T'erm  Rep.  85^ 

hold  the  defendant  to  fpecial  bail.  Sxvnyne  v.  Crdmmoftdp  4  Term  Rep, 

Barclay  v.   Hunt,   4  Burr.  1 993.  1 7 6. 

[   1220  ]  Dominus  Rex  verf.  White    ct  al*. 

Kofc'irf  facias  on  'T^  ^  ^  Condition  of  their  recognizance  was,  to  appear  in  the 

b  ^cft'Y^hc  T!"  ^  ^^*"g'^  ^^"^*^  ^'^^  ^^'^  ^^y  ^^  Michaelmas  term  :  on  which 
iu/nir;ymak.c3  day  articles  of  the  peace  were  exhibited,  and  the  defendant 
dctauic.  White  forbore  to  move  to  have  his  appearance  recorded,  (though 

lie  was  there)  and  went  to  get  bail.  The  profecutor  on  diis 
took  out  Tifcire  facias  tefted  28  November.  And  partly  for  the 
fnarpnefs  of  the  proceeding,  and  becaufe  ihc  fcire  facias  mud  be 
teltcd  ill  term  time,  and  he  had  to  the  la(t  moment  of  it  to 
appear  in^  tiic  court  fct  afide  tlie  proceediiigs. 


Hand  vcrf.   Ladv  Dinelv. 

^iK^fov"""      \  N  ^P'^'A^^  tl;c  (!cfcndant  brought  8/.    into  court  on  die 

br.nging  money     1    ufiwl  tcmis  of  paying  cofts  to  that  time  ;  the  plaintiff  took  it 

i.iro  cour;,  ths    (,,jt^  .^^^^  taxed  his  cofts,  and  fcrved  the  defendant's  attorney; 

o  1  Tni  oonot  *^  '^"^  ^'^^y  '"•o^  being  pai-.i,  went  ofi  to  trial,  and  obtained  a  verdift 

hiv  an  aiucii-    for  7/.  1 8 /.     The  dcfcntlatit  infidcd  that  he  (liould  have  no 

mcniCO*  colls  for  his  fubfeqiient  proceedings,    (ii»ce  it  appeared  that  lie 

was  over-paid  :  but  the  court  held,  that  as  to  the  cofts,  it  was  to 

be  confidered  as  if  no  motion  had  been  made,  the  defendant  not 

having  fulfilled  the  terms  of  her  own  rule,  in  which  cafe  it  if 

r.ot  ulual  to  grant  an  attachment;  but  the  plaintiff*  goes  on,  it 

being  only  a  conditional  rule.     They  faid  they  would  make  him 

allow  upon  the  execution  for  the  8/.  he  had  taken  out  of  court, 

and  ordered  him  \\\t  poJJea  in  order  to  tax  his  whole  cofts. 

(1)    Fitie  Scarral^  v.    Hoftjn,   Ptrw.   Re^,  z^g,  Barnes  zS^.  S.  C. 

Wilkins  vcrf  Brown. 

WhfTtthenpU.  /COVENANT  by  the  plaintiff  as  executrix  of  5i//Ari;  the 
rtr'ciadclo  th^  V->l  defendant  pleads,  that  there  was  another  executor,  who 
country.  iCoir..  provcd  thc  will,  adminiftrcd,  and  is  livings  wherefore  as  he  is 
^'•ii/'r'^'T  "otj'ji"^*^  ^*^  pY2Lys  the  bill  may  be  abated.  Thc  plaintiff  rc- 
\  CcTT).  Dig.  plies,  tha.  the  other  executor  named  in  the  will  is  an  infant  of 
pi-Micr.  feven    years,   and    never  adxr.iniftered,  and  concludes  with  an 

(*  D-  3-)  averment :  to  which  the  defendant  demurred  generally  :  and  on 

argument  by  Serjeant  Belfeld  and  inyfclf^  the  court  held  it  sn 
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ill  replication  >   the  plea    (tliey  fa'ul)    contained  full   matter  of 
abatement,  if  ic  was  true ;  and   the   pl.iintifr'  fhouiL^   tnriwf-.Me 
have  joined  ifTue  upon  it,   and  not  gone  over  to  a  matt<^r  of  iii- 
fducy,  which  would  have  been  properly  under  confuieration  up- 
on the  ifluc :    a  probacc  granted  to  one  undjr  fevenic.n  ib  not     I   122  i   J 
therefore  void.     And  if  the  infa^u  really  was  not  joined  in  the  ,  sid.  241. 
probate,  the  plaintitf  fliould  have  .fwt*  it  out  on  cyer,  and  have  iLcv.  161. 
traverfcd  the  never  adminiftring  as  executor.     Fule  i  Lev,  299. 
1  Bro'wnl.  loi.  and    Smith  v.  Smith  in  TV/,  and   Sir  T.  Jones' a 
Reports •     The  judgment  was  to  abate  tlie  bill. 


I 


Lekeux  vcrf.  >Ja{h.     At  Guildhall. 

N  dcht  for  rent  againft  the  defendant  as  afTignec  of  a  term,  Fraud  cannM  be 
he  pleaded  that  he  had  made  a   further  aflignmcnt  to  one  ?'"'•  i"too"  * 
Reeil  licforc  the  time  for  which  the  rent, was  demanded.     To  f^Jnlf^nl^J^ 
which  the  plaintilF  replied,  rton  ajfiguavit.     And  on  the  trial  it  ««mv/,  ar.dinaf- 
appcarod,  that  the  defendant  being  weary  of  the  affignment  he  ^^i'^^^'^^yi  ^ 
had  taken,  employed  a  perfon  to  find  liim  one  who  would  take  it  loab.'J.JM^not 
off"  his  hands  ;  a:id  RtJ^  a  poor  woman,    then  a  prifoner  in  the  fwuduLa:. 
Fleet,   was  prevailed  on  to  accept  it  5  and  NaJJj  in  confideration  ^Ci       a^    jLy 
of  5  J.   (wl:ich  ir  appeared  he  lent  her  for  that  purpofc)    made     ^  •^^ 

a  formal  alligiiment.  The  defendant  infifting  that  this  was  not 
pro]»-r  evidence  0:1  ivm  njftgnavit^  but  that  the  plaintiff  fliould 
have  replied  per  fraudem\  the  Chief  Jufticc  held,  it  could  not 
be  gone  into  on  thi-;  iffue,  according  to  tlie  cafe  in  Hob*  72, 
166  (i).     The  plaintiff  became  nonfuit. 

And  now  a  ncv^'  a£lion  being  brought,  and  fraud  replied  ',  it  Ball. L.N. P. 
%ras  d':bated,  whether  this  was  to  be  confidcred  as  fraudulent  or*'59- 
liot  :  and  the  Cliief  Juftice  dircfted  the  jury  to  find  for  the  dc- 
fendint.     }Ic  faid  the  defendant  could  not  lie  chargtjd  upon  the 
privity  of  ttllaie,  which  was  deftroycd  as  againft  him  by  the  le- 
^al  .uTi;rnaient  to   Reed :  and  it  was  the  foiiy  of  the  plaintiff  to 
difchar^e  ^h<  original  leflee:  that  Rc^dh  being  a  beggar  did  not 
alter  the  c:»fc,  asAvasfaid  in  Pitcher  v.  Tovey,  Saik.  81.4  Mod,  l^^^/^^^^^^ 
71.  '.^)  Hj  j^rounded  his  opinion  chiefly  on  two  modern  cafes  in  i  show.  ;4d. 
Chancerv,  where  this  had  been  determined   to    be  no  fraud.  Cu.h.  177, 
Tht  fi'il  was    Valliant  v.  Dodimead  {b).  2  May  i6  Geo.  2.  and  h^U^^'^^Is.C 
Huddle  \.  Hcimhjhy[c)j  ^  February  J744.  uj^oii  t]ie  foot  that  an  af-  (h)  a  Atk.  546. 

\c)  I:  appears  \tf 
the  minutes  taken  of  ih-  drarre  in  this  C4ufe,  ihat  the  pIjintlfT'i  bill  was  to  hive  an -cc^unc 
•f  rhe  rents  anJ  ^ili&fl^^ion  f^r  damngf  s ;  aTi«i  ro  havf;  t'nc  aiVwnni'riK  1 1'  che  leafe  delivered 
up  or  fc:  itfi  if ,  which  the  comt  difmined,  bu  witliour  coft>,  an-^  the  nl,in':H'  ordered  ro  deliver 
ttp  the  bonJ  for  ppriWjiunwC  ot"  covenants  in  the  Icafe  to  the  d:t"c;il»nr,  giv:n  t;>  him  by  a  third 
f^iikitii  waicn.  WJ>  accordi.}|^ly  done  in  court.     Njtc  to  2d.  £di  \Tn. 


(1)    fuU  A„on.    1    Fcni. 

Ss2 

Ogacs 
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fignee  ought  not  to  be  chargeable  any  lortger  than  he  occcpieJ 
the  prcmifles, 

"^This  being  merely  a  point  of  law,  the  Chief  Jufticc  told  the 
^        jury,  they  nmft  find  for  the  defendant :  which  they  were  very 
unwilling  to  do,  and  therefore  to  pretent  thehr  going  contrary  to 
his  opinion,  I  fufFcred  a  nonfuit. 


[   1222  ]  Dominus  Rex  verf.  Coninglby  et  af. 

TH  E  accounts  of  the  overfeers  of  Watford  in  Hertford/hire 
having  been  allowed  by  two  juilices  of  the  peace,  an  ap- 


Thefem.ns  of 

{*u:icuUr  liber- 
ties hive  t.ie  d^ 

term:;u:ion  ui  peal  wa3  lodged  at  tlic  county  fcflions,  which  the  jufticcs  of  the 
pXi1in?not  the  P^^^c  there  refufed  to  proceed  upon,  being  of  opinion,  that  as 
cowiiy  fcfiion*.  Watford  was  wiihin  the  liberty  of  St.  Alban'fi^  the  appeal  ougbt 
to  have  been  to  the  liberty  feflions.  Upon  this  a  mandamus  was 
moved  for,  requiring  che  county  juftices  of  the  peace  to  pro- 
ceed. And  it  was  infifted  on,  that  by  tlie  43  Eiiz.  c.  2.  all 
appeals  muft  be  to  the  county  felBons  :  and  if  the  liberty  could 
have  jurifdi£lion,  it  woild  at  mod  baonly  a  concurrent  one, 
^\m\  ihc  appeal  might  be  to  either  at  the  ele£lion  of  the  party. 
Jjut  upon  Ihewing  caufe  the  rule  was  difcharged,  upon  an  affi- 
davit that  in  faft  the  juftices  of  the  peace  of  the  liberty  do  as 
fuck  conftantly  appoint  the  overfeers,  and  determine  about  them 
at  their  fefTions,  wiiliout  one  inftance  to  the  contrary  ;  which 
the  court  faid,  was  to  be  coniidered  as  explanatory  of  the  gene- 
ral words  in  the  43  Eliz.  and  is  now  confirmed  by  the  17  Gn^ 
2.  c,  38.  which  mentions  divifions  and  franchifcs  who  have  four 
juftices,  and  here  are  many  more. 


D  image's  nfT-'i^lrJ 
tfg  -.in It  d  f'.tuUcrrs 


Crefly  verf.  Webb  et  al*. 

TJ/'EB  B  only  pleaded  to  iflue,  the  other  defendants  let  jiidg- 
^f^    mcnt  go  by  dt:fault.     And  it  came  on  at  Guildhali  to  try 

fen  u'u!*^  ijld'  ^'^^  *^"^»  ^"^  ^  *^  ^°  ^^^^^  ^^^  damagcs  ars  to  tiic  others.     On 

in^  to  iHae  ar«  the  trial  Webb  was  acquitted  :  and   a  doui)t  arofft,  whether  the 

a.^ajc.cj.   Ante  plaintilF  could  go  ou  :  but  the  Chief  Jufticc  thought  he  might 

507,  iio£.;i)  p^Q^.^^^^  a„j  h^  ^j^  f^^ 

(1)  BulLL.N.P.  20. 

f  1223  J     Dominus  Rex  verf.  the  Fraternity  of  Hoftmcn  in  NcwcalUc- 

upon-Tyne. 

Whrre  books  of  A  Mandamus  was  granted,  to  admit  a  perfon  into  this  com- 
^*^?r""?A  J^  pany:  and  by  the  return  it  appeared  to  be  a  queftion* 
7Po'.\  d-fputcsto  Whether  the  mafter  he  ferved  had  been  admitted  to  his  freedom 
wuicii  the)  arc  in  thc  corporation  at  large  :  whereupon  he  moved  for  a  general 
no  partii*.        ^^j,  ^^  infpc6t  thc  books  of  the  corporation.  .Ijoppofcd  this  on 

bchaif 
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behalf  of  the  corporation,  as  they  were  no  parties  to  the  difpute  : 
and  cited  the  cafes  of  Cobb  v.  Oldfield^  (HiL^Gro.  i.)  and 
Sheiling  v.  Farmer^  {ante  646.)  Crew  v.  Saunders^  {ante  1 005.) 
and  the  cafe  of  Dr.  Bridgemany  {ante  1103).  But  the  court 
faid,  that  every  member  of  the  corporation  had,  as  fuch,  a 
right  to  look  into  the  books  for  any  matter  that  concerned  him- 
felf,  though  it  was  in  a  difpute  with  others.  And  the  return 
having  pointed  out  the  ncceflity  of  infpcdling  them  for  a  parti- 
cular purpofe,  they  would  afljft  him  with  a  rule',but  it  fhould  be 
confined  t<$  the  book  wherein  admiifions  of  freemen  are  entered  (i). 


m3 


(i)  The  liberty  given  to  in- 
{pt€t  and  take  copies  of  books 
and  other  inllruments,  which  are 
of  right  in  the  care  of  other 
perfons,  is  grounded  either  up- 
on a  motion  for  a  mandamus  to 
that  efFedt,  or  upon^ne  m^de  in 
an  exifting  fuit,  dnd  founded  on 
the  fnppofitioB  that  the  matters 
therein  contained  are  neccfTary  to 
the  attainment  of  juftice  between 
the  parties  to  the  adiion.  In- 
.  fiances  of  motions  of  this  lad  kind 
are  much  more  frequently  to  be 
met  with  in  our  reports  than  of 
the  former.  It  is  the  intention  of 
the  prefent  note  therefore  to  treat 
principally  of  them,  pointing  out 
incidentally  how  and  where  the 
application  by  mandamus  teems  to 
differ  from  them,  either  in  the 
grounds  upon  which,  or  the  ex- 
tent to  which  it  is  to  be  obtained. 
In  the  cafe  of  exifting  adions 
thefe  motions  feem  to  have  been 
firft  introduced  with  refped^  to 
court  rolls,  *vide  Crew  qui  tarn 
V.  Saundirsy  ante  IOP5.  and 
the  principle  which  induced  the 
court  to  grant  them  there,  feeips 
to  regulate  their  difcretion  in 
nioft  indances  to  which  they 
have  hitherto  extended  the  rule : 
namely,  fuch  inftruments  as  are  the 
eommon  e'uidenee  of  fevcral  pcr- 
fons  placed  in  the  hands  of  one 
cultodee  for  the  benefic  of  all  thofe 
who  ha^e  this  intereftin  (hem  as 
being  the  evidence  of  their  rights. 
This  principle  appears  to  apply 
alio  to  iQOtioas  tor  a  mamlamus^ 

S 


except  that  perhaps  a  degree  of 
ownerihip  mud  appear  moredrong 
and  pofitive  to  the  court  there, 
in  order  to  entitle  the  party  to  the 
effedl  of  his  application.  The  va- 
rious cafes  to  be  found  in  the 
books  in  which  the  court  have 
granted  thefe  rules  depend  in  a 
great  meafure  upon  their  peculiar 
circumdances,  but  they  may,  with 
perhaps  a  few  exceptions,  where 
the  cafes  feem  contradidtory,  be  re- 
duced  under  thefe  four  heads. 
First,  Such  documents  oi public 
proceedings  as  are  lodged  in  the 
cudody  of  public  officers  for  the 
public  ufe.  Thefe  (at  lead  in  ge- 
neral) every  fubjeft  has  a  right  ro 
infpedt  without  (hewing  in  hisaffi- 
davit  whether  they  relate  diredlly 
to  the  point  in  queftion  or  not. 
Herleity,  Aftfbwrner,  I  tyil/,2^j. 
Rex  v.  Barkingy  cited  i  fVilf,  240. 

1  Black.  Rep.^g.  S.  C.  Rex  v.  JCing, 

2  Term  Rep,  2^^,  and  fee  Moo- 
dy  v.  T/jur^M^  ante  304.  But 
in  fome  indances  the  court  will  not 
grant  a  copy  of  fuch  indruments 
where  it  is  contrary  to  public  po- 
licy. Thus  a  copy  of  an  indi^- 
ment  will  be  refufed  to  the  perfon 
indidted  and  acquitted,  it  there 
appear  to  have  been  a  probable 
caufe  for  the  accufatioo,  Groeg^ 
*vocl(  V.  Burrell,  1  Lord  Rajm. 
253.  Catth,  421.  S.  C.  Jor- 
dan V.  Lewist  ante  1122.  S^- 
coNLDT*  Such  books,  &c.  as 
are  the  common  property  of 
aggregate  bodies  acknowledufd 
ax  inch  by   our  law,  in   which 

•  3  ^stry 
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tvery  nrmber  has  an  intcrcft  as 
bfing  the  evidence  ot  feme  pro- 
perty or  franchife  having  veflcd 
in  hioi,  or  of  his  having  conduct- 
ed hin^rltif  in  the  excrcile  of  that 
franchife  corretitly.  bu.h  are  cur 
poraticn  books  with  ref^'td  t.o 
corporators.  Slaat  v.  JTalter,  \z 
Fifi,  Jbf\  I4t).  pL  8.  Rex  v. 
Liitktcn^S  al\  lb.  147.  pL  13. 
Gtmyv.  Ilopiifii,  z  Ltl  Rflvm.  85  I . 
7  Mo  J.  127.  6.  C.  Richards  qui 
iam  V.  Pattiti/oti,  Barnes  235.  Com. 
Rep.  555,  S.  C.  Rex  y.Holliflei^ 
Cm/,  TfVip.  Hard.  24(5.  H'^afretur 
V.  Giles  J  ante  q%/^>  Dr.  Touvg  v. 
Dr.  Lynch,  I  Flack.  Rep.  27.  Dr. 
Kent  try  V.  Mijhop  of  Ely,  i  Barnard., 
B.  R.  193.  The  rolls  of  copyhold 
courts  and  of  courts  baron,  with 
regard  to  their  refpe^live  fuitors. 
Rcr  V.  jlylmar,  Barnes  Z'ifo^HfibJftn 
y.  Father,  Baldvjyn  v.  Tud^^  lb. 
237.  AddlngtM  V.  Chde,  2  Black. 
10^0.  Fo'.lard\  Hemeti  lb.  ic6i. 
Rex  V.  Shelley,  3  Tn-m  Rep.  141.  So 
alfo  pariih  books,  Cox  v.  Copping^ 
5  Mod.  395,  &c.But  the  court  will 
only  grant  the  role  under  the  fol- 
lowing circumllances:  ift,The  par- 
ty applying  mud  be  a  member  of 
that  body  or  tenant  of  that  manor 
ofwhoiV  bocks  he  feeks  the infpec- 
tion.  nde  Hodges  v.  jltku^  3  Pnif. 
398.  2  Black.  Syy.  S.  C.  Mayer, 
i^e.  cf  Exetei-  v.  Colemtin,  Barnes 
2^8.  yinon.  2  I'ez  620.  Shelling  v. 
Farmer,  ante  646.  Murray  v.  Thorn^ 
hilly  ante  717.  Rex  v.  Doflor 
Bridgtvuin^  ante  1 203.  Allan  \. 
Tnf,  2  Lluck.  Rep.  850.  Woods. 
If'hitccTnh.  \Z  Fin,  Ahr.  1 46. 
/>/.  9.  7.^iL7j  V.  Bakfr,  I  /^flr- 
Tiard,  B.  R.  ICO  College 'Z  Fhy- 
/Jn^-s  V.  /)c///*;-  ^'/^  G/M.  /?^/>. 
i>\  /2.  134.  BiJi?op  of  Heuford 
V.  /^w^r'  of  IWidgnvoter^  Bunb. 
269  ^y;*-///-  V.  Da-jts,  I  /a"//?  104. 
Talbot  V.  Filltlr^iSf  cited  3  yirr//; 
^i'^').  1 4 2.  C?A'  v  C^iptv.n^  J  ^^5/. 
595.  J  Lt:.  Rc.xm.  317.  'I'.rver 
V.  Get  bin,  \i  Hn.  147.  /•/.  Jl. 
But  iu  iU«^«r  of  lynn  v.  Der^ton,  I 
I 


Tfrrr  jRr/>  689.  Ccrpcratien  %f 
Barvftfiple  v.  ].,ithcy,  3  Tt/w  /?<■/. 
303.  /«  ^.  /^.  Mayor ^  ^c.  of  Lckt 
din  V.  ilii/yw,  Esfc.  <f  Lynn,  I  //. 
Black.  %\\.  in  C.  B.  the  court 
i^rms  to  haveover-iu!ed  the  cafri 
of  Hedges  V.  /ttki:y  3  IFilf  395. 
and  Mayor,  ^e.  of  J^xctir  y.Cule' 
many  Barnes  238,  and  to  have 
h'^ld  that  10  fuch  adlions  as  are 
b  cught  to  fuppcrt  claims  of  du- 
ties made  by  corpoiations  upon 
the  public,  of  the  validity  of 
uhich  the  bed  evidence  muil  be 
in  the  documents  o\  the  corpora- 
tion, and  of  which  documents 
equity  would  grant  an  infpediou ; 
Such  for  indance,  as  claims  cf 
tells,  that  in  thefe  cafes  individu- 
als who  are  intercded  to  difp ute 
their  claims  have  an  inierefl  in 
the  books  which  will  intitle  them 
upon  motibntoan  infpedicnof  the 
entries  relating  to  the  fubjed  mat- 
ter of  the  litigation.  But  thefe  de- 
terminations fecm  to  carry  ihc 
rule  no  further  than  cafes  of  this 
fort  even  in  difputes  between  the 
corporation  and  grangers.  Acd 
they  do  not  decide  that  (Irangcif 
have  a  general  right  (imilar  to 
to  that  whith  members  of  the 
corporation  enjoy,  t'/z.  to  in- 
(y^iX  the  books  in  aflionsbeiweeii 
tl'.em  and  third  perfons.  Or,  2d.  if 
the  parries  applying  be  not  mem- 
bers, fuch  books  mud  be  the  com- 
mon evidence  of  the  tranf.!Clioni 
between  them  and  ir,  (o  as  in  f«ct 
to  be  for  this  purpofe  the  bocks  of 
b.iih.  Such  are  the  cafes  cf  en- 
tries in  the  Cullom-houfe  books, 
o^  the  India  Company  and  Bsntc 
flock,  and  tran^fer  books.  G:ery 
V.  Hcpkinsy  2  Ld.  Ri:yt,:.  851. 
Jf'r.rrinerv.  GHes^  954  Cre'v  r^i 
tarn  V.  Saundns^  anit  IO95.  ^"^  ' 
have  met  wiih  no  inftance  of 
a  m  y.dafy.ut  t(>  compel  I  he  in* 
fpedion  of  books  of  tins  kind.  3J. 
1  he  evidence  conraineo  in  their, 
mud  be  ciredly  mateiial  in  the 
caufe,  and  the  party  appi)  ing  fliall 

only 
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only  have  the  inrpe6tion  and  co- 
pying  of  fuch    things  as  relate 
to  himfelf.    Bm/on  v.  Pott,  Mich, 
2Z  Geo.  2.  cited    i   fTil/.  240.  i 
BJacA.    Rep.  40.    S.  C.      Mayor 
of  London  v.  Swinland,  I   BarnanL 
B,    R.   455,       Crew   qui    tarn    v. 
SaunJaStUtfuprst  and  this  though 
a  corporator,  Rex  v.  Bakb^   |  Term 
Rip,  581.  and   the   prefent   cafe. 
Ic    does   not   feem    fettled     how 
far  corporators  have  a  right  to 
apply  for  a  mandamus  for  a  gene- 
ral infpedion  and  copying  of  the 
books   of  the  corporation.     Vide 
Rix  V.  G.  Babh,  3  Term  R^p.  57^. 
But  tenants  of  a  manor  have  tkts 
right  as   to  the  court  rolls,  &r. 
Rex  V.  Shelly,  3  Term  Rep  l\\.A9 
to  the  (lage  of  the  caufe,  in  which 
the  court  will  grant  the  motion,  as 
being  enabled  to  judge  whether 
Mi  infpedion  is   material,     vide 
Groen-voelt  v.  Burreli^  1  Lord  R/iym. 
253.    Hodges  V.  j^tkis,     2  Black, 
877.     kex  V.  Hollijfer,  Ca.  temp. 
Hard.  245.   Rex  v.  Jufliees  of  Sur- 
ry, Say.  145.     Rex  v.  G.  Babb,  3 
Term  Rep.  579.      4th,  The  court 
will   not  oblige  the  cullodees  of 
fuch  books  to  give  the  profecutor 
an  infpe^ion  and  copy  of   things 
neccflary  to  fupport   a  criminal 
profecution.   Rex  v.  IVor/enham,  I 
Ld,  Rqym,  705.     Cre-w  qui  tarn  v. 
Saunders^   ante  1005.  Rex  v.  Cor- 
nelius, atiti  1210.   Reg'ma  v.  Mend, 
Z  Ld.  Raym.  927.     Rex  v.  DoHor 
Purnell,  I  ^d/.^ig.  I  Black.  Rep. 
37.  S.  C.     Rex  V.  Lee,  cited  16. 
Bradjbatu  v.  Philips^  cited  lb.  39. 
Ar*  V.  Heydoi,  I  5//iri.  ^/y).  39  I. 
^flf  V.  Harvey,  4  5^rr.  2489.     The 
court  however  will  grant  fuch  a 
rule  to  the  relator  in  an  in  for  ma- 
tion,in  thenaturcofayafl«ii;tfrr/i«/j, 
if  he  be  a  member  of  the  corpora- 
tion, for  it  is  in  the  nature  of  a  civil 
proceeding,  Rex  v.  Shel'.ey,  3  Term 
Rep.  141.     But  1  have  not  been 
able   to  meet   with  any  cafe  ex- 
prefsly  deciding  that  even  a  partial 
infpe^ion  (h.iil  be  permitted  to  a 
xtktcr   who  is  not  fo.    The  rea- 

S 


Toning  of  the  judges  however  ia 
Rex  V.  G.  Babb,  3  Term  Rep.  5^1. 
feems  to  take  it  for  granted  that 
he  has  fuch  right.  And  this  is 
perhaps  founded,  as  well  upon  the 
principle  (hat  thefe  books  may 
contain  the  cfnfy  evidence  upon 
the  queflion,  as  alfo  becaufe  the 
crown  is  not  merely  nominally, 
but  materially  concerned  in  the 
profecution,  (ince  every  intrufion 
into  a  corporate  body  is  an  ufnr- 
pation  upon  the  prerogative,  and 
the  king  a^  rhe  head  and  origin,  is 
to  be  confidered  as  a  member  of 
all  lay  corporations.  Third- 
ly, It  feems  the  court  will 
grant  this  rule,  when  an  inllra* 
ment  of  which  it  is  not  ufual  to 
have  a  counterpart,  i^  lodged  in 
the  hands  of  a  private  perfon,  as 
a  general  and  common  cufiod^e  for 
the  parties  interefted  in  it,  and 
that  though  the  adiion  is  brought 

ap;ain (I  himfelf,  Gracsweodv. 

Barnes  439.     Goater   v.  Nunntly^ 
ante  1 1 30.    Sed  vide  IVood  v.  Ap- 
frice^  6  Mod.  264.  Stock  v.  Be/i^   i 
Barnard  B.  R.  466.   Fourthly, 
Every   perfon    has    a    right    to 
a    copy    qf    thofe     proceedings 
of   limited    jurifdidlions    which 
are    had  again  (I    himfelf,  where 
it    is    necelTary   in   a     fuit    in* 
Aituted  either  by  or  againd  him. 
Rex  V.  Smith,  mnte  1 16«     1 2  /^m. 
194.  pi.  68.  S.  C,  Brewers*  Com* 
pany  v.  Benfon^   Barnes  236.    This 
feems  limited  by  fome  decifions  to 
cafes  where  the  cullodees  of  the 
books  are  parties  to  the  a6lion. 
Grosnvoelt   v.  Bun'eli,   \  Ld  Raym. 
2S2.    Salk.  \\^.  SC.     Abenys. 
Dickerffon.     Say.    Rep.    250.     but 
IVatfon  V,  Rogers,  poft.  1242.    Ed- 
tijards  V.   Vefey,    And.  128,  make 
no  fuch  didindion.  But  the  books 
of  a  private  company  cannot   be 
infpcded  any  more  than   thofe  of 
a  private    individual,     Smith    v. 
Muggins,    Da^-nes  236.      Regina  v. 
Mead  ut  fupra.     Charitable   Cor^ 
porntfon     v.    IVoodcroft,  Caf.  temp. 
Hard.  130. 
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1 8  Georgii  2  Regis.     In  B^  R, 

5/r  WiUiam  Lee,  Km.  Chief  Jujiice. 

Martin  Wright,  Efq\ 
Thomas  Denifon,  Efq\ 
Sir  Michael  Fofter,  Krtt. 


\yu/lica. 


Sir  Dudley  Ryder,  Krtt.  Attorney  General. 
The  Hon.  William  Murray,  Sdticitor  Genera/^ 


Wilkes  virf.  Broadbent. 

If  any  part  of  a  TT^  R  R  O  R  of  a  judgment  in  Comtnum  Banco^  where  in  trcfr 
^''^Jfo"bic^  ***  A-'  P^^*  ^  ^  defendant  juftified  under  a  cuftoro,  that  when  the 
the  whoi*  will  lord  of  the  manor  of  Halton^  or  his  tenants  of  the  collieries, 
b«  void.  I  wiiC  have  funic  pits  within  the  freehold  lands,  for  working  them, 
?3t  *•  C.  ^^y  j^jjY^  ^fc^J  (jnj^g  Qu^  Qf  jnind  to  throw  the  earth,  ftoneS| 

coals,  C5*r.  coming  therefrom  together  in  heaps  on  the  land  n?ar 
fuch  pits,  fuch  land  being  cuftomary  tenement  and  parcel  of  the 
manor,  there  to  remain  and  continue ;  and  to  lay  and  continue 
wood  there  for  the  neccfTary  ufe  of  the  pits ;  and  to  take  and 
carry  away  in  carts*  lie.  part  of  the  coals  laid  there,  and  to 
bum  and  make  into  cinders  other  part  of  the  coals  fo  laid  there, 
at  his  and  their  free  wills  and  plcafures.  And  iflue  being  join- 
ed on  the  cuftom,  there  was  a  verdi£b  for  the  defendant.  But 
the  court  of  Common  Pleas  being  of  opinion,  it  was  a  voi^ 
cviftom,  as  laid,  gave  judgment  for  (he  plaintifi'  upon  the  in- 

fvfl^cieDcj 
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fiifficieney  of  the  bar  ( i) ;  and  a  trefpafs  being  hereby  acknow* 
kdged,  whereon  a  writ  of  inquiry  ifliiedy  he  had  final  judg^^ 
ment  for  his  damages  and  coll9. 

And  after  feveral  arguments  in  Banco  Regisf  the  Chief 
Juftice  delivered  the  refolution  of  the  court  for.  affirming  the 
judgment* 

The  queftion  he  faid  was,  whethef  this  was  a  reafonable  lex 
loci ;  which  they  held  it  not  to  be,  inafmuch  as  it  laid  a  great 
burden  upon  the  land  of  the  plaintiff,  without  any  confideration 
appearing,  either  publick  or  private.  That  it  favoured  of  an 
arbitrary  power,  and  might  (as  laid)  put  it  in  the  power  of  the 
lord,  tptaliy  to  deprive  the  tenant  of  the  bcnelic  of  the  land^ 
there  being  no  reftri£lion  in  time,  and  -the  word  near  was  Kx> 
vague  and  uncertain.  And  though  many  cafes  were  cited  out 
of  Davit  32  ^*  as  turning  the  plow  on  anotlier's  land,  coming 
there  to  dry  nets,  ercAing  light-hpufes,  blowing  up  houfes,  an4 
die  like ;  yet  thofe  were  all  cafes  of  neceflity,  and  jjingle  points  \ 
whereas  here  it  confifts  of  great  variety,  fome  of  which  are  not 
necefiary,  particularly  that  of  burning  cinders  :  sind  if  any  part 
of  the  cuftom  be  bad,  it  avoids  the  whole.  4  Co.  21.  2  Ric. 
2,  3.  I  Roil.  Abr.  560.  pU\.  21  Ed.  4.  8.  h.  LiU.  $  212. 
Litt.  Rep.  233.  Hei.  126.  Hutt.  loi.  Palm.  212.  1  Leon. 
II.  2  Roll.  Air..  2(^6.  the  cafe  of  claiming  a  wanen  i^  all  th^ 
lands,  held  ill. 


(1)  It  wasalfo  madeaqueftion  it   was  rightly   entered,    Car$&^ 

whether  chejudgment  was  rightly  272  or  307.   27  Ed,  4.    £ar./o. 

given  upon  the  plea  and  not  upon  462.     Roll.  Ahr.  99.  were  cit^d. 

\\kt  verdia ;  and  it  was  held  that  i  tFilf  65. 


Between  the  Pariflies  of  Sheepfliead  in  Leicefterfliire  and  Meli- 
borne  in  Derbylbire. 

APerfon  was  certificated  from  Sheep/bead  to  Melborne,  and  OAciatiiig  at 
ftayed  there  ten  years ;  during  which  time  the  Lady  £//•  fchooi-maftsr 
xaheth  Hajlings  conveyed  lands  to  truftecs  for  feveral  charities  out " //!^*JJ^f 
of  the  profits,  and  {inter  alia)  the  fum  of  10/.  per  annum  to  the  does  not  f«n  • 
charity- fchool  at  Melborne^  to  be  paid  to  the  vicar  there  for  the  o'^'T'*^c,f 
time  being.     In  a  fpecial  order  of  feffions  it  was  ftated^  that  a^aiJ^^wil^, 
the  certificate-man  officiated  as  fchool-mafter  feveral  years,  and  lUp.Sy,  S.G; 
received  the  10  /.  per  annum  from  the  vicar :  and  this  the  feffions 
held  gained  him  a  fettlement  in  Jleltorne,  where  they  declare  he 
bad  a  freehold  eftate. 
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Et  per  curiam^  The  order  muft  be  quaHied  :  for  it  does  not 
appear  how  he  came  into  this  employment,  and  the  legal  right 
to  receive  the  falary  is  in  the  vicar,  who  not  caring  to  officiate 
himfelf,  has  therefore  paid  it  over  to  this  man  as  his  deputy  \ 
which  could  never  give  any  pcrfon  a  fettkmentj  much  lefs  to  a 
certificate-man  (i  }• 


(i)  In  the  other  repons  it  is  ftated  that  a  fcboolmaller  is  not  an 

annual  office* 

[  1226  ]  Wightman  verf.  Mullens. 

Inefcapeitmuft  T  N  an  aAion  againft  the  marfhal  for  an  efcape,  it  was  laid, 

•ppcarthccom-    Jj^  that  the  prifoncT  being  brought  before  Sir  William  Chappie^ 

^wU°^"**       one  of  the  Juftices  of  our  Lord  the  King,  at  his  chambers  in 

Serjeant* S'lnrty  was  there  committed  to  the  cuftody  of  the  mar- 

fhal  at  the  fuit  of  the  plaintiff|  as  by  the  faid  commitment  may 

more  at  large  appear, 

#^     r.u  f  •    >       To  this  the  defendant  demurred,  and  (hewed  for  caufe,  that 

One  of  the  king  s  ...  ,  ,  ,  .  '  -  jaj 

juftices  dees  not  it  did  not  appear  the  commitment  was  of  record.     And  on  ar« 

import  a  judge  of  gument  the  court  held  it  ill  j  for  he  is  not  in  point  of  law  in  the 

Antt  iiSo.         marfhal's  cuftody,  till  the  commitment  is  entered  on  record  ; 

nor  can  the  court  take  notice  that  Sir  William  Chappie  had  any 

power  to  commit  him,  he  being  only  ftiled  one  of  the  juftices 

of  the  King,  which  every  common  juftice  of  the  peace  is* 

Claphamfon  verf.  Bowman. 
*  u  f.  r   ..     rr^HE    plaintiiT's  book-keeper  fwore,   that   the  defendant 

4(LS  ne  Dr!l*VCt>  ■  .11  1  %    •        '  m    *  1      r  11 

ii  noi  iuiHcicnt       X     was  indebted  to  the  planum  m  3,400/.  for  money  had 
for  bail.    Ante    and  received  by  the  defendant  to  the  ufe  of  the  plaintiff,  as  tbis 
J157, 1209.       jgp^n^t  verily  Mievej.     And  the  court  held  it  not  fufficient,  to 
hold  the  defendant  to  fpecial  bail. 


Dominus  Rex  verf.  Freeman. 

In  aji  indiamcnt  ^T^  H  E  defendant  was  conviftcd,  for  that  the  keeper  of  the 

iiirarefcueit  J[     houfc  of  correftioD  having  y/.  in  his  cuftody,  who  was 

whlftXTar^y  commfttcd  by  virtue  of  a  juftice  of  peace's  warrant,  the  defend- 

w«v  committed  ant  unlawfully  r^fcued  him :  and  the  court  arrefted  the  judg- 

to  the  hnufc  of  ment,  it  not  being  fliewn  for  what  ji,  was  committed,  fo  as  to 

rSawk^F.  O.  n^ake  the  houfe  of  cfjrrc£tion  a  proper  prifon  (which  ^ri/r^yi^ 

c.  23.  f.  57.  p.  err  it  is  not  for  all  offences)  and   alfo  becaufe  the  court  cannot 

s*°*  judge  of  a  proper  punifhment  on  fo  general  a  charge. 
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Sir  Watkin  Williams  Wynne,  Baronet,  verf.  William  Middle- 

ton,  Efq. 

THIS  was  an  aftion  on  the  flatute    7  W  8   JT.  3.  r.  7.  f^fifl^iT^sa 
againft  the  defend^iiit  as  (iicrifFof  Denbighjhire  for  a  falfe  inCam.  Scaci 
return  on  an  eleftiot)  for  a  knight  of  the    (liire,  in  which  the 
plaintifF  recovered  his  double  damages  and  cofts  :  of  which  judg- 
ment error  was  brought.      And  now  the   plaintiff  moved  to 
amend,  by  adding  a  continuance,  and  a  mifericordia  ;  the  want 
whereof  it  was  apprehended  would   not  be  aided*  if  this  was 
deemed  a  penal  ftatute.     It  was  for  that  reafon  oppofed,  adlions 
upon  penal  ftatutes  being  excepted  out  of  the  (latutes  of  jeofails. 
Sed  per  curiam^  There  is  nothing   excepted  out  of  the  ftatute  Vide Cowp. 317. 
8  Hen.  6.  c.  12.  (which  is  properly  a  ftatute  of  amendment,)  but  ^ruc84i. 
appeals  and  indiftmenis  of  trealbn  and  felony.     And  in' a  cafe  of  Ante  136.  j^f. 
this   fort,    Tr't7i,   i   G^o.  i.  //;  Banco   Regis ^  Phillipt  v.   Smithy 
amendments  were  made  :  the  plaintiff  therefore  is  at  liberty  to 
affign  errors  de  novo   ( i ). 


(1)  yinw,  B.  R,  ,1  fFU/.  256.  yidi  alfo  ia  Bennet  qui  tarn  v. 
Smith,  I  Burr.  ^01. 

Dominus  Rex  verf.  Elizabeth  Niccolls. 

SH  E  was  indift'd  at  Ilich^s  Jrlall^  for  confpiring  with  Ed*  Onefonrpiratoir 
'ward  Bygrave,  unjuftly  to  charge  ff^t//iam  Frankbnd  with  a  ^Jft/,^"^!^; 
robbery,  and  for  that  purpofc  going  before  a  jufticc  of  peace,  i,  dead, 
where  Bygrave  fwore   it  upon  him ;  Niccalls  only  came  in  and 
pleaded  Not  guilty.     And  the  jury  found  that  fhe  was   guilty, 
but  that  Bygrave  died  before  the  indiftment  was  preferred.     Be- 
fore any  judgment  was  given  at  the  feJions,  (he  brought  a  r^r- 
tiorari,  and  the  caufe  was  fet  down  to  be  argued* 

The  Grft  thing  determined  was,  that  this  being  in  the  naturt 
of  a  fpecial  verJicl,  that  there  was  no  occafion  for  the  defend- 
ant's appearing  in  court  upon  the  argument :  for  flic  is  not  con* 
fiJered  as  convi£l:?d,  till  after  the  court  have  determined  upon  the 
verdicl.  And  it  was  therefore  not  within  the  reafon  of  the  cafe 
pf  moving  for  a  new  trial,  or  in  arreft  of  judgment  j  where  there 
being  a  general  verdii'i,  it  created  fuch  a  prefumption  of  guilt, 
that  ;hc  party  cannot  move  without  being  prefent  in  court. 

It  tlien  came  on  up-^n  the  merits  ;  wlien  exception  was  taken, 
that  one  alone  crtrinot  be  guilry  of  a  confpiracy,  and  Iiere  is  but 
pne  conviclw'd  :  but  the   court  over-ruled  this,  on  the  authority 

of 
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of  Kinnerjlefs  cafe,  {anii  193O  where  judgment  was  given 
againft  him  before  the  other  had  pleaded  \  fo  that  there  was  a 
poffibility  of  contradictory  verdifts,  which  cannot  be  here. 
And  I  cited  1  Vent.  234.  24  Ed.  3.  34.  b.  24  Ed.  3.  73.  a. 
in  point  ( i ). 

A  verdia  cannot      But  then  a  doubt  arofe,  what  the  court  could  do,  xht  certiorari 

^hc^e'ffiona  be -"  ^^^^g  brought  before  judgment :  and  this  court  not  being  ap- 

forejudgmenu     prized  of  the  circumftances  of  the  oftence,  could  not  tell  what 

^*J'  judgment  to  give  :  and  in  Cartb.  6.  it  is  faid,  they  cannot  give 

judgment.     A  rule  therefore  was  made,  to  (hew  caufe  why  the 

certiorari  Ihould  not  be  quaflied,  fo  as  to  remit  it  back  to  the 

feffions  i  which  was  afterwards  made  abfolute. 


(1)  Kide  alfo  Rex  v.  Sc9tt,  3         (s)  Hde  Rex  v.  Gwitme^zBmr. 
Burr.   I S62.  S.  P.   apoa  an  in-    749.     Rex  v.  ShxU^  euue  794. 
4iAinent  for  a  rk>t« 

Sargent  verj.  Reed« 

Prcfcription  ta     rj^  R  E  S  P  AS  S  for  taking  three  bufliels  of  barley ;  the  dc* 

Sefs  ou^of'cTe.     1     fcndant  pleads.  That  Richard  Daniel  being  feifed  in  fee  of 

yy  /hip*t  cargo  of  the  manor  of  Penzance^  of  which  the  pier  or  key  was  parcel,  he 

barley  for  keyage  and  all  thofc  whofc  cftate  he  had,  at  dieir  own  cofts  had  ufcd 

"wiif.'9x.s,c.  ^"^  ought  to  repair  it,  and  had  of  right  taken  a  reafonable  duty 

Theprefcrip-  '  cHAtA  Bufljelage^  (W2.)   three  WINCHESTER  bulhels  of  barley 

fion  in  t  MSS  qut  OF  AND  fir  every  /hip* s  cargo  of  barley  brought,  upon  the  fmd 
report  omits  the     t       ,    ,  /,  'fJ    r  *    Y  ^1    ^  iT    «      l         ^  j/i 

woi*  in  capitals,  ^O'  '^  *^  exported  IM  ANY  SHIP  ;  and  that  he  by  bargain  and  falc, 
in  other  rcfpeaa  for  the  cottjiderations  therein  mentioned^  fold  it  to  the  corporation  of 
bufd[e^?e°  ott'  P^nzance^  to  hold  to  them  and  their  fqcceflbrs  in  fee  farm  for 
in  v/i]f.  agrees  cvcr,  by  virtuc  whcrcof  they  became  and  yet  are  feifed  of  the 
with  the  prcfcnt  premiflcs  in  their  demefnc  as  of  fee :  then  he  ihews,  that  the 
*****  plaintiff  brought  upon  the  key  a  cargo  of  barley,  confiding  of 

1200  7f7mAj^^r  bufhels,  out  of  which  he  as  fenrant  of  the  cor- 
poration, and  by  their  command,  took  the  tliree  bufliels  as  by 
law  he  might.  The  plaintiflF  by  his  replication  denies  the  prc- 
fcription :  and  iiTue  being  joined,  it  went  down  to  trial,  a^d 
thpre  was  ^  verdi^l  for  x\\t  defendant. 

Jt  was  now  moved  in  arrcft  of  judgment,  that  the  prcfcrip- 
tion was  unreafonable  and  uncertain,  the  word  cargo  being  too 
general ;  and  three  bufliels  out  of  a  fmall  parcel,  as  well  as  a 
large  one,  not  being  a  reafonable  proportion.  And  2  Lev.  96* 
Ra)m.  ^33.  were  cited. 

To 
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To  this  It  was  anfwcrcd,  and  rcfolvcd  by  the  oourt,  thit  the 
^oi-d  cargo  as  referred  to  a  fliip,  was  very  intelligible^  and  muft 
mean  the  whole  loading.  It  may  as  well  be  faid  that  the  Word , 
Jbip  is  uncertain,  one  being  much  bigger  than  another;  and 
there  are  many  cafes  where  words  as  general  have  been  allowed. 
4  Mod.  %\g.  S//7. 124,  358.  I  Vent.  114.  I  Sid.  98.  Cro.  [  1229  J 
Jac.  307.  I  Bulft.  126.  2  Vent.  67,  78.  2  &d.  1 74.  Lutw. 
1519.     Hob.  85. 

Another  exception  takeni  was  to  the  manner  of  fetting  out  Pleading  ibar- 

the   title   of  the  corporation,  the  bargain  and  fale  being  only  5'tho«1hewiDg 

faid  to  be   for  the  conGderations  therein   mentioned,  whereas  htobeforaTa* 

it  ourht  to  appear  to  have  been  for  a  money ^  or  valuable  confide-  *»*Wc  confid*'- 

•      °  V  r  -mjr  ir  r^         It^tJ  9       atlOfl  Will  be  lU 

ration,  according  to  i  Leo.  170.     Mo.  569.     i  Cs.  Mtldmay  8  upon  demurrer, 

cafe.     32,^.232.  but  cured  by 

verdid  or  taking 

To  this  it  was  anfwered,  that  the  cafes  cited  were  upon  de-  {cnlfo^*^**^* 
murrer ;  but  this  is  after  a  vcrdift,  when  it  being  laid,  that  wr- 
tute  hide  the  corporation  was  feifed,  the  court  muft  take  it,  that 
there  was  a  proper  confideration  :  befides,  it  is  laid  to  be  infee'^ 
farniy  which  imports  the  payment  of  money  :  and  27  Hen.  8. 
c.  16.  doth  not  require  a  money  confideration.  In  AI0.  504.  it 
is  faid,  that  it  (hall  be  implied  in  pleading,  unlefs  the  contrary 
appears :  and  though  the  verdi£^  is  upon  the  prefcription,  and 
not  on  the  conveyance ;  yet  it  is  as  ftrong  againft  the  plaintiflT, 
being  in  the  nature  of  a  nient  dedtre. 

The  court  fcemed  to  think  this  way  of  pleading  it  would  be 
ill  upon  a  demurrer  (i),  but  was  now  cured;  it  not  being  a 
defei^lve  title,  but  a  title  defe£lively  fet  out,  according  to  &aH. 
365,  (2)     And  the  rule  to  (hew  caufe  was  difcharged. 

(1)  That  isa  fpecialdcraorrer,  (2)    Stream   v.    Seyer^     1    Lord 

Vit/r  Bolton    v.    Bijho/t  0/ Carlfjle,     Raym.  Ml.    S.  P.     Vidd  Bolton  s. 
2  H.  BlatL  26 1 .  Bifiop  ofCarliJle^  ut/ufra. 

Domlnus  Rex  verf.  Thomas  Broughton. 

ON  an   indiament  for  perjury,  the  cafe  appeared  to  be,  pjrtyfnppofsd 
that  one   IVharram    emptoycd    the   defendant's    brother  ^'  bcdctwuJcd 
James  to  fell  an  edate  for  him  that  lay  at  a  diftance,  whom  f^-^^  ^tly'. 
IVharram  charged  to  have  funk  700/.  of  the  purchafe  money,  '^^ '  *"  P"^*"'* 
and  filed  a  bilf,  and  obtained  a  decree  for  an  account,  upon  the  ^o  con/'*^**®** 
foot  of  an  impofiiion  :  after  this  James  Broughton^  pretending  to  fhe  wth'of'a 
have  found  a  written  account,  wherein  he  had  given  IVharram  finale  wi.ncA. 
credit  for  the  700  /.  rctcard  the  caufc,  and  examined  the  de- 
,  fcndautj 
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fcndant^  who  fwore  that  the  account  was  fent  to  him  by  liis 
brother  into  Y^orhpAre  to  (hew  WharratUj  which  he  did  :  and 
Wharram  owned  it  to  be  his  hand,  and  declared  he  had  forgot 
it.  The  Chancellor  was  of  opinion,  this  account  was  a  for- 
gery ;  and  therefore  did  not  vary  his  decree  :  but  recommended 
the  profecution  of  Jjmij^  who  thereupon  ran  away  :  Wharram 
then  indifted  the  defendant  for  perjury,  and  offered  himfelf  as  a 
[  1230  ]  witnefsj  which  I  oppofed,  on  the  authority  of  Dominus  Rex  v* 
Nufiezy  {ante  1 043.)  and  Dominus  Rex  v.  £////,  {jinte  1104.) 
and  the  cafe  of  The  King  v.  Whiting  in  Salk.  283. 

The  Chief  Juftice  declared,  he  was  for  hearing  the  evidence 
of  Wharram^  becaufe  as  no  bill  of  exceptions  would  lie,  the  pro- 
fecutor  would  otherwifc  be  without  remedy,  whereas  the  defen- 
dant if  convicted  mi^ht  move  for  a  new  trial :  but  he  faid  he 
would  give  no  opinion  at  prefent,  further  than  obfcrving,  that 
141  Nunezes  cafe  the  fuit  in  the  Exchequer  was  then  depending, 
\^her€as  the  fuit  here  in  Equity  feemdd  to  be  at  an  end  ( i). 

Whereupon  Wharram  was  examined,  and  contradifted  the 
defendant  in  all  the  parts  of  his  examinaiiori  ^  but  bein^  only  ar 
(ingle  witnefe  on  ihe  point  of  the  perjury,  I  infilled,  there  was 
no  occafion  to  go  into  our  defence.  And  the  Chief  Juftice  being 
of  that  opinion,  the  defendant  was  acquitted  (2), 


(i)  Fide  Wdls'i  cafe,  BuUer's 
L.  N.  F.  289.  Rtx  V.  £///i,  ante 
1 104.  and  the  noic.  But  in  an  in- 
didment  for  perjury,  Ld.  Kmjon 
C.  J.  held,  that  the  defrndant  in 
the  original  adion  again  It  whom 
the  verdid  weot  wm  an  iavompe- 


tcnt  witncfs,  he  not  having  .paid 
the  debt  and  cofts.  Rex  v.  £Jrm, 
Nil.  ^^Geo.  3.  EfpiiialJt\  Ca*  at 
A7.  Pr/.  97. 

(2)   ReginaY,  Mti/cu^    lo  ilXoi. 
194.  acc. 


113 1 


Trinity  Term 

18  Georgii  2.  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.  Chief  Jujiice. 
Martin  Wright,  Efq;  ^ 

Thomas  Denifon,  Efqi  \jufticcs. 

&>  Michael  Fofter,     Knt.  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Dopfiinus  Rex  verf.  Bambrldgc. 

A  Woman  exhibited  articles  of  the  peace,  ftiling  herfelf  the  How  to  take 
wife  of  the  defendant,  fetiing  out  afts  of  cruelty,  and  the  fccuriiyof  the 
peudency  of  a  fuit  in  the  ecclefiaftical  court  for  rcftitution  of  marriage iVaif. 
conjugal  rights.     The  defendant  coming  to  put  in  bail,  inHfted  p«t«i. 
the  recognizance  fliould  not  be  taken  fo  as  to  carry  any  admiflion 
of  tlie  marriage.     And  the  court  ordered  it  fnould  run  thus, 
•<  To  keep  the  peace  towards  our  SovcrcigTi  Lord    the   King, 
**  and   all  his  liegg  people,  and    particularly    towards  Hannah 
*•  Pdun^    wlio  hath  exhibited  ariiclos  of  the  peace  againft  him 
**  tlic  faid  James  BambnJgff  by  tlie-name  oi  Hannah  Bambrid^^e 
•'  wife  oi  him  the  faiu  Jtunfs^  ;nid  that  he  fliall   not  depart  the 
•*  court  wirhout  leave,  y<.-.*' 
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Certificate  on 
44  £lic.  agalnft 
cofts(i). 
iWUf.  93.. 
S.C.morefmlL'! 


n 


Walker  ver/.  Robinfon. 

^  trefpafs  for  an  aflault  and  taking  a  rope,  At  jnrj  gaijf 
Sd.  damages.  And  Mr.  Juftice  Burnet,  who  tried  the 
caufe,  certified  his  approbation  of  the  verdifi,  according  to  43 
Eliz.  c.  6.  in  order  to  prevent  coftj.  The  plaintiff  however 
moved  (as  it  was  a  new  cafe)  for  cofb  de  incremento^  pretending 
here  was  an  afportation,  which  on  22  &r  23  Car.  %.  c.  9.  has 
been  always  held  to  carry  cofts.  But  the  court  in  this  cafe  re- 
fufed  it,  for  the  43  Eli%.  takes  in  all  but  a  few  excepted  cafes^ 
of  which  this  is  not  one.  And  though  it  has  not  been  ufual  to 
grant  a  certificate  on  this  adb,  yet  we  have  often  known  it  threat** 
cned.  And  in  the  cafe  of  White  v.  Smith  in  C.  B.  Pafch.  17 
Geo.  2.  Chief  Juftice  Willes,  in  an  a£tion  for  taking  fand  on 
HounJloW'heath,  did  certify,  and  prevented  coils* 


(l)    Fide   HonvmJ  v.  Chejhire^ 
Sny,  Rep.  250.     Bert  let  v.  Robins^ 


2  JVilf.  258.      Dand  v.  Sexion^ 
Term  Rep,  37. 


Servant  {oing  to 
lea  with  his 
in»fter*s  leave  y 
and  finding  an- 
other to  do  hit 
worlc,  isfenlrd. 
«Burr.  Sett.  Ca. 
^51.  S.  C. 


May  declare  fut 
turn  tho*  the 
prq^eiaisnotro; 
^01^1241. 


Between  the  Pariflics  of  Saint  Peter  in  Sandwich  j/rJ  Goolaflon 

in  Kent« 

A  Servant  was  hired  fbr  a  year,  during  which  he,  with  fiis  ma- 
fter's  leave,  went  to  fea  upon  the  herring  fiflicry,  but  hired 
another  to  do  his  work  in  the  mean  time  :  he  returned  at  the 
end  of  three  weeks  alter  the  expiration  of  his  year,  fettled  with 
his  maflcr,  and  rsceived  his  whole  year's  wages. 

This  the  SeHions  held  was  not  a  fervice  for  a  year  ;  but  the 
court,  on  the  authority  of  the  cafe  oi  IJlip  (j«/r423.)  zndBetcles 
y.  Leojiofy  (ante  1207.)  held  it  a  fetdement -,  faying  he  was  to 
be  confidered  all  the  while  as  in  the  fervice  of  his  mailer  ( i), 
and  the  petfon  he  found  to  do  his  work  was  his  fcrvant,  and  not 
the  maftcr's :  wherefore  the  order  was  qualhed. 


( I  )  Rex  V.  Ivin^hoe^  ante  gi.S.  P»fer  Pratt  C.  J. 

The  Weavers*  Company,  qui  tarn,  ver/.  Forreft. 

A  Bill  of  il//V/rf/5/f;vwas,toanfwcr  to  the  Weavers'  Company: 
and  the  declaration  was  in  the  name  of  the  company,  qi^ 
tarn  for  thcmfelves  and  the  poor  ol  a  parifti  where  the  oflencc  wa 
committed:  it  was  moved  therefore  to  ftay  the  proceedings* 
bccaufc  the  declaration  dificrcd  from  the  procefs  5  but  the  court 

held 
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held  it  right,  It  not  being  ufual  to  infcTt  in  the  bill  of  Ariddle- 
fex  on  what  account  or  in  what  right  the  party  fucs,  as  in  the 
cafe  of  executors  and  adminiftrators,  the  cafe  of  an  aflignec  of 
a  bail-bond,  and  the  like,  where  the  proceftf  is  only  ad  refpon- 
dendum  to  A.  B.  ( i ). 

r  I 2? 1  1 

Then  exception  was  taken  to  the  notice  at  the  bottom  of  the  jn^is^  notice  on 
procefs,  which  was  only  to  appear  at  the  return  thereof,  being  proccfs  need  iwc 
the  14th  of  June  without  faying  this  inftant,  or  exprefling  the  "JJ'*;^/*'* 
year  of  our  Ix)rd,  or  of  the  King  :  but  the  court  faid,  it  muft         ' 
be  unaerflood  the  next  14th  of  June^  and  held  it  right. 


(1)  Lloyd  V.  miliami,   t  Black.  Imp.  Prae,  K.  B.  172.     mde  alfo 

722.     3  ^ilf.  141.  S,  P.  in  C.  B,  Tmi'/ig  V.  JotifS.  5  Trrm  Rrp,  402. 

But  it  would  have  been  otherwife  (2  j  IfingfU'ld  v.  Btard^  Barnes 

if  the  procefs  had  been  toanfwer  419.    White  v.  Wajhingion^  Prac, 

the  plaintifF^i^i /tf;»,  &c.  and  the  ^eg.^^I*   ^^^  contra   as  to  the 

declaration  had  been  in  his  own  pradice  in  C.  B.     Bar  a   Utter 

name.    Canning  v.   Davis,  B,  R.  determination  in  Elliot  v.  Parrot^ 

4  Burr,  2417.    Canning  v.  Davis,  Barnes  2 2 5, overrules  thcfi  cafes, 

a.  P.  in  C.  B,  Barnes  494.  Meggs  and   agrees  with  the  prefent  de- 

AJJignee  v.    Fwrd,     E.  25  Geo.  3.  cifioo. 


Between  the  Parifhes  of  Maiddone  and  *  Hedcome  in  Kent.    *  Should  be 

Readcorn.  Bun> 

JLfAIDSTONE  certificated  Richard  Burden  znd  Mnry  li!t6.^nL^U' 

•^'^  his  wife,  who  came   therewith  into-  Hedcome,  and  had  ad  Ed. 

four  children.     And  upon   his  becoming  a£lually  charceable,  ^*^»l»fi«te  con- 

^u  11  r     .  L     1    5     avT    j/i        i_  J  r  •    n-  clufiverothe 

they  were  all  fent  back  to  Maid/tone  by  au  order  of  two  jufliees  pari  A  that  ^i  vet 
of  the  peace.  >f- 

Burr.  Sett.  Ca. 
251.233.  and 

Upon  appeal  to  the  feflions,.  it  was  ftatcd,  that  the  man  in  Seff.  Ca.  ej. 
1 7 15.  lawfully  intermarried  with  Mary  Lee^  who  then  appeared  '^^o.  vol.  2. 
in  court,  and  by  whom  he  had  fevcral  children,  who  were  all  206.^  s.  C^ 
maintained  at  Mmdftone^  as  the    wife  and  children.     That  in 
1730.  he  (in  faft)   married  Mary  Bromhally  who  was  the  wo- 
man that  removed  with  him   to  Hedcome^  and  is  the  fame  that 
was  now  fent  back  to  Maid/lone ;  but  the  feffions  confidering 
they  were  both  called  Mary,  and  that  Maidjtone  aftually  main- 
tains Mary  the  real  wife,  and  all  her  children  ;  were  of  opinion, 
the  others  were  not  to  be  fent  back  to  Maidflone  \  and  there- 
fore confirmed  'the  order   of  the  two  jufticcs  as  to  the  man, 
and  quaihed  it  as  to  the  wom.in  and  the  children  of  the  (econd 
niarriage. 

Voi.  II,  T  t  And 


ms 
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And  now  on  debate  in  B.  R.  it  was  held,  that  the  two  jrfr 
tlces  of  the  peace  had  done  right  in  fending  them  all  back  to 
Maidftonej  for  the  certificate  is  conclufive  to  Maidftcne  :  and 
upon  the  fa£l  dated,  it  does  fufliciently  appear,  what  Mary  it 
was  that  was  meant  by  the  certificate  :  and  that  this  cafe  did  npt 
differ  from  that  of  Niw  Wind/or  and  White  JValtham  {ante  i86.) 
nor  did  it  alter  the  cafe,  that  Maidjlone  had  the  real  wife  and 
children  to  maintain  alfo :  they  therefore  confirmed  the  order  pf 
[  1234  ]  feffions  as  to  the  man,  quaftied  it  as  to  the  reft,  and  confirmed 
the  order  of  the  two  juIUces  of  the  peace  in  toto. 


Turner  verf.  Schomberg. 


Where  common 
biiL 

Ante  iii8. 
♦16  G.  2.  c  17. 
f.i8. 


THE  defendant  gave  his  note  for  36  /.  He  was  afterwards 
difcharged  on  the  jnfolvent  debtors  a£l*:  afterwards  meet- 
ing the  plaintiff,  he  promifed  to  pay  the  debt  at  two  guineas/^ 
.  month,  and  paid  twelve  guineas  accordingly.     And  being  now 

82  Vn  iVg!2.     fucd  for  f  the  reft,  the  court  difcharged  him  on  common  bail| 
faying  it  was  no  new  confideration,  but  the  old  debt  (i). 


c   9. 
Ed. 


n.  Co  2d 


(1)    S.   P.   Wh*»re  a  promifc 
was  made  fubfequent  to    bank- 


ruptcy, and  the  debt  prior.  E^tl^ 
V.  DilUuf  2  Burr.  736. 


Practice  ts  to 
pleAiing  ab  wiU 
ftand  by. 


Webb  ver/.  Holt, 

TH  E  defendant  pleading  a  ftiam  plea ;  the  plaintiff  obtain- 
ed  the  common  rule,  that  the  defendant  (hould  plead  pe- 
remptorily on  the  morrow,  and  tliat  fuch  plea  (hall  not  be 
waived  •,  and  ferved  it  on  the  defendant's*  attorney,  who  taking 
no  notice  of  it,  the  plaintiff  after  the  day  was  out,  figncd  judg- 
ment :  which  the  court  on  the  matter's  report  held  to  be  irregu- 
lar, the  firft  plea  ftanding,  if  the  defendant  did  not  lay  hold  of 
the  opportunity  given  him  of  altering  it,  whereby  the  plaintiff 
has  the  benefit  of  his  motion. 


S.  R.  will  not 
gruit  iaforma- 
tion  tot  ufary 
alter  tne  fuic  it 
lapfed  to  the 
crowi , 
MSS,  S.  C. 


B 


Dominus  Rex  ver/.  Hendricks. 

|Y  \i  Ann.  c.  16.  the  treble  value  is  recoverable  on  an 
ufurious  contracl,  one  moiety  to  the  crown,  and  the  other 
to  him  that  will  fue  for  the  fame.  By  31  £//z.  c.  5.  /.  5.  the 
common  informer  is  limited  to  a  year  after  the  offence  commit- 
ted, and  if  no  fuch  fuit  is  brought  within  the  year,  then  the 
crown  may  fue  at  any  time  within  two  y«ars  after  the  end 
of  the  firft  year. 

^  In 


Trinity  Term  i8  Geo.  2.  1234 

In  this  cafe  the  year  was  expired  ;  but  within  the  other  two 
years,  I  moved  upon  proper  affidavits,  for  an  information,  and 
obtained  a  rule  to  (hew  caufe  :  but  the  court  aftei-wards  dif- 
charged  it^  being  of  opinion,  that  it  was  a  matter  left  to  the 
difcretion  of  the  crown,  which  the  court  had  not  power  to  ex- 
ercife  :  and  there  never  was  an  inftance,  where  for  a  penalty 
vetted  in  the  crown  only,  this  court  ever  granted  an  informa- 
tion ;  but  they  are  always  filed  by  the  Attorney  General,  who 
is  the  proper  oiScer  in  thofe  cafes. 

Marfh  ct  al',  Affignecs  of  May  a  Bankrupt,  verf.  Chambers. 

IN /7^/;wjj^/ the  defendant  was  proved  to  be  indebted  to  the  Note Indorfed to 
bankrupt   in  2o8A  By  a  fet  off,  and  bringing  money  into  adcbiorof  a 
court)  this  whole  demand  would  be  difcharged,  if  the  defendant  t\le  huSctlpicy 
was  intitled    to  be  allowed  127/.  upon  a  note  of  the  bank-  cannot  be  Tec 
rupt's,  which  he   claimed  as   indorfee,  the   cafe  as  to  which  °f: 

'^      V  '  Tn.atN.  Pn. 

was  thus:  ,67. 

One  Scott  who  was  poflefled  of  this  note  at  the  time  of  the 
bankruptcy,  applied  to  the  defendant,  who  he  knew  owed 
more  money  to  the  bankrupt's  eftate,  defiring  him  to  take  the 
note  and  claim  a  credit  for  it,  on  fettling  with  the  affignees,  ac-  [  '235  J 
cording  to  5  Geo.  2.  c.  30.  The  defendant  fcrupled  it,  and  the 
bankrupt  would  not  confcnt  •,  but  at  Uft  the  defendant  ventur- 
ed, upon  Scoti^s  indorfement  (who  he  faid  was  a  good  man)  to 
pay  tlie  127  /.  and  upon  notice  to  fet  off,  produced  the  note.  I 
oppofed  its  being  allowed,  it  appearing  to  be  an  indorfement 
after  the  bankruptcy,  whereas  the  words  of  the  aft  are  mutual 
debts  before  ;  and  as  it  was  an  unjuft  attempt  in  ScoUy  to  get 
20  X.  in  the  pound.  But  the  Chief  Juftice  confidering  it  might 
be  dangerous  to  inquire  into  the  precife  time  of  indorfing  ne- 
gotiable notes,  direfted  the  jury  to  allow  it;  which  with  much 
duHculty,  and  merely  in  deference  to  his  opinion,  they  did. 
But  upon  motion  for  a  new  trial  the  yerdift  was  fet  afide,  with 
the  concurrence  of  the  Chief  Juftice,  the  words  of  the  aft  being 
as  before  ftated,  and  the  defendant  having  no  right  to  (land  in  a  '«^*^^'  ^^^* 
better  condition  than  Scottt  who  could  only  come  in  for  a  divi-  ^  ** 
dend  :  be  fides,  it  would  be  of  ill  confequence  in  trade,  if 
debtors  to  the  bankrupt's  eftate  fhould  be  allowed  to  buy  up 
debts,  in  order  to  fet  them  off  in  this  manner.  They  gave  no 
opinion  how  it  would  be,  if  the  nature  of  the  tranfaftion  and  the 
time  of  the  aftuai  indorfement  did  not  appear. 

Ttz 
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Return 
if  it  I 

wric. 


Dominus  Rjex  verf.  Sir  Henry  Penricc. 
rn  is  good      Ti/f^  ^^  A  M  U  8^  fuggeftiiig  that  MiJfthnu  Hubbard  wa« 
rt[^"  Vd  ^  ^"  ^^f^^  ^^^^  chofen  churchwaVcfen  of  Heflon^  and  com- 

manding the  defendant  to  fwear  him  in,  or  fhtw  caufe  to  the 
contrary,  l^o  this  he  returned,  that  Hubbard  was  not  cleftcd 
jn  Eojler  week,  and  that  upon  his  offering  to  fwear  him  in, 
Hubbard  refufed  to  accept  the  office. 

To  this  I  excepted,  for  that  the  return  had  confined  it  to  a 
particular  time,  and  was  in  the  nature  of  a  negative  pregnant, 
for  he  might  be  chofen  at  fome  other  time;  and  returns  (which 
are  not  traverfable)  mud  be  certain  to  every  intent.  Salk.  45a* 
And  Hubbord^s  refufal  could  be  no  reafon,  for  he  might  change 
his  mind,  and  tlic  parifli  had  an  intereft  in  making  him  fer\x  the 
office.  And  the  court  held  the  latter  part  of  the  return  infigni- 
ficant;  bat  as  to  the  firft  exception,  they  beld.it  good,  ^ 
it  purfued  the  fuggeftion  of  the  writ  (i),  and  thercfotc  allow* 
cd  the  return. 


[  1236  3 


(I)   Rexv,  Hill,  I  Show,  253.  S.  P, 
Sparrow  verf.  Caruthers. 


G   dc  loitafccr     Tn  ^^  ^'  defendant  infured  goods  to  Ltmdon^  mnd  until  the  fame 
^  '  \     fpould  be  fafely  landed  there.     Tlie  Ihip  arrived  in  the  port 


chr.j;^'  op  the 
infartr. 
Pirlc  on  Mar, 
Inlur,  2^. 


Ante  69P. 


the  owner  h)8__ 

taken  thrra  from  of  London,  and  the  owner  of  the  goods  fcnt  his  lighter,  and  rc- 
lUh^r'irno''  chived  the  goods  out  of  the  (hip  :  but  before  they  reached  land, 
an  accident  happened  whereby  the  goods  were  damaged;  for 
which  this  a£lion  was  brought  againft  the  infurcr.  For  the  de- 
fendant it  was  infiftcd  upon,  that  the  accident  happening  after 
the  owner  had  taken  the  goods  into  his  pofTefllon,  it  was  a  lofi 
after  the  infurance  was  ended.  To  which  I  anfwered,  that  if 
this  had  been  an  a£lion  againd  the  mailer  or  owners  of  the  (hipi 
that  would  have  been  a  good  anfwer  ;  for  they  were  certainly 
difchar^ed  ;  but  in  this  a<SUon  it  could  be  no  anfwer,  for  durirtg 
;;I1  the  vojace  it  might  as  well  be  faid  the  goods  were  in  the  pof- 
fefiion  of  the  aflured,  who  took  the  (hip  to  freight,  and  whofc 
fervant  the  maftcr  was  to  this  purpofc,  as  much  as  the 
lighterman  :  and  thefe  words  are  put  into  policies,  to  guard 
againft  all  forts  of  loflcs,  till  there  is  an  aftual  landing ;  bc- 
caufe  in  the  cafe  of  fliips  of  great  burthen,  that  are  forced  |o  lie 
QlF,  there  may  be  a  carriag'.'  for  many  miles  in  boats  or  lighters, 
and  it  was  in  the  courfe  of  trade  for  the  owner  of  the  goods  to 
ftnd  his  lighter.  But  the  Chief  Juftice  held,  the  infurer  was 
difciiarged.  He  faid  it  would  have  been  other  wife,  had  the 
goods  been  font  by  the  fliip's  boat,  which  is  confidered  as  part  of 
the  {])ip  and  voyage.  And  the  jury  (which  was  of  merchants) 
expreHinjT,  they  thought  it  turned  upon  that  diftinftion,  bfOVii^ 
in  a  vtrdiiSl  as  to  this  point  againft  the  plaintiff. 
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19  Georgii  2  Regis.     In  B.  R. 


Sir  William  Lee,  Knt.  Chief  Jtiftke. 

Sir  Martin  Wright,  K/it. 
Sir  Thomas  Denifon, 
Sir  Michael  Fofter, 


it,  K/it.         1 

fon,  Knt.      >  ^ujlices. 

r,  Knt.  J 


Sir  Dudley  Ryder,  Kfit.  Attorney  GenefaL 
The  Hon.  William  Murray,  Solicitor  General. 


Pinch  ct  ux^  verf.  DudJin  ct  ux', 

IN  an  a£lion  for  a  battery  of  the  plaintifPs  wife  by  thede-  BaronandFcme, 
fendant's  wife*  there  Was  judgment  for  the  plaintiflTs,  and  Mich.  2oC.». 
the  wife  of  the  defendant  was  only  taken  in  execution.     She  ^,"*f^*'^* 
moved  to   be  difcharged,  but  upon  aflidavits  of  endeavors  to  the  fame  peine 
take  the  hufoand,  and  it  not  appearing  there  was  any  defign  ruled  again, 
to  fcrcen  him,  the  court  refufed  it,  on  the  authority  cf  Pitt  y« 
Mt:ller$tux\  ante  1167. 

Henbury  verf.  Rofe* 

ON  the  back  of  the  ifluc  yns  wrote,  Tukejtotice  of  trial  at  the  Praaice. 
ner.t  ajfizes.     And  though  there  was  no  date,  or  county,  or 
attorney's  name  mentioned  •,  yet  being  on  the  back  of  the  ilTuc, 
the  court  held  it  gocxl  *,  but  that  it  would  not  be  fo  on  a  foparate 
paper. 


Ttj 
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Mattifon  qui  tarn  vcrf.  Allanfon. 

New  trial  where  A  N  aflioii  was  brought  upon  the  late  ftatute  againft  horfe* 
not  grauublc.  jt\,  racing  for  the  penalty  ;  and  the  jury  found  a  vcrdicl  for 
the  defendant,  contrary  to  plain  evidence  ;  and  the  court  denied 
a  new  trial,  there  being  no  proof  of  any  mifbehaviour  in  the 
defendant,  or  tampering  >^'ilh  the  jury  (i).  And  this  was 
within  the  reafo!i  of  cafes  in  the  Exchequer  where  verdi£ts  for 
^^- ^/'y'^^S*  defendants  are  never  ftt  afide  for  penalties  in  the  cafe  of  duties  ; 
and  this  is  excepted  out  of  the  Ilatute  of  jeofails,  as  much  as  in- 
didtments  (2). 


( 1  '^.  Stymour  Bart  qui  tarn  wD.ty,     formations  grounded  on  penal  fla • 
afttt  89.  tuies  are  amendable.    /7/r  i  Cvru. 

(2)  How   ii*x  ;i£tions  and  in-     D g.  Amendment  \z(jz.)  485. 

Cary  vcrf.  Holt. 

!->  rr<»fpafi  the  ^T^  H  E  phlntifF  declared  in  trcfpafs  upon  his  poflcfiioiT )  the 
fl'VuTfif'^hc  A  defendant  makes  title,  and  gives  colour  to  the  plainuff j 
lic.'ci.JAnt'siiclc.   the  plaintiff  rt'plief,  de  itijttria  fua  propria^  and  iravcrfes  the  title 

fet  out  by  the  defendant ;  and  upon  demurrer,  and  on  tlie  au- 
(.0  Rep.  Fort,  thority  of  Gojliti  v.  inilianu,  P.  5  Geo.i.  {a)  the  court  held  this  a 
3;8«  good  replication  ;  for  it  lays  the  defendant's  title  out  of  the 

cafe,  and  then  it  (lands  upon  tlie  plaintiff's  poil'efllon,  which  is 

enough  againft  a  wrong  doer ;  and  the  plaintiff  need  not  reply  a 

title.     Judgment /r<?  qtter\  {i). 


(1)    Fide   Viinon  V.    Goodrich^  ante  ^.    Bull.  L,  N,  P.  gy 


The  Mayor,  &c.  of  Northampton  verf.  Tliomas  Ward. 

rr.ftingaftaii  ^THH  E  plaintiffs  declare  for  a  trcfpafs  committed  l^y  the  de- 

i.iamarke:  ij  j[      fendant  in  breaking  and  entering  their  tlufe  called  the 

iirhr^ '^"d  mf.  J^fdi'f^^r  Row,  and  ereding  a  ftall  there.  The  defendant  pleaded 

;.*j\i' thcpro-  fcvcral  pleas,  which  went  to  iffue,  and  were  found  againft  him. 

f -i  i:mcd_v  tor 

lo     Jjin^j    (1).  I   Wiif.  107.     S.C.  wiih  the    laft  arguticnt  at  the  bar. 


(i)  So  trcfpafs  lies  for  placing  owner  of  tVie  foil.  The  Major  tf* 
tables,  lioois,  &c.  in  a  market  \or<SL*ic/j  v,  Hwati,  i  Blatk.  1116. 
place  lor  falc  without  leave  of  the 

But 
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B  It  his  thlnl  pie  I  was,  thit  there  is  a  publick  market  held  every 
Saturday  in  the  locus  in  quo  for  felling  of  butchers  meat ;  where- 
fore  he  entered  the  market  with  his  meat,  in  order  to  fell  it,  and 
for  that  purpofe  ercfted  a  ftall  in  the  open  market,  for  tlie  ne- 
ccflarjr  expofing  his  meat  to  fale,  and  laid  his  meat  upon  the 
ftall,  prcut  ii  bene  licuily  qu(t  ejl  eadem^  {^c.  The  plaintiffs  re- 
plied, that  they  were  feifcd  in  fee  of  the  clofe  and  market,  and 
that  the  deferfdant  without  their  lic^nce>  and  of  his  own  wrong, 
entered  and  fet  up  the  ftall.  To  this  there  was  a  frivolous  re- 
joinder, and  a  demurrer. 

It  was  three  times  argued  at  the  bar,  and  infifted  on  for  the 
defendant,  that  he  had  not  only  a  right  to  come  into  the   mar-  - 

let,  but  alfo  to  creft  a  ftall  there ;  alid  that  if  he  hid  not,  yet     L   ^^39  J 
trcfpafs  was  not  the  proper  remedy. 

And  now  Lee  C.  J.  delivered  the  rcfolution  of  the  court. 

As  to  the  firft  point,  they  were  all  of  opinion,  that  tliough 
every  perfon  has  of  common  right  a  liberty  of  coming  into  a 
publick  market  for  the  purpofe  of  buying  and  felling  ;  yet  he  has 
not  of  common  right  a  liberty  of  placing  a  ftall  there,  but  he 
inuftacquire  that  by  a  compenfation,  which  is  called  ftallage  \  and 
in  Blunt* s  Law  Dihiondryj  MinJbeu^Sy  Boyer  verba  Eftallagty  and 
Spelman^s  Ghjfary^  is  defined  to  be  a  fatisfaftion  to  the  owner  of 
the  foil,  for  the  liberty  of  placing  a  ftall  upon  it :  and  if  in  the 
crcfting  one  tlic  foil  is  broke,  it  is  called  piccage.  And  this  of 
ftallage  is  fo  fixed  to  the  owner  of  the  foil,  that  in  Mo.  474.  it 
18  held  to  defcend  to  the  Borough  En^lijb  heir,  though  the  right 
to  hold  the  market  goes  to  the  cldeft  fon.  It  is  not  properly  a 
toll,  which  can  only  be  due  by  grant  or  prefcription  ;  whereas 
ftallage  is  demandable  in  the  cafe  of  a  nev/  ere£led  market ;  and 
the  foil  is  no  farther  confidered  as  dedicated  to  the  pub- 
lick, than  the  common  right  of  entry  goes,  a  Injl*  220.  I 
Ld.  Raym,  149, 

As  to  the  fecond  "point,  they  were  all  of  opinion^  that  an 
aflion  of  trefpafs  was  the  proper  remedy  for  the  owner  of  the 
foil,  againft  one  who  wrongfully  places  a  flail  there  :  and  he 
could  have  no  other  remedy  ;  he  could  not  diftrain  damagiffea- 
funt  (2),  or  if  he  could,  it  would  not  follow  that  trefpafa  does 
not  lie.  lie  cannot  bring  debt  or  ajfumpjit^  for  there  is  no  cer- 
tain duty,  or  implied  contract,  t^pelman  fays,  the  Jiallag/utor 
mud  facere  redsnipthriem  cum  pr^pjiti  burgi^  Jecunduin  quod  cum  ro 
convenire  potcrit* 


(2)  irigley  wPcccLy,  l  Ld,  Raym.  15»9.   ace.  ^'*'*^ 

Tt4  la 
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In  all  cafes  of  exceeding  the  authority  given  by  hvr,  the 
party  is  a  trefpufllr.  6  Carpaihr^s  cafe,  8  ^-b.  %RolLAhr. 
561.  G,  I.  And  this  is  not  fo  properly  a  non-fcafancc,  as  a 
mis-fcufaiice.  Thouj^ii  a  man  has  a  right  to  ^o  into  a  church, 
yet  he  has  no  right  to  crcft  a  pew  tlicrc,  without  the  diicdioii 
of  the  ordinary. 

They  held  iher<;fore,  that  the  plaintiffs  had  a  right. to  a 
fatis,f.iciion  as  owners  of  the  foil,  and  that  they  had  pur- 
fucd  the  proper  remedy  :    wherefore  judgment  was  given  for 

the  plaintiffs. 


r  1 240  1     S^t^*^'^^"  ^he  Pariflies  of  Crofcombc  and  St.  Ctthbcrt  in  Wdls. 

SorvAnt  remov-       A     Servant  was  hired  for  and  fcrved  a  year  in  Crofctmbc.     He 

ing  with  his       jfj^  continued  to  ferve  on  there  without  any  new  agreement 

k'c>Uyrarg\ias  ^^^  '*^  quiirtcr  of  a  year,  when  the  mafter  removed  into  a  houfc 

aurihin-nc        \v\  St,  Cuthberi*s^  whcre  the  feTvant  continued  wirh  him  for  half 

-khou^h  there      a  year,  and  then   married.     The   qutllion   was,  whether   this 

in^.  "*  was  n  fettlcnicnt  in  6V.  C:itkhcrt's  within  thcrcai'on  of  thofe  cafes 

Burr.  Sett.  Co.     that  have  held  tlie  fcttlement  X9  be  gained  where  the  laft  forty 

^^^\.h  n*  ^Jays  fervicc  was  ?  And  the  court  held  It  a  fetileraent  there,  for 

It  IS  Itill  a  contuiunig  m  the  fame  fervice  withni  the  meamng  of 

Si^  gjr.  3.  c.  30.   ihoiigh  there  is  no  new  agreement.     And 

upon  the  whole  there  has  been  between  this  mailer  a:id  fervant 

a  hiring  and  fervicc  for  above  a  year.     j4/2te  1 164» 

Dommus  Rex  ver/.  Baker. 

Conviaion  good    T  N  a  convi^ion  for  keeping  a  lottery-office  contrary  to  tlie 

uhcconly  jaid     A   1  •te  ilatutc,  it  was  ftatcd  that  jfones  gave  information  before 

^"!'^!j^''*/^"  two  judiceS,  znA  Mariindale  a  credible  wirnefs  proved  tiiC  fac>, 

.pam  (i),      '    whereupon  due  furamons    iffued,  and  tlie  defendant  aj'pcar«:n  j 

and  tlie  information  aforefaid,  and  the  Ciid  evidence  thercuj>oa 

given,  I)eing  now   here  riad  unto  ami  fuHs'  loidcrjhod  by  the  JS:i 

Francis  Baker,  he  is  alkcd  what  he  has  to  fay. 

I  objechrd,  that  it  fiiould  appear,,  the  evidence  was  given /« 
tli  hraritivr  of  th.e  defendant  -,  whereas  it  was  only  read^  whereby 
the  dcfuwlant  lofcs  tJie  benefit  of  a  crofs  examination  :  but  the 
court  held  it  well   enough,  for  all    is   a  hillory  in  the  prcfenJ 


(i>  KiX  v.  F!pit:ty  2  Lmr.  the  obfervations  upon  this  cafr, 
11(3.  Ukiw^  ur.irci  Seealfo7?fx  Bi/iawtn  on  ConiiSions  j u  76. 
\.Crjvjt.l\i^  1  Term  R^/.  l25.aQd 

tcnfe. 
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tenfc,  nnd  fuppofed  to  pafs  at  the  fame  time  :  and  if  it  had  been 

heatdy  it  might  be  faid  to  be  only  hearing  it  rtad.     In  thcfe  cafes 

it  is  enough,  that  it  docs  not  appear  to  be  wrong  ;  and  it  is  laid 

to  be  fully  undcrftood  by  him.     In  the  cafe  of  Theed  on  the  ^^^  ^^S. 

candle  a6l,  it  was  held  not  to  be  neccflary  to  arer  the  entry  of 

riie  officer  to  be  in  the  day-time,  and  not  in  the  night,  y^^ 

a  conftable's  prefencc  would    be  neccflary.     The  conviiaion 

was  confirmed*  ''' 

The  Weavers  Company,  qui  tarn,  tw/I  Forreft,  and  Four      [  1241  1 
Others,  in  fcparatc  Anions,  ante  1232* 

H  £  company  brought  actions  as  common  informers  for  .Defendant  who 
the   penalties  in  the   ftntute  7  Geo.  2.  c.  7.  for  felling  ^^cyetUnot 
printed  rj///Vj7,and  fet  out  their  charter,  to  ihew  they  had  power  to  |l^"n  hu  pUa" 
fue  and  be  fucd,  with  a  proftrt.     The  defendants  demanded  N.  B.  It  was 
oyery  and  had  a  copy  of  the  charter  delivered  to  them ;  after  ^^^  *"  ^*if ' 
which  they  put  in  the  general  .iflue  of  Nil  debet  taking  no  notice  ukc^aaiont' 
of  the  oyer.     The  plaintiffs  made  up  the  iflue,  and  inferted  the  were  brought) 
prayer  and  ^rr  at  the  head  of  the  pleas,  and  demanded  to  be  ^*»«  «*»«  ^ni«  of 
paid  for  It ;  upon  which  the  court  was  moved  to  expunge  it,  for  snjferjcn  or 
though  the  defendants  had  a  right  to  fee  whether  the  plaintiffs  /«:A»  a  cor- 
may  fue,  yet  they  are  not  bound  to  infert  the  oyer^  but  may  plead  ^^fuTara*^^ 
to  the  merits.  common  infbr»« 

•  ^f* 

On  the  other  fide  it  was  infifted,  that  the  demand  and  giving 
§yer  is  the  aft  of  the  court,  whofc  a£ls  either  party  has  a  right  to 
record.  And  Cartketv  301.  Ld.  Raym.  969,  1055.  1  Saund. 
30C).  Ltiiw.  680.  I  Fent.  37.  2  Med.  189.  Cro.  Jac.6nc). 
Co.  Litt.  260.  a.  were  cited. 

But  the  court  held,  that  if  the  plaintiffs  would  avail  them- 
fclves  of  the  letters  patent  being  fet  out  at  large,  ihey  ought  to 
do  it  by  praying  them  to  be  inrolled  at  the  head  of  their  replica- 
tion, and  ought  not  to  do  it  at  the  defendant's  expcnce,  and 
th  refore  ordered  the  oyer  to  be  expunged  (i). 


( 1 )    FiiU  The  freavers  Ompmy  do  not  fet  forth  the  whole  of  ir, 

▼.    Ware^    C.    B,    Mich,  8  Geo.  the  phiniifF  may  fign  judgment 

J>.nf:rj  ^ij,     is  centra,  and   fcfi  ^s  for  want  of  a  pica,  or  the  court 

fFahacf  V.  Dutefxfi  of  Cumberland,  will  quaftl  it.     Plater  v.  Home^  E. 

4  Term  Ref.  370    that   if  dcfen-  3^.  Geu,  3.  S.P.  2  T'idd's  Prac,  K^ 

Jant  after  craving  oyer  of  a  deed  £,  309. 


t24t 
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Jones  verf.  Edwards.* 


Condru&ion  of 
the  a^  for  mak- 
ing landlords  de- 
fendants in 


B 


Y  the  ilatute    11  Geo.  1.  c.  19.  it  is  provided,  that   the 

landlord  may  make  himfelf  a  defendant  in  ejeflmcnt,   the' 

the   tenant  refufcs  to  appear  5  and  though  judgment  is  fignod 

cjedmcnt.  s.  c.  againft  the  cafual  ejeftor,  the  court  fliall  order  a  ftay  of  exccu- 


757. 


tion,  until  they  make  further  order  therein. 


In  this  cale  the  landfotd  appeared  ^itTiout  the  tenant  5  :md 
after  a  verdift  for  the  plaintiff,  he  brought  a  writ  of  error,  up- 
on which  the  plaintiff  moved  to  take  out  execution;  which  the 
court  refufed  to  grant,  for  though  it  is  left  to  their  difcretion, 
yet  that  can  only  be  a  legal  one.  The  aft  intended  to  put  the 
landlord  in  the  place  of  the  tenant,  that  he  fliould  not  be  drip- 
ped by  any  aft  of  the  tenant,  and  it  ought  to  be  confidered  as  if 
the  tenant  had  brought  error,  which  would  Undoubtedly  be  a 
[  I24:K  j  fuperfedeas.  This  court  cannot  take  upon  them  tojadge,  whe- 
ther there  is  error  in  the  proceedings  or  not  (i)w 


( i)  FarfiJe  on  the  Jnniff  e/Lofd  caiifc  againft  the  rule  for  Icavc  to 
Sydfuy  Beauclerk  in  hifylff^  S.  P,  .  take  out  judgment  agiinft  the  Car- 
lo C.  B.  Hnrnes  2g8.  and  fee  fual  cjeflor,  or  the  court  will  net 
Geori^e  ex  dcm.  Biudly  V.  JVifiium^  permit  him  to  open  the  matter 
that  the  landlord  inuft  h,^\igTi  again,  2  Burr,  757* 
this  reafon  on  the  d^y  for  fhewing 


Defendant  muft 
fcarch  for  a  ion- 
cil'ium.     The 
plalntiflfis  not 
obliged  to  fcrve 
the  rule  when 
defendant  de- 
murs (i).  Court 
vrill  not  fet  afide 
jregular  judg- 
ment upon  pay- 
ment of  coihy  to 
giverkc  defend- 
ant the  advan- 
tage of  a  nicety 
ia  pleading. 


Forbes  verf.  Lord  Middletorf. 

IN  affitmpfit  the  defendant  pleaded  the  general  iflue,  and  alfo 
the  itaiute  of  limitations  :  the  iflue  was  found  againft  him  at 
the  aflizes  ;  but  as  to  the  fpecial  plea  there  was  a  replication,  re- 
joinder, and  fur-rejoinder,  to  wliich  the  defendant  demurred, 
and  the  plaintiff  joined  in  demurrer.  This  term  the  plaintiff 
made  it  a  concilium^  put  it  in  tlie  paper,  and  no  body  appearing 
to  fupport  the  demurrer,  obtained  judgment.  It  was  now  mov- 
ed to  let  this  afide  as  irregular,  the  rule  for  the  conctliwtn  having 
never  been  ferved,  or  any  notice  given  of  putting  it  in  the  paper. 
But  the  court  held  it  not  to  be  irregular,  and  that  it  was  the 
duty  of  the  defendant  to  fearch,  fince  he  ni»uft  expe£l  tlic  plain- 
ti(F  would  proceed.  Then  it  was  moved  to  fet  it  afide  upon 
payment  of  cotts,  upon  the  foot  of  fetting  afkk  regular  judg- 


(i)   ride  Bland  v.  DaJty,  3  Tttm  Rep.  350. 

menu 
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ntcnts  (2).  But  the  court  faid,  that  was  never  to  he  done,  but 
where  the  defendant  was  to  plead  to  the  merits  i  not  to  give  him 
the  advantage  of  ^  nicety  in  pleading.  And  if  there  was  any 
ground  for  the  demurrer,  (a$  in  fa£t  there  was)  he  might  bring 
a  writ  of  error,  but  they  would  not  relieve  him,  though  he 
offered  to  waive  a  writ  of  error. 

(2j  Fox  V.  Glfi/s^  anti  823. 

Dominus  Rex  verf.  Magrath. 

HE  was  committed  for  manflaughter.     And  it  appearing  The  court  vriil 
to  be  no  more,  upon  the  depofitions  before  the  coroner,  J».***on^«i>ofi- 
,  1     •        1    t  .  t     •!  I.  A    fi  rt-  .       tion«  before  the 

the  court  admitted  him  to  baiJ,  accordmg  to  &7/ii.  104.  Trm.  coroner. 
5  Geo.  2.  Rex  y.  Daiion,  and  Mr.  CBfiofi*s  cafe.  Ante  911. 


Wilfon  verf.  Rogers  ct  al*. 

TH  E  plaintiff  was  fued  in  the  court  of  confciencc  in  Lort-  Accefs  granted 
ibn,  and  was  taken  in  execution,  for  which  he  brought  ^^JS^nw"*^' 
trefpafs  and  falfe  imprifonment ;  and  now  moved  for  liberty  to 
infpeft  the  book  of  the  proceedings ;  which  upon  debate  was 
granted,    fo   far   as   related  to  the  fuit  againft  himfelf  only. 
Upon  diis  ground,  that  every  man  has  a  right  to  look  into  the  Ante  1223. 
proceedings  to  which  he  is  a  party  ( i ).  ^^  ^  '*^"- 


(l)   nJe   EJnvards    v.    f^e/ey,  tor  Burrell,  Vc,   I  LJ, Raym.  z^z. 

cm/,  temp.   Hard.    128.      Brewers  Cartb.    421.     Merry  y,  Diikenfony 

Com^ny  v.    Bevfon,    Barnes  23:.  Say,  Rep.  z^o. 
Sed  'vide  Do^ar  Groenvoelt  v.  Doc* 


De  Balf  verf.  Mackenfic.  ^^^        ['^43] 


TH  E  plaintiff  recovered  in  the  court  of  Meudon  in  France  '^^^^  fliail  be 
damages  and  coils  for  a  malicious  profecution  to  2,500  /•  a  p>o»Tery1n^a 
he  arreded  the  defendant  here,  and  held  him  to  bail^  on  an  affi-  foreign  couit. 
davi    A   lo  much  being  due  to  him  upon  a  judgment  or  decree.  J^^kh  fccatt 
Am!  ourt  held,  this  did  not  warrant  holding  to  bail;    for  s.C. 

upoh  t      crcc  here  there  can  be  no  bail,  and  whatever  might  be 
thu  1    a  jiioney  debt  contracted  and  fued  for  abroad ;  yet 

thib  i>  >  caic  of  damages  for  a  malicious  profecution,  can 

never 
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never  be  conftrued  to  raife  a  debt  here.    So  common  bail  waa 
ordered  (1)4 


( i)  According  to  the  report  in  the  praAice  of  which  was  to  annul 

Barnest  this  point  was  not  llirred,  the  fentence  of  the  inferior  conrt^ 

the  judgment  being  void;  for  the  and  proceed   as  ia   an  original 

fentence  of  Memdon  was  annulled  fuit. 
by  an  appeal  to  a  fuperior  court ; 

Mafia  ttn/.  Dauling.      At  Guildhall. 

%fttfy  (x J.  T  1  P  O  N  ufury  pleaded  to  an  aftion  againft  the  defendant 
\J  as  indorfer  of  a  note  for  200/.  The  cafe  was,  chat 
Grace  took  the  note  upon  advancing  197  A  when  the  note  had 
three  months  to  run,  and  at  the  tliree  months  end  took  another 
note  for  200/.  upon  advancing  3/.  for  other  three  months/ 
It  was  infiftedy  that  this  was  not  ufury,  being  a  purchafe  out 
and  out  of  the  notes  :  and  both  parties  becoming  bankrupt^  and 
the  commiifionera  refufinfij  to  let  thefe  notes  be  proved,  a  peti- 
tion was  preferred  to  the  Lord  Chancellor,  who  dircAcd  an  ifloe 
upon  them.  And  now  Lee  Chief  Juftice  held,  that  this  was 
ufury  within  the  meaning  of  the  ftatute  12  Ann.  c.  i6.  which 
prohibits  taking  more  than  5/.  per  cent,  upon  any  contra^  d;- 
redlly  or  indirc£Hy :  however  he  left  it  to  the  jury  upon  the 
queftion,  whether  this  was  to  be  deemed  a  pucchafe  or  a 
loan ;  who  found  it  to  be  the  latter,  and  the  defendant  had 
a  verdi£t. 


(1)  FiJe  Richards  v.   Brown,  and  the  cafes  colle^ed  in  the  7th 

Cowf,    770.      Loii}i    V.    ffaller,  edit,    2  W.  373.     6  Ccm.   Dig* 

D»ugl.   736.     See   further   upon  Vjkry,  (A)  479,  ^/^^'^ 
this  fttbjea,  I  Haivk.  P.  C.  eh.  8a. 


Waplcs  verf.  Eames.     At  GuildhaH. 

Infurer  h  fii&Vt  ^T^  H  E  (hip  iuccefs  was  infured  at  and  from  Leghorn  to  the 

where  fliip  goe«     X     port  of  London^  and  till  there  moored  twenty-four  hours 

Ill^ar«tin'r'*^  in  good  fafety.     She  arrived   8th  July  at  Frefb.nvharf,  and 

Vide  Park  on     moorcd,  but  was  the  fame  day  ferved  with  an  order  to  go  back 

Mm.  infttT.  35.  to  the  Hope  to  perform  a  fourteen  days  quarantine.     The  men 

upon  this  deferted  her,  and  on  the  12th  the  captain  applied  to 

be  excufcd  going  back,  which  pel  it  ion  was  adjourned  to  the 

aSth^  when  tlie  regency  ordered  her  back  \  and  on  the  20th  (he 

I  went 
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went  back,  performed  the  quarantine^  and  then  fent  up  for  or« 
iders  to  air  the  goods.  But  before  fhe  returned  the  (hip  was  burnt 
on  23d  Augujt.  And  now  the  queftion  was,  whether  the  in- 
furer  was  liable  ? 

For  the  defendant  it  was  infilled,  that  the  fliip  arriving  and 
)>eing  moored  on  8th  Julyy  and  reipaining  fo  till  the  30th,  here 
was  a  performance  of  what  he  had  undertaken,  and  his  rifque 
ought  not  te  be  extended  to  fo  long  a  time  as  betw^n  8th  July 
and  the  burning  23d  Auguft. 

But  it  was  ruled,  that  though  this  fliip  was  fo  long  at  her  moor^- 
ings,  yet  flie  could  not  be  faid  to  be  there  in  good  fafiiy^  which 
muft  mean  the  opportunity  of  unloading  and  difcharging,  where- 
as here  fhe  was  arrefted  within  the  twenty-four  hours,  and  the 
hands  having  deferted,  and  the  regency  taken  time  to  confider 
the  petition,  there  was  no  default  in  the  mailer  or  ownerc.  And 
It  was  proved  that  till  the  fourteen  days  were  expired,  there  could 
be  no  application  to  air  the  goods.  Wherefore  the  jury  fiund 
fpr  the  plaintiff^ 
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I  Jujlica. 


19  Georgii  2  Regis.     In  B.   R* 

5/>  WilUam  Lee,  ^;i/.  Chief  Juftice. 

5/>  Martin  Wright,  Knt. 
Sir  Thomas  Denifon,  Knt. 
Sir  Michael  Fofter,  Krtt. 

Sir  Dudley  Ryder,  Krtt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  GencraL 


Watkins  verf.  Hanbury. 

One  In  execu-  'TP  ^  E  defendant  being  taken  upon  a  capias  ad faiufacienium^ 
tion  may  contefi  \^  paid  pait  of  the  debt,  and  gave  a  warrant  of  attorney  to 
anew  judgment  confefs  a  ncw  judgment  for  the  reft,  upon  time  given  him  to 

without  the  pre-  .  rr^,  .    ■'      °  «  \      r        t-\       \  r 

fence  or  an  at-  f^J  ^t.  This  was  moved  to  be  fet  afide,  becauie  no  attorney 
•orn«y  (i).  was  prcfent  on  the  part  of  the  defendant  vvhcn  the  warrant  wai 
executed,  according  to  two  (landing  rules  of  the  court  of  Ckr.  2. 
and  4  Gea.  2.  the  firft  of  wliich  indeed  fpeaking  of  perfons  in 
cuftody  on  arrefts,  may  extend  only  to  me/he  procefs ;  but  the  fc- 
cond  is  general,  and  rehites  to  any  fort  of  cuftody.  But  the 
court  held  the  warrant  of  attorney  to  be  well  given,  for  the  de- 
fendant had  a  benefit  by  it  in  gaining  time,  and  the  fecond  rule 
muft  be  conftrucd  being  in  cuftody  as  afore/aid^  the  only  intent  of 
5  Mo^  144*       ^!iat  being,  to  make  it  necefi'ary  to  have  an  attorney  on  the  part 


(l)    FiJe   the   rule  ante   got.     v.   Sharland^    1    Term  Rep.    715. 
Fell  v.  RL'ey,  Cowp.  281.     £iu6     S.  P. 
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tjthe  defendant^  whereas  under  the  former  rule,  an  attorney  lor  S  Mod.  144, 
the  plaintifF  (who  was  not  likely  to  advife  the  defendant  for  the 
bed)  was  fulficient. 

Vaughan  verf.  Fuller.     In  Middlefex.  C  114^  J 

IN  an  af^ion  upon  a  promiflbry  note  by  the  indorfee  againft  If  indorfer  pty« 
an  indorfer,  it  was  proved  that  the  defendant  had  paid  part  §JJ^/JJ,**^ 
of  the  money.       And  Chief  Juflice   Lee  held  that  fufficient,  drawer  is 
to  difpenfe  with  the  proving  a  demand  upon  the  maker  of  ctffary. 
the  note. 


Hubbard  verf.  Sir  Henry  Penricc. 

\  O  a   mandamus  to  fwear  the   plaintiff  churchwarden  of  2("*TT"''*^ 
Hcjlon  in  Middle/ex ;  the  defendant  returned,  that  he  was  dwrdi-wirLM 
Xiot  duly  ele£led.     And  in  the  courfe  of  the  trial  the  queftion  is  in  the  {MrfiMi 
was,  where  the  common  right  of  chufing  churchwardens  refts  ?  *»*  P»nfl"«»«»» 
The  plaintiff  infifted,  it  was  in  the  parifhioners  at  large  as  to 
both,  and  would  therefore  have  left  it  upon  the  defendant  to 
Oiew  a  cuftom,  or  right  in  the  parfon,  to  name  one  *,  and  cited 
Carth.   118.     Noy,  139.  for  that  purpofe.     The  defendant  on 
the  contrary  infifted,  that  of  common  right  it  was  in  the  parfon 
and  parifhioners  (i),  and  therefore  it  lay  upon  the  plaintiff  to 
prove  a  cuftom  in  the  parifhioners  to  chufe  both ;  and  cited  Cro. 
Jac.  532.     Cro,  Car.  551.     Noy.  31.      I  Vent.  26'j.     And  of 
this  opinion  was  the  Chief  Juilice,  and  that  though  there  are 
fome  dicinms  to  the  contrary,  yet  they  had  never  been  regarded. 
The  plaintiff  therefore  went  on  to  prove  a  cuftom  to  chufe  both 
by  the  pariftiioners,  but  failed  in  it ;  it  appearing,  that  though 
the  parfon  had  generally  left  it  to  the  pariUiioners,  yet  he  had 
fometimes  interfered. 

The  Chief  Juftice  likewifc  held,  that  a  curate  ftood  in  the  A  ciinte  may 

place  of  the  parfon  for  the  purpofe  of  nominating  one  church-  »»?«»^"f"  », 
'^      J  J     •      1       #r    .  1  1  chufch«waidc«* 

warden;  and  cited  %  Vent,  41,  that  a  curate  may  make  a  pre- 

fentment. 


(1)  Stutter  V.  />^p;i,  ante  52.  S.  P.  acc.     VUk  3  Com.  Dig,  Ej'glife^ 
{F.  I.)  653. 


114^ 


Hilary  Term  19  Gca  2. 


Dominus  Rex  verf.  Margaret  Cooper. 


O  H  E  was  convifl:ed  on  an  indiclment  for  being  a  comtfun  and 


None  but  a  bar- 

iV^Iiftedl/^*'*   *^  /«r^///f///  brawler^  andfoiver  of  difcord  amongji  her  quiet  and 

general  words,      honeji  neighbours^  fo  that  Jbe  hath  Jlirred^  nKrued^  and  incited^  du- 

vers  Jlrifes^  controverfies^  quarrels  and  d'tfputesy  amongji  His  Ma^ 

j(fiy's  liege  people^  contra  pacem^   ts^c.  ( I ) 


[  IM7  3 


Indi  Ament  t- 
fainit  a  fcoU 
ihould  be  Uid 

nHumentam* 


It  was  moved  in  arreft  of  judgment,  that  the  charge  was  .too 
general,  and  did  not  amount  to  being  either  a  barretor  or  com- 
mon fcoldy  which  are  the  only  indances  in  which  a  general 
charge  will  be  fufficient.  i  &W.  280.  6  Mod.  31 1.  and  2  Roll, 
Ahr.  79.  2  Mod,  Cafes  52.  Hawk.  198,  226.  and  Rex  v.  Taj* 
iGi%  Mich,  3  Geo.  2.  ante  849.  were  cited  for  that  purpofe. 

It  was  likewife  obje£led,  that  if  the  words  did  amount  to  t 
defcription  of  a  fcold,  y<t  it  (hould  be  laid  to  be  ad  commune  no- 
cumentum  of  her  neighbours,  for  every  degree  of  fpolding  is  not 
indi£table« 

And  the  court  was  of  opinion  (ahfente  C.  J.)  that  the  judg- 
ment  ought  to  be  arrefted  on  both  exceptions,  for  none  of  the 
words  here  ufed  are  the  technical  words,  and  it  muft  be  laid  to 
be  to  the  common  nufance^ 


(1)  Rejf  V.  Tajlor,  ante  849. 

322. 


2  Hawit.  ?,  C.  ch.  as- 7^.  59- 


No  judgment 
cin  be  tiirred  but 
on  a  wjrranC 
agreeable  to  the 
ru]e5,  though 
executed  abroad. 


Fitzgerald  verf.  Plunket, 

TH  E  court  fet  afide  a  judgment  entered  up  on  a  warrant  of 
attorney  given  in  Ireland  by  the  defendant  whilft  in  cufto- 
dy  on  mefne  procefs  at  the  fuit  of  the  plaintiff,  becaufe  no  attor- 
ney \lras  prefcnt  at  the  giving  it,  according  to  the  rule  of  4  G/»f 
2*  and  faid  that  was  an  univcrfal  rule,  and  tliis  plahitiflf,  if  be 
would  make  ufe  of  this  jcourt,  muft  conform  to  its  rules ;  com- 
paring it  to  the  cafe  of  ftamping  forqign  deeds  before  they  can 
be  read  here  (i). 


(0  Fide  ante  902, 
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tVilliam  King  verf.  The  Inhabitants  of  the  Hundred  of  Eifiiop's 
Sutcoii  in  Hants* 

BY   ^.Geo.  I.  c.  22.  the   hundred  h  made  liable   for  da- *^' Thit !«  ha . 
mages  fuftained  by  the  wilful  burning  of  barns,  and  it  re-  ,,  ^fyf'^^^  \ 
({uires  the  party  injured  to  give  notice  within  two  days,  aT)d«the  laa  wi; 
within  four  days  after  to  give  in  an  fxamittation  upon  oaib,  whether  *^^^^°f  JJ^,-^- 
JIte  knows  theperfon  orperfons  that  committed fuchfaSy  or  any  of  them  :  inf^fljcicnt  affi- 
and  if  he  confefles  he  knows  them^  then  he  is  to  be  bound  by  davU  in  an 
tccogniztncc  to  profecutc.  dfJTundrld^ 

under  9  Gej.    • 

In  an  aftion  upon  this  ftatutc,  the  oath  proved  was,  that  he  *•  **• 
had  good  reafom  to  fufpeB  the  fa£l  was  done  by  Robett  Gihbs  and 
WHliam  Langfird^  both  of  fuch  a  parifli.     And  a  doubt  arifiiig 
at  the  aflifes,  whether  this  Was  fuiBcIent  or  not,  a  cafe  was 
made  and  twice  argued  at  the  bar. 

And  upon  the  fecond  argument  the  court  were  of  opinion,  [  1248  J 
that  the  examination  did  not  maintain  the  action.  The  oath 
required  is  a  condition  precedent,  and  for  the  fake  of  the  hun- 
dred, and  to  prevent  fcreening  the  offenders.  There  is  a  great 
deal  of  difference  between  fufpeSting  and  kntnving :  a  man  who 
knorvs  the  offender  may  purpofely  ftop  at  the  word  fufpedty  to 
avoid  being  bound  to  profecute  \  and  though  it  would  be  equivo* 
eatings  yet  it  would  hardly  be  a  perjury  affignable  \  it  being  only 
a  fupprcffion  of  part  of  the  truth.  He  fliould  have  faid,  Iftif- 
Pf£f  them  to  he  the  men^  but  Ida  not  know  it.  It  will  be  dangerous 
to  let  them  go  out  of  the  words  of  the  aft  j  and  therefore  the 
defendants  muft  have  thcpofiea,  and  the  plaintiff  pay  the  cods  of 
a  nonfuit. 


Fletcher  verf,  Sandys.     At  Guildhall. 

A  Banker's  note  for  500  /.  was  paid  to  the  plaintiff  after  din-  Within  what 
ner,  who  fent  it  the  next  morning  at  nine,  when  the  ban-  "^*  *  V?***/^ 

k,      ,      '  ,  ,    .  '^f     ,        i  1  note  ir.uflbr  de- 

er had  fropped  payment :  and  it  was  ruled,  that  there  was  no  nund.d.   Anti 

laches  in  th^  plaintiff,  fo  as  to  fix  the  lofs  on  him;  and  that  in  ii7$'  «a4  i^ 

all  tliefc  cafes  there  muft  be  a  rcafonable  time  allowed,  con-  °®^*' 

Citent  with  the  nature  of  circulating  paper  credit. 


Vol.  II.  U  tt 
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Dick  verf  Barrell.     At  Guildhall. 

v*!i*^^*  G  T^  ^^  ^  plaintiiF  infured  intercft  or  no  intercft  on  any  (hip  he 

€.'3*7.'    ^°^  '      A      fliould  come  in  from  Virginia  to  London^  beginning  the 

Park  on  Mar.  adventure  on  his  imbarking  on  board  fuch  fliip ;  the  money  to  be 

Infur.  290.  paid,  though  his  pcrfon  fliould  efcape,  or  the  fliip  bcre-taken. 

He  embarked  on  the  Speedwell^  but  flie  fpringing  a  leak  at  fca, 
he  went  on  board  the  Friendjbip^  and  arrived  fafc  at  London  \ 
but  the  Speedwell  was  taken  after  he  left  her.  And  now  in  an 
a£lion  agaiiift  the  under-writer  he  was  held  liable,  for  the  in- 
furance  is  on  tlie  fliip  the  plaintifF  fct  out  in ;  and  had  that  got 
fafe  home,  and  the  other  been  loft,  the  plaintifF  could  not  have 
recovered  upon  the  foot  of  having  removed  his  perfoa  into  thkt 
fliip  in  the  middle  of  the  voyage. 


C  124.0  1  Barjeau  verf.  Walmfley. 

A  parol  loan  of   'TH  H  E  plaintiff  and  defendant  gamed  together  at  toflirig  tip 

money  to  play        J^     for  five  guincas  a  time.     And  the  plaintiff  having  won  all 

wHh  18  not  void,  j}^^  defendant's  ready  money,  lent  him  ten  guineas  at  a  time, 

//^/  -  /     //w^and  won  it,  till  the  defendant  had  borrowed  one  hundred  and 

/^/ikA^  '^V  twenty  guineas. 

In  an  aAion  for  money  lent,  it  was  infifted  for  the  defendant, 
that  by  the  ftatute  9  Ann.  c.  16.  the  plaintiff  could  maintain  no 
a£tion:  for  by  that  a<9:  ''all  notes,  bills,  bonds,  judgments, 
**  mortgages,  or  other  fecurities,  or  conveyances,  given,  granted, 
''*  drawn,  entered  into,  or  executed,  for  money  knowingly  lent 
**  and  advanced  to  game  with,  are  made  void."  And  the  bor- 
fowing  on  an  agreement  to  pay,  is  afecurity. 

But  the  Chief  Juftice  held  this  was  not  a  cafe  within  the  a£^, 
for  there  is  not  the  word  contra^^  as  in  the  ftatute  of  ufury: 
ai)d  the  "^or  A  fecurities  y  as  it  ftands  in  this  a£l,  muft  mean  laftiog  • 
liens  upon  the  eftate.  The  Parliament  might  think  there  would 
be  no  great  harm  in  a  garol  contraf^,  where  the  credit  was  not 
4ike  to  run  very  high ;  and  therefore  confined  the  aft  to  writ- 
ten fecurities.  Wherefore  the  plaintiff  obuined  a  verdift  fbr 
126/.  (I) 

(r)    Rokin/on  V.  Blattd^    2  Bun.  iOVj.     I  Blad.Rep.  2^1.     BfJL 
>l.N.  -P.274.  S.  C.  S.  P. 
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Fofter  verf*  Wilmcr. 

TH  E  infurance  was  from  Carolina  to  Ltjbon  and  at  and  from  ^V"*?^*®"  ^ 
thence  to  Briftol :  it  appeared,  the  captain  had  taken  in  dUtkargc^th"** 
fait,  which  he  was  to  deliver  at  Falmouth^  before  he  went  to  under-wricert. 
Briftol  \  but  the  fhip  was  taken  in  the  dire£l  road  to  both,  and 
before  fhc  came  to  the  point  where  (lie  would  turn  off  to  FaU 
mouth.     And  it  was  held,  the  infurer  wa$  liable  ;  for  it  is  but 
an  intention  to  deviate,  and  that  was  held  not  fulHcient  to  dif- 
charge  the   undcr-writer.     In  the  cafe  of  Carter  v.  The  Royal 
Exchange  AJfurance  Company^    where  the  infurance   was  from 
Honduras  to  London ^  and  a  conGgnment  to  Ainfterdam  :  a  lofd 
happened  before  (he  came  to  the  dividing  point  between  the  two 
voyages,  which  the  infurer  was  held  to  pay  for  ( i). 


( I )  This  is  recognized  as  law 
in  The/u/on  v.  Fergufon^  Doug,  346. 
Wooldridge  v.  Boy  dell ^  Doug.  16. 
But  the  court  have  in  thele  cafes 
taken  the  nice  diflindion,  **  that 
if  the  fhip  infured  for  one  voyage 
fails  with  the  intention  of  per- 
forming   one    totally    difFerent^ 


thongh  (he  be  taken  before  the 
dividing  point  of  the  two  voyages, 
the  policy  is  difcharged,  becaufe 
there  was  in  truth  no  inception 
of  the  voyage  which  the  under- 
writer meant  to  infure.  See  alfo 
H'aj  V.  Modigliani,  2  Term  Rep.^o^ 


Dean  verf.  Dicker. 


r  ^250  ] 


THIS  was  an  infurance  on  goods  by  the  Durjley  ;:;allcy.  In-  Ona^i'cyjn- 
tereft  or  no  intereft,  at  and  from  Jjniaisa  \o' UriftoL     In  ««rei;  .main- 

i_  tr         fi  11  '>'/>•  I'l"  tcrcll  a  rec;kp- 

her  paiiage  Ihe  was  taken  by  a  ::ipamjh  pvivatecr,  and  earned  into  ture  aftc.  bt:jng 

in  in  *nc  v,*t 
port  will  notavAjl  the  infurer  ()).    Hewitrv.  F!rYii:>y.     Vtkt  c^Je  ypon  a  ranfoK^ 


(1)  See  the  fcvcral  cafes  apon 
this  fubjeft  collefted  in  Mr. 
Parke* s  Treatife  en  Marine  In- 
fmancey  p,  73  to  y8.  But  the 
19  Geo.  2.  e.  37.  enads,  that  in- 
furances  made  on  (hips  or  goods, 
intereft  or  no  iiiterell,  or  without 
further  proof  of  intcrell  than  the 
policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of 
falvage  to  the  infurer,  (hall  be 
Bull  and  void.     Scd.  2.  contains 

Uu 


an  exception  in  favour  of  private 
fnips  of  war  fitted  out  foldy  to 
cruize  apaind  the  King's  enemies, 
and  fed.  3.  mcrchar.d  zcs,  tsfc. 
from  any  port  or  pla-n  in  Europe 
or  jimerica^  in  the  po(re(rion  of 
SpAtn  or  Portugal.  But  this  adl 
does  not  extend  to  iniurances  of 
foreign  property  and  on  foreign 
(hips.     Thiliujon  v.  Fletcher^  Doug. 


o'i* 


MorcSf 


1230  Hilary  Term  19  Geo.  2. 

McrfSy  a  port  in  Spnifiy  kept  eight  days,  and  then  cut  out  by  an 
Ewjiji  fliip.  And  the  plaiiuitF  infiHinp,  that  this,  though  on 
poods,  w;us  to  be  confidcrcd  as  a  wager  on  the  bottom  of  ihe 
ihipf  brought  his  n£tion  as  upon  a  total  lofs.  The  defendant 
infjficd,  that  by  the  llatutcs  of  13  Gto*  2.  f.  4.  and  17  Geo.  2. 
r.  34.  tins  fblp  is  to  be  refiorcd  to  the  owners  upon  paying  Talvage, 
and  C';>:}K:quc:nLly  this  is  only  an  average  lofs ;  and  the  plaintifF 
can  only  recover  upon  a  total  one.  But  the  Chief  Jufticc  held^ 
that  in  'his  eafc  the  plaintitl' ought  to  recover;  for  his  is  a  wager 
uj^on  a  iDial  lofs  in  the  voyage,  and  here  has  happened  one ;  for 
the  belli  T  carried  into  port  and  detaiiitd  eight  days  makes  one. 
Aiu\  v/iitre  the  pclicy  is  inierdt  or  no  intcreft,  the  provifions  of 
the  '.id:-  in  the  calc  of  valued  policies  cannot  take  place.  The 
?x\  does  n(^t  dechrc  the  pu^pcny  is  not  gone  by  fuch  a  capture, 
but  c^S'  j^iovidcs  fur  rLllorir.g  tlie  fnip  to  whom  it  did  and  (hall 
be  pre\ed  to  kiir  Ivn/igrd,  He  faid  it  might  be  othcrwife, 
where  tlie  recapture  wah  befoie  the  ihip  was  carried  />;/;-« /r^- 
diciy  («r  in  the  cale  of  goods  actually  on  board,  and  upon  a  va» 
lued  policy. 


Vidorin  vcrf.  Clcevc. 

V-Ji-r  js  Jrprt-  'T^  HTi;  plaintTjT  infurcd  on  goods  ir.  ihe  jfw.fi  afid  Jmr  frcm 
=m wifhc-r.voy.  X  iifttfubifKyh  to  I^iidzr,^  \\\\\\  a  warranty  to  depart  with 
Viu.  I'jijw  3^8.  ^^^^,„^,^,y  fj^.,„^  ricckcry.  In  July  1744,  the  ihip  failed  from  Get- 
tcnburvh  to  Htiltry,  and  th.ere  Ihe  waited  for  convoy  two 
m(>nths  j  on  2  I  Scptemhr  at  nine  in  tlic  mornirg  ilivce  men  of 
war  Wiiu  \.h\  one  hup.dred  merchant  flilps  in  convoy,  Hood  off 
I'lt'Any,  and  made  a  fignai  for  the  fliips  there  to  come  out,  and 
likewifc  lent  in  a  yaul  to  order  them  out.  There  were  fourteen 
fl:ins  waiting,  and  the  Jcbn  n/if!  'Jnic  got  cut  by  twelve  o'clock, 
::nd  one  of  the  fitlt;  the  convoy  having  failed  gently  on,  and 
biin;i  two  leagues  a  head.  It'w;.-;  a  l:aid  gale,  and  by  Ijx  in  llic 
atternoon  the  fliip  came  up  \viiii  t!ie  fleet,  bur  could  not  get  to 
tirher  of  tlie  men  of  war  for  fiiiling  orders,  en  account  of  t]:C 
gale  of  wijjd.  It  was  ftormy  all  niglit,  and  iit  day  break  ilic 
ihip  in  tjucition  was  in  the  mid  ft  of  the  lieet,  but  the  wealhtr 
wa-.  fn  b.id,  that  no  boat  cjuid  be  fent  for  failing  orders.  A 
*"  '  'S*  3  Irt'fich  j'rivai'*er  had  faileti  amc'ii^'.!!  them  all  night,  and  the  22d  it 
Kri.ir  -•  >g;?y,  a» tacked  the  "Jirn  c^ul  j(!::c  about  two,  who  kept 
a  u'-.uiih^:  l";ji;ht  till  dark,  which  was  renewed  tlic  ne:Lt  mcrniiij;, 
wlien  flie  was  taken. 

F'^r  ;!ie  defendant  it  was  infifled,  tliat  t!i:s  fl)!p  wasn«!ver  un- 
der eorui.y,  v.c.v  \u  ever  corndci-d  fo  till  they  liave  ireceived 
failing  orvier;.  i  and  if  the  wcaihcr  would  not  permit  the  captain 

lu 
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o  get  them,  he  (hould  1»?.ve  gone  back.     But  the  Chief  Juftico  ^urrtcn-m  v. 
and  jiirjr  were  both  of  u;;i  '.on,  that  as  tlic  captain  liaJ  done  h m" no!!. r"rm* 
every  thing  in  his  power,  it  was  a  departing  with  convoy:  ,ind  Mch.zoCeo.i. 
thcfe  agreements  are  never  confi:!:-.*  to  the  prccifc  words ;  as  in  ^^'^'^  *=-^'^* 
the  cafe  of  departing  with  convoy  iron\  London,  when  the  place 
of  rciidei^vous  is  Sp;thtad\  a  lofs  in  ^oiajt  tliitlier  is  within  tlie  po- 
licy.    So  the  plaiiiiilF  recovered.  \ 

Tonge  verf.  Watts, 

TH  E  plaintiff  infured  on  (hip  and  freight  at  and  from  Ja-  The  freight  t 
maica  to  BrijTjl,     A  cargo  w;i5  ready  to  i)e  put  on  board;  j.  *n,,p*rfof"h€ 
but  the  fhip  bcin«{  careeniiiLT,  in  order  for  the  voyage,  a  fuddei.  a.in«j;tfi  umcii 
temped  arofe.  and  flic  and  many  others  were  loft.     The  rigging  jji-^oods  are  oa 
and  parts  of  her  were  recovered  and  fold  ;  and  the  defendant      ^  * 
paid  into  court  as  much  as  upon  an  average  he  was  liable  to  for 
the  lofs  of  the  fhip  :  but  the  plaintiff  iiififtcd  to  be  allowed  600/. 
for  t!ie  freight  the  Ihip  would  have  earned  iti  the  voyai^c,  if  the 
acci'lenthad  not  happencil.     But  as  t^o  (,oods  were  not  adlually 
on  board,  fo  as  to  make  the  plaliitifl  \  right  to  freight  com- 
mence ;  the  Chief  Juitice  held,  he  cuuld  not  be  allowed  it,  and 
he  was  called  (i). 


(0   But  in  the  inflancc  of  a  the  infured   was  inritled    to   re- 
valued policy,  vvhrre  part  of  the  cover  the  whole.     M^ntgomny  v. 
cargo    was  on   board  wh.-n    the  Et^ginj-ton,  3  Term  Rep,  3O2.    fide 
(hip  was  loft,  the  reft  bcin^^:  ready  Parki  56. 
for  (hippiug,    ii  was  held  that 


Parifh  verf  Crawford. 

TH  E  defendant  was  fole  owner  of  a  fliip,  which  he  let  to  The  owner  and 
one  i7<7r/\r  for  a  voyage  at  a  certain  fum,  and /•".v/'^i-  not  the  tr«-iihr?r 
was  to  have  the  l>enefit  of  carrying  goods.     The  plaintiff  Tint  a  '*l"^*'^''>»^  »*•"»» 
quantity   of    moidores,    and    had   bills   of    lading    figncd    by  the"ihip^^ "  ^^ 
the   captain ;    and    many    of    the    moidores    not    being   deli- 
vered according  to   the    confignment,    an  aftion  was  brojght 
againft    the   defendant  the  owner  of  the   fhip,  to  make  him 
liable  as  far  a^  the   fliip  and  freight  was   worth,  according  to 
^  Gi5.  2.  r.  15. 

For  the  defendant  it  was  infifted,  that  though  the  fhip  was 
his  property,  yet  be  was  not  fo  owner  as  to  be  liable  to  the 

U  u  3  plaintiff: 
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plaintifF:  aod  that  Fletcher  is  for  tliis  purpofe  the  owner.  But 
it  appearing  the  defendant  had  coveniuued  for  the  condition  of 
the  (hip,  and  tlie  behaviour  of  the  maftcr ;  the  Chief  Jufticc 
held,  he  was  liable  to  the  plaintifF,  and  the  freight  he  had  in  ge- 
neral frcm  Fletcher  was  fufiicient,  though  the  identical  freight 
for  the  gold  belonged  to  tlie  other,  and  Fletcher  had  only  the  ufc 
of  the  fliip,  but  no  ownerfhip  (i). 


(i)   FUe  Boucher    v.   Lawfin,    f.  15.  and  fee  Rich  y.  €•€  ^  al* 
Caf,  umf.  Httr/lw.  85.  1 95.   be-     C^zvp,  636. 
fore  the  pafliDg  of   7    Gt$.    2. 


^^S3 
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&>  William  Lee,  ^;i/.    Chief  Juftkc. 

5/r  Martin  Wright,  KnU  1 

Sir  Thomas  Denifon,  Knt.         ^Jujllcts. 

Sir  Michael  Fofter,  Knt.  J 

Sir  Dudley  Ryder,  Knt.    Attorney  General. 

The  Hon.  William  Murray,  Solicitor  General. 

Holdfaft,  on  the  Demife  of  Anftey,  ver/.  Dowfing. 

EJECTMENT  for  lands  in  Camhrld^jOjtre  on  the  demife  Oneof  ihefub* 
of  Chriflopher  Anftey  D.  D.  and  Mary  his  wife.    And  upon  fcribcrs  to  the 
•   1        1  1.  rii-r       •!       f'^  atteftation  of  a 

a  trial  at  bar  the  jury  found  this  ipccial  verdict.  ^pi  ^^^^^ in- 

ure ft  under  it. 
That  Janus  Thompforiy  Efq.  being  feifed  in  fee  of  tlie  premifTes  J"**  j''J^**J°J,^^ 
in  queftion,  and  of  found  mind,  figned,  foaicd  and  publifhed  a  ^itncfs  within 
paper  writing,  purporting  to  be  his  1h(1  will,  dated  lO  February  the  rtatu:c. 
1742,  and  which  is  found  in  hac  verba  :  by  this  he  declares,  that  cT^^cmu  ^* 
he  dcvifes  to  the  defendant  the  lands  in  queftion  for  life,  re-  scjcc 
mainder  to  his  firft  and  every  other  fon  and  fons  in  tail  male, 
remainder  to  his  dau^i^hters  as  tenants  in  common,  with  a  rcver- 
Con  in  fee  to  the  right  heirs  of  the  dcvifor :  then  he  charges  all 
his  real  and  perfonal  eftate  with  particular  annuities  and  lega* 
cicb,  and  particularly  an  annuity  of  29  L  per  annum  to  Elixabeth 
the  wife  of  John  Hni/es  for  Iicr  life  and  to  her  fcparate  ufe ;  and 
he  alfo  gives  a  legacy  of  10/.  each  to  John  Hailes  and   his  wife 
foi  mourning.  That  to  tliis  will  there  are  tlirce  pcrfons  who  fub- 

U  u  4  fcribe 
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fcribe  their  names  as  witncflcs,  whereof  John  Ha'tles  is  one :  and 
that  ill  their  prefence,  and  of  no,  body  elfc,  he  figned,  feaied^ 
and  publiftied  the  paper  writing  as  and  for  his  laft  will ;  and 
they  three  attefted  the  fame  in  his  prefence,  and  are  all  three 
jiving.  They  find  the  identity  of  John  Hailes  the  legatee  and 
fubfcriber,  and  that  Elizabeth  his  wife  is  ftill  living.  That  the 
devifor  died  28  May  1743,  without  ifluc,  and  feifed  as  afore- 
faid,  and  that  Mrs.  Anjiej  (one  of  the  lefibrs)  is  his  aunt  and  heir 
at  law.  They  find  that  before  and  at  the  time  of  the  trial  the 
defendant  made  a  tender  to  John  Hailes  of  20  /•  for  his  and  his 
wife's  legacies,  which  he  refufed  to  acceptj  and  that  thofe  legar 
cies  ^re  not  difcharged.  Then  they  find  the  entry  and  den^e 
by  the  leflbrs,  lie.  fed  utrutn^  tSc. 

This  caufe  was  three  times  argned  at  the  bar,  and  this  term 
the  Chief  Juftice  delivered  the  refolution  of  the  court. 

The  queftion  upon  this  fpecial  verdiA  is>  whether  in  the  light 
Hailes  now  ftands,  he  is  to  be  confidercd  as  a  credible  witnefs 
within  the  intent  of  the  ftatute  of  frauds  ?  A^^d  we  are  all  of 
opinion  he  is  not. 

The  right  to  devife  in  this  cafe  is  not  ^  coitlmon  law  right, 
it  being  inconfiftent  with  the  notion  of  a  feudal  tennre^  Wrights 
Tenures  174.  but  it  depends  upon  powers  given  by  ftatutes, 
which  muft  all  b«  confidercd  together,  as  creating  one  general 
parliamentary  rule :  the  particulars  of  which  are,  that  it  muft 
be  in  writing,  figned,  and  an  atteftation  of  three  credible  wit- 
nefles  in  the  prefence  of  the  devifor.  Thefe  were  checks  intro- 
duced ^D  prevent  men  from  being  impofed  upon;  and  certainly 
meant,  that  the  witnefles  (who  are  required  to  be  credible) 
Crith.  35.  Ihould  not  be  fuch  as  claim  a  benefit  by  the  will.     Though  a 

Mow.    15.  /•ritt«  t\  \  • 

r  Mod.  262.        Will  may  be  read,  on  proof  of  all  tme  circumitances  by  one  wit- 
c.mb.  174.        ncfb*  yet  that  is  upon  a  fuppofition,  there  are  two  olherSj  who 
could  be  allowed  to  give  the  fame  teftimony. 

If  the  tender  would  be  equal  to  the  payment  of  the  two  mo- 
ney legacies,  (as  it  is  not)  (i )  yet  the  annuity  charged  upon  the 
eflate  devifed  would  flill  fubfift ;  and  though  it  is  charged  both 
upon  real  and  perfonal  eftatc,  and  the  perfonal  (which  is  not 
found  to  be  fufficient)  would  be  the  firft  fund,  yet  it  is  for 
Hailes*s  advantage  to  enlarge  the  fund  by  taking  in  the  real 
eftate  5  and  we  muft  at  law  confider  the  hufband  as  benefited  by 
the  annuity,  though  given  to  her  feparate  ufe ;  for  it  is  his  mo- 


(l)  FiJ^  Hyndbam  v.  Cheiwjfui,   i  Burr.  423.  424.  contra. 

nej 
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ney  the  moment  it  is  paid  into  her  hands,  or  if  not|  it  eafes  him 
in  point  of  maintenance. 

It  was  chjcfkcdf  that  nothing  vefts  till  the  death  of  the  de-    r  jj^^  | 
f  ifor,  and  therefore  at  the  time  of  the  atteftation  he  had  no  in- 
terefl.     But  the  anfwer  is,  that  he  was  then  under  the  tempta- 
tion to  commit  a  frauds  and  that  is  what  the  Parliament  intpnd- 
ed  to  guard  againftf 

Another  way  by  which  it  wa^  attempted  to  be  (upported  i5» 
that  it  may  be  void  as  to  the  annuity,  but  good  as  to  the  devife 
to  the  defendant ;  which  is  grounded  upon  an  expreflion  in  Car^ 
tht'uf^  report  of  the  cafe  of  HiUiariy.  Jennini$  514  {a),  that  W  0<wi.Rep; 
the  will  was  void  quoad  the  devife  of  lands  to  the  plaintiff.     But  ?,©/,  i^ 
whoever  reads  tliat  will  from  the  record  will  fee,  that  there  Rtynu  505.  Qu 
were  no  other  lands  devifed,  and  therefore  it  is  equal  to  faying  **^ 'J^^*  ^* 
it  is  void  as  to  any  pa$ng  of  lands ;  and  it  was  proper  to  confine 
the  invaltdiry  of  it  to  lands,  bccaufe  as  to  perfonal  eftate  it  was 
certainly  a  good  will. 

Confider  what  a  door  this  would  open  to  fraud :  a  man  ha's 
four  eflates,  and  is  befet  by  four,  who  fraudulently  procure  a 
will,  whereby  each  has  a  feparate  eftate  devifed  to  him.  If  one 
is  allowed  to  be  a  witnefs  for  the  other  three,  they  thereby 
^ftabiidi  it  for  the  whole.  In  i  Ld.  Raym.  730*  it  is  held,  that 
there  muft  be  an  ability  as  to  the  whole  will,  and  not  as  to  a 
particular  legacy.  In  the  cafe  of  a  will  confifting  of  feveral 
ihcets  of  paper,  as  3  Mod*  263.  the  party  benefited  in  one  (heet 
cannot  be  fet  up  to  prove  ^very  other  (heet. 

It  was  agreed,  this  man  could  not  be  exan^ined ;  how  then  is 
he  that  credible  witnefs  that  the  ftatute  requires  ? 

The  true  time  for  his  credibility  is,  the  time  of  atteftation ; 
otliLTwife  a  fubfequcnt  infamy,  which  the  teftator  knows  nothing 
of,  would  avoid  his  will. 

Atid  as  to  what  is  f.iid  in  Sivlnb.  296.  it  relates  only  to  wills 
pf  perfonal  eftate,  and  cannot  afic£):  the  conftruQion  of^the 
Hatiite. 

The  D}}re/f^  llh.  18.  tit.  I.  /.  22.  De  tefttbusy  fuhfcriptione^  et 
fignls^  is  cxprcfs  :  Conditionem  teflium  tunc  iffptcere  debemus^  cum 
Jtgfiarenti  mn  mortis  tempore^  and  fo  is  the  Code^  lib.  6*  ///.  23» 
' U  I. 

We  therefore  hold  this  not  to  be  a  good  atteftation  of  a  will  ^^  i5G«o,  «• 
of  lands  j  and  then  tJic  tiilc  cf  Mrs.  Anfcj  the  Icflbr  of  the  9. 6. 

piaintiff* 
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plainttflF  as  heir  at  law  is  not  defeated  by  what  is  fet  up  at- 
a  will :  and  confequently  the  plaintiflF  muil  have  judgment  (i). 

^l)  Under  what  circum Ranees  cafey    cited   i  Burr,  ^zy*     Bam^rh 

a    fubfcribing    witncfs    (hall   be  v.  Halloway,     i   P.   frms.   557. 

deemed  a  '•  cred-bU^*  within  the  Price  v.  LloyJ,  2  T^.  374.     ^flr 

meaning  of  25  Grt.  2.  ^.  6.    fee  /<5r*f.  Kind/on  v.  Kearfey^  4  -Sanf*/ 

Windham  v.    Chefeuynd^    i    J5»rr.  J?t"f/.  I.«<u;,  86.  where  the  autho- 

414.     I  ^Airi.  95.    Bull  L.  N,  rity  of  this  cafe  is  coDfiderabljr 

F.  265.  S.  C.     Lord  Aikjburys  (hakcn. 

r  iaS<5  3  Between  the  Pariflies  of  Ofgadiorpc  and  Difcworth. 

What  orders  are     K    Perfon  was  Tcmoved  by  order  of  two  juftices  of  the  peace 

I!^^pari'ftl"r       -«*•  f*^™  Difeworth  to  Ofgathorpe,  which  order  on  appeal  was 

Burr  Sett.  Ca,    difcharged.     He  was  by  a  fecond  order  fent  from  Difewcrtb  to 

201.  S.C.  Ofgathorpe   as  a  certificate  man;  and  upon  an  appeal  it  was 

ftated,  that  the  firft  removal  was  before  he  became  ekargeahle^  and 

the  fecond  after  he  became  fo  ;  and  the  feffions  were  of  opinion 

that  the  firft  determination  was  not  final  between  the  parifkes, 

and  therefore  confirmed  the  fecond  order  of  removal. 

And  it  was  moved  to  quafh  thefe  two  laft  orders,  on  the  au- 
thority of  &all.  492,  524.  which  fays,  a  reverfal  is  final  between 
the  parties.  &ed  per  curiam^  So  it  would  be,  if  the  fpecial  mat- 
ter did  not  appear ;  a  certificated  perfon  cannot  be  fent  back, 
until  he  is  a£lually  a  charge ;  a  removal  before  is  premature* 
The  confr^uence  of  which  only  i$,  that  he  muft  be  fuflfered  to 
remain  till  he  does  become  chargeable,  but  not  to  make  a 
premature  removal  final  for  ever.  The  laft  orders  muft  be 
confirmed.' 


Dominus  Rex  v^f.  James  et  aP. 
Seffionshasno     TNDICTMENT  at  Qimberland  feffions  for  faftcnin^  nctJ 


new 


oft'ences 


I 


o 


juhid'.aion  as  to  J^   acrofs  the  river  Edetu  contrary  to  the  ftatute   2  Hen.  6.  c. 


Aithout  cxprcXs  'S'  There  were  many  exceptions  taken  to  it,  but  the  objedion 
vords.  Sdik.  for  which  it  was  quaflied,  was,  that  the  ftatute  gives  a  penalty 
*^5:t^'°**' 5»-  of  100  X.  but  gives  no  jurifdidloii  to  the  feffions,    and  thcv 

4  Mod.  379,  .^.1  •'r  1.1  f  f  * 

5  Mod.  149.       cannot  have  it  without  exprefs  words,  m  the  cafe  of  a  ncw« 

Cr0.Eru.iJ7.     created  oftence. 

c.Co.  118.  b. 

Vjd,4Coin.Dis.  (B.  i.)  (B.  3.)  tJt.  »irtv 


1257 


Trinity  Term 


*  19  Georgii  2  Regis.     In  B.  R.         bu2*^^cL* 


Sir  William  Lee,  Knt.  Chief  Jujlicc. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Denifon,  Knt.      5^  Jufliccs. 

Sir  Michael  Fofter, 


jht,  Knt.         1 
lifon,  Knt.      I  Jujic 
er,  Knt.  j 


Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  GeneraL 


Lloyd  v^rf.  Vaughan. 

UPON  error  to  revcrfe   a  common  recovery  fuffered  at  IteTerfonct 
the  f^rand  feflions  in   Wales^  5  Amu  the   error  afligned  ^^f.^^^  ^"^ 
was,  that  Jane  Llcydj  the  tenant  in  tail  who  was  vouched  as  a  years,  th«ugh 
JemefiUy  was  then  under  coverture,  and  died  without  iflue  in  *"•  "^^^-f.'^P^ 
1739.     Wherefore  the  plaintiff,  who  was  the  rcverfioner,  brings 
the  writ  of  error.     The  defendant  in  error  pleads  a  bar  by  the 
ftatute   10  W.   3.  f.   14.  as  not  being  a  writ  of  error  brought 
within  twenty  years  after  fuffering  tiie  reirovery.     To  this  it 
was  replied,  that  his  title  did  not  accrue  ii!l  1739,  the  time  of 
the  death  of  Jane,     And  to  this  there  was  a  demurrer,  and  joiji- 
der  in  demurrer. 

After  feveral  arguments  at  bar,  both  upon  the  point  of  the 
error,  and  the  (latute  of  limitations  ;  it  was  this  term  determine4 
upon  the  latter  point,  the  court  faying,  they  had  no  occafion  to 

go 
9. 
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go  into  the  other  queftion^  being  of  opinion  the  writ  of  error  did 
not  lie. 

r  lo-R  1  ^^^  what  they  grounded  this  opinion  upon  was,  that  the  fta- 
•■  ^  ■'  tutc  was  made  to  quiet  pofleflions,  and  to  fix  one  crrtain  period, 
beyond  which  finos  and  recoveries  IhouKl  not  be  impeached  :  the 
words  are  exprefa,  TivtNiy  years  afiir  the  recovery  fiiffered^  and  it 
has  not  the  words  that  arc  in  the  ihiturc  of  fines,  fijter  the  title 
arcnted.  Aiul  though  there  is  a  provilb  for  perfous  under  difabi- 
litics  within  the  twenty  years,  yet  that  can  only  introduce  the 
di fabled  perfon,  and  not  one  who  never  was  under  any  difabi- 
lity.  The  ti'nninus  a  quo  is  the  fuuoring  the  recovery,  and  if 
we  exceed  it,  tlierc  will  be  no  end  ;  a  reverfioner  after  an  cftatc- 
tail  thut  fubfiils  an  hundred  years,  miglic  at  this  rate  reverfe  a 
recovery ;  whereas  tlielc  rtverfioners  were  never  the  objed  of 
the  legiflatuvc's  care.  It  is  enough  that  he  has  a  chance  of  the 
reverfion's  fill  ling  within  twenty  years,  and  then  he  may  have 
error.  They  faid  they  mud  keep  to  the  words,  as  in  i  Lev.  31. 
The  cnurtF  not  where  the  courts  not  being  open,  was  held  no  anfwer  to  the 
bcinijoi.  ni3  no  U.itute  of  HriHtarions,  as  not  bein^  one  of  the  exceptions  in  it. 


bjr  10  tiu-  11  i- 

tutc  Qt  lioiiu-       ,  .  ,  .  ^ 

tions.  thing  by  his  writ  of  error. 


tutc  onioiiu-    Thrrcf(»re  they  gave  judgment  that  tlic  plaintiff  fliould  take  no- 


Fortcfcue  Aland  verf.  Mafon,  ante  86  r. 

Whrrf  nn  .  rror  \^  ^  ^-  defendant  in  error  l)eing  come  of  age,  the  plaintilFin 

hciii/.t/  w./(in  i       error  tool:  Mut  tl  fare  facias  »d  audiendum  error  es   in  B*  R» 

*ir\uV7n-n''^!  *"  7i//^A'W.     But  it  vvic  luled,  that  this  court  could  not  pro- 

a.nir;iKd^  th-  ceed  :  for  ihoiigii  if  they  Iiad  reverild  the  judgment  for  the  parol 

xc.osd  mull  Is  tQ  demur,  tlicv  mii'ht  then  i\o  as  tlic  court  in  Irelar.d  fliould  luvc 

fent  luck,  .ii:i       ,  L  •  '  .  •  t  .  i        -  .v         J 

B  R,  in  kvfr.  done,  by  going  on  to  examine  tlie  errors ;  yet  having  ailirmed 
/<ii:/ciniioipio-  their  proceedings,  the  record  mail  be  remitted  to  the  Kii>g*5 
^*^a*^.,"'"n 'n'  Bench  in  Inlahdy  for  them  to  warn  in  the  heir;  elfe  it  would 
ico7i7£,2;i  bf^  jiulging  per  falium  of  the  crn>rs,  without  the  interveniion 
sss  \'\  /;mij..  of  ihat  court.     So  the  record  wari  removed  by  an  award  nm\c 

2  Ld.  Ri\m.  ^.-    /.«•,, 

Moore  verf.  Fcrnyhouth. 

/v.  vf  net  M  he  TT*  H  E  venue  was  laid  in  London^  and  it  was  moved  to  change 
ch-n^Lv.  v.'.urc  J  it  iiuo  S '/'A,  upou  an  affidavit  that  the  caufe  of  action 
li-iu^i!at''2/.  ^'■^^'"^  m  Def.l>:-:^}jlre^  and  S.ihp  was  the  next  adjacent  £/'-/i/i 
county  county.     i3iit  the  court  faid  it  could  not  be  done   without  com- 

iv.'iii.:';".s.C.  Ct^pt,  ^^„j  ivlr.  Jiiiiirc  DenJpn  laid  it  was  de:nied  to  him  ATii. 
ArttrVr^r*"       8  Geo.  2.    Lhyl  w  WlUUms.     Ld.  Rayn.  I4|8« 
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Dominus  Rex  verf.   The  Churchwardens  of  Wcobly. 

TH  II  court  rcfufcd  to  grant  a  mandamus ^  dire£^ing  to  infcrt  ^omandamut  xm 
particular  perfons  in  the  poor's  rate,  upon  affidavits  of  »°^«"  Pf«'cui-«- 
their  fuilicicncy,  and  being  left  out  to  prevent  ttrckjiaving  votes  rt4.**"V  801^/ 
for  Parliament -men  :  for  that  the  remedy  was  by  appeal^imd  this  Conft,  81.  pi. 
court  never  went  further,  than  to  oblige  the  making  a  rate,  with-  "*»  ***^  P^' 
out  meddling  with  the  qucftion,  who  is  to  be  put  in  or  left  out; 
of  which  the  parifli  olBcers  are  the  proper  judges    fubjedt  to  an 
appeal  (i). 


(l)  Rtx  V.   Overfecrs  •f  Barn-  bury,  4  Burr,  2:90.  That  a  man- 

flaple^/oL  z6.     Rex  v.  CLribzcar-  damus  does  not  lie  to  make  aa 

dens  *)f  Frtfl>ford^    Ahd,    24.      Rex  equal  rate. 
V.  Guardians  cf'  ibe  Poor  of  CanW' 

Markham  vsrf.  Middleton. 

THE  defendant  owed  the  plaintiff  333/.  for  an  apothe-  "Wri  of  inquiry 
cary's  bill,  and   fufFcrcd  judgment  to  go  by  default;  and  ^{^^J^li^^,. 
the  plaintilT's  attorney,  on  executing  the  inquiry,  produced  the  magci. 
foreman,  who  had  told  Iiim  he  could  prove  the  bill  ;  but  when 
the  jury  was  fworn,  he  declined  giving  any  evidence.     Upon 
which  the  fherifl'  was  dcfired  to  adjourn,  which  he  thought  he 
could  not  do,  and  the  jury  thereupon  found  one  penny  damages 
onlv. 

This  was  moved  to  be  fet  sfide,  upon  the  head  of  furprizc 
and  millakc  of  the  IhcrifF;  upon  the  authi>rity  of  Woodford  v. 
Eiidcs^  (.?«/."  425.)  Parry  y.  NibU-it^  (Pajch.  10  Geo.  1.)  and 
Celt  wan  V.  Alauiy,  {ante  853.) 

Tic  court  t!icupht  it  hard  the  plaintifT  (hould  be  paid  fo  Va»*gc 
a  debt  witli  one  penny,  as  he  would  be  if  this  verdict  ftood  ;  or 
that  hia  cafe  n.";i:ld  be  worfc  tor  the  defendant's  letting  judg- 
niriit  i^o  by  default:  for  had  he  pleaded,  tlie  plainiiff' could  have 
fulVcrcil  a  nor.fuit.  And  therefore  they  let  afide  thib,  and  order- 
ed a  n',w  writ  uf  inquiry,  en  payment  of  cods  (i  ;• 


(\)   ri.L'    a  Iff*     I'all   V.    Stovt^     cited.     Havivnrd  v.  "S'rjoton,  aiti 
ante  ^\^.     CLumftrs  v.   R<tiit!jm,     f;  ^.o.  and  liic  note. 
ante  69^.    and   the    cales    thc/c 


'92  ^O 
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Sir  William  Lee,  Knt.  Chief  Jujlice^ 

5/r  Martin  Wright,  Knt.         -% 

Sir  Thomas  Denifon,  Kftt.     L  Jufticct. 

Sir  Michael  Fofter,  Knt.  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General 


•  RobiffTon  veff.  Stone. 

'*°e!f"!i"!U'^  AX  N  error  from  C.  5.  it  appeared  to  be  an  aftion  by  indor- 
indorf/viiii  or  V^  ^e  of  a  promifTory  note,  indorfcd  by  a  woman  as  admin!- 
Botes,  wiihin the  ftratrix :  a  demurrer  to  the  declaration,  and  judgment  for  the 

chants.    3WiI<:   pAamtlU. 

I.  S.  C.  more  at 

l^rge  a  Burr.  1225.5.  C.    Baniet  164.  8.  C.  in  C.  B. 

It  was  objected,  that  an  adminiftratrix  was  not  within  the 
cuftom  of  merchants  in  the  cafe  •f  bills  of  exchange.  And  the 
ftatute  3  yfnn.  c.  9.  makes  noccs  afiignable  only  in  the  fame 
manner  as  bills  of  exchange  are.     Sed  per  curiam,    We  cannot 


*  RawL'nydm  feems  the  right  name,  fee  £unas>,  Wilfon,  and  BMmeh 
«.  to  id  tdit\ 

fey 
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fay  this  upon  a  demurrer.  It  (hould  have  been  pleaded,  or 
found,  not  to  be  within  the  cuftom :  and  it  is  every  day's  prac- 
tice, to  have  indorfements  made  by  executors* 

It   was  then  obje£led,    that  there  was  no  profert  of  letters  of  ^''?^>  m^k^^M 
adminiftration,     Sed  per  curiam^    That  is  only  required,  where  "**^    ^' 
the  a£lion  is  hy  an  adminiftrator,  but  not  where  a  third  pcrfoa     [  1 25 1  1 
only  derives  through  one.     The  judgment  was  affirmed. 


Cafe  of  the  Ovcrfecrs  of  Weobly  In  Herefordfliirc. 

THERE  were  two  fets  of  overfeers- appointed,  and  both  I«^«>«te"oiiA 
quaflied ;  one  becaufe  the  perfons  appointed  were  defcrib-  ire^i^L"  ^^^ 
ed  only  as  principal  inhabitants^  inftead  of  purfuing  the  words  pal  inbtibiti 
of  the  ftatute  43  Eiiz,  c.  2.  which  arc  fuhjlantial  honfeholders  : 
and  the  other  becaufe  it  only  called  them  fubftantial  houfchold- 
ers,  without  adding  ikere^  or  in  the  parijh  \  and  this  too  was  not 
in  the  body  of  the  appointment  (as  it  ought  to  be)  but  only  in 
the  diredion  at  the  fopt  of  it  ( i ). 


(1)   Rex  y.  Great  MarltTM^FoUy  v.  Murreh    I    Stff,   Ca,   233.  /^/. 

5.    Rex  v.  Cleritfnvelty  U.  4.  and  189.   S.  P.     But  Rex  v.   Morris^ 

three  authorities  there  cited.    Ren  \Term  Rep,  ^^o.    Not.  Rep.  31. 

V.    Sbnringbr09k^     2     Ld,    Rn^m.  feems  Centra, 
1394.  2  Si  If,  Ca,  52.  pL  54.  Rix 


Lowfield  verf.  Stoneham,  Executrix.     At  Guildhall. 

UPON  plene  adminiftr avit  pleaded,  the  queftion  was,  whc-  Parol  evidence 
ther  1000/.  received  by  the  defendant  \vas  due  to  her  in  not  admitted  t» 
her  own  right,  or  as  executrix  of  her  huiband,  and  confequent-  contradia  ihe 
iy  allets.     And  it  arolc  upon  tlie  following  devife,  "  I  give  to. 
**  my  loving  brother  John  Stenehafn   looo /.  and  in  cafe  of  his  3  /i^9/y^^j^ 
**  death,  to   his  wife  Su/anna^*'    (who  w?.s  the  defendant).     It 
appeared  that  John  Stgneham  furvived  the  tefiator  ;  and  therefore 
the  plaintift  infilltd,  this  legacy  (which  the  dcfc:i(]ant  admitted 
to  have  received)  veiled  abfolutely  in  him,  and  was  afiets  in  her 
hands* 


On  the  part  of  the  defendant  it  was  offered  to  give  in  evw 
dence,  that  the  teflator  //;  extremis  declared,  he  meant  only  to 
give  his  brother  the  intercft  of  the  1000/.  and  tliat  the  defcncS. 
apt  fliQuld  have  the  ptiiKip^l  in  cafe  il>?  (urvivjjd  him^ 

This 


tl6l 
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(m)  Forrtft.  940. 
4Bro.  1*.  C. 
»79« 


This  parol  evidence  was  oppofed  by  the  plainrifF's  cotfnfeJ,  ti 
being  contradiftory  to  the  plain  words  of  the  will.  And  the 
Chief  Juftice  faid,  it  could  not  be  allowed  i  and  that  in  the  cafe 
of  Selwin  V.  Brown  {a)  i  the  Houfe  of  Lords  had  refufed  it, 
even  where  it  was  to  fupport  the  legal  interpretation  of  the  will  % 
and  Lord  Hardwlche  about  two  years  ago  held  it  in  the  (amd 
manner  in  the  cafe  of  the  Earl  of  Inchiquin  y.  Obrian{i). 


(i)  Vide  Strode  v.  Lady  FaJk^ 
land^  2' Fern.  621.  Bertie  y.  Falk- 
land, Balk,  231.  but  reverfed  in 
Dom.  Proc.  Bmliis  and  Cburcb  v. 
Attorney  General^  2Atk.  2^^; Bull.  L. 
N.  P,  298. 5.  C.  Ode  V.  RawUnJhtt, 
Salk.  234.  Cbamberlayne  v.  Cham^ 
berlayne,  2  Freem.  5 1 .  fmttons  v. 
Bufflly  I  Jtk.  448.  Ulrick  V. 
Litchfield^  2  Atk.  373.  Cajlledon 
V.  Turner,  3  Jtk,  257.  Hamp^ 
Jhire  v.  Pierce,  2  Fef,  217.  May^ 
hank  V.  Brook,  1  Bro.  Chan.  Rep. 
84.  Sec  more  8  Fin.  Abr.  189.  But 
parol  evidence  has  been  admitted 
in  favour  of  executors  to  rebut 
the  equity  of  the  next  of  kin  to 
the  undifpofed  Turpi  us  of  perfon- 
al  eftate,  Counte/s  of  Gainjhorough 
Y.EarlofGainJhorough,  2  Fern.  258. 
Littlebwy  v.  Buckley,  cited  2  Fein. 
677.  Batchelor  v.  Searly  lb.  736. 
Qrompton  v.  North,  cited  lb.  253. 
H^in? field  v,  Alkinfon,  lb.  673. 
Petit  V.  Smithy  1  P.  Wms.  9. 
Lamflugh  v.  Lamplugh^  lb.  112* 
Lady  Gran'uUle  v.  Dutchtfs  rf Beau- 
fort^ lb.  115.  2  Fein.  648.  S.  C. 
Duke  of  Rutland  v.  Dutchefs  of 
Rutland,    2  P.  IFms.  109.  Heron 


V.  Newton,  cited  /^.  160.  9  Jie^< 
1 1  •  Wheeler  v.  Sheers,  Mofl.  292. 
Brafibridge  V.  Woodroffey  2  Atk. 
68.  Hatton  v.  HattOHj  2  Ef.  Ca. 
Abr.  ^$,fil.  56.  L^ri^  v.  L«i^, 
I  ^/j^  313.  ^/ni.  126.  S.  C.  Bat 
fee  the  opinion  of  Lord  Jiard^ 
twicki  in  Blinkhonte  v.  /i»;^»  t 
Fez.  28.  /^^alfo  MaHaharr. 
Mallabar^  Ca.  temp.  Talh.  78. 
Gafcoigne  v.  T7j%viug,  l  Fern.  366. 
M^alker  v.  fFalker,  2  Atk.  9S. 
Brady  M.Cubitt,  Doug.  31.  Cmtt 
v.  ^0;^,  2  ^ro.  Chant.  Rep.  ^lU 
Clinton  V.  Hooper,  3  ^r«.  CAsar. 
/?r/.  20I,  It  feems  alfo  to  have 
been  admitted  to  fupport  the  ff- 
fulting  truft  for  the  next  of  kin,  it 
Fane  v.  Fane,  l  J^tm,  39.  Bijbtp 
efQoynev.  Taung^  2  Fetz.  9$.  and 
Rachficld  v.  Ca^elffs,  2  P.  Wm. 
157.  And  that  it  is  equally  ad- 
miffable  again  ft  the  executor  as 
for  hint!,  vide  2  Bro.  Chanc.  Ca. 
527.  As  to  cafes  in  which  parol 
evidence  has  been  held  admi£ble 
or  not,  in  explanation  of  other 
written  infti  umenis.  *vide  IFH/om  i. 
Poulier,  ante  794. 


r  J 2 62  1  Merryman  verf  Carpenter. 

Praaice.  T^  ^  ^  ^^'^^  ^'^^  returnable  in  Eafler  term,  and  a  bail-bond 

X  taken  j  the  pUintifF  never  ftirred  till  24th  Otloher^  and 
then  took  an  aflignment  of  the  bail-bond  :  and  fpecial  bail  bcir.j 
put  in  the  next  day,  the  queftion  was,  whether  on  (laying  pro- 
ceedings the  bail-bond  vi^as  to  Hand  as  a  fecuvity.  The  dctcml- 
ant  infiftcd,  it  fliould  nor,  bccaufe  the  plaintiff  did  not  deliver  a 
declaration  de  bene  ejfs,  as  he  might  have  done,  and  thereby 
quickeued  the  defendant.     But  the  court   held,  he   was  not 

bouu4 
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t>ound  to  do  fo  ;  and  the  defendant  was  in  the  (irft  fault,  where- 
by the  plaintiff  had  loft  a  triaL  So  the  defendant  was  forced  to 
confent,  to  let  the  bail-bood  ftand  as  a  fecurity  (i).  AnU 
Si4- 


(1)  FlJi  Carmicbnel  V.  Cband'  155.  Ward  v.  Aldtrtw^  Prac. 
kr,  T.  24  Geo^  3.  Jmf>,  Prac,  AT.  Reg,  71..  S/fdrrow  v.  Nayl§r,  ia 
£.  150.  Ed.  X791.     Tidd^iPrac.     C.  £•  con/raj  2  £iac{.  876. 


White  verf.  Haugh, 

TH  E  {her!  (F  had  the  defendant  in  execution  on  a  capMS  ad  Sheriff  cannoc 
fatisfactendums  and  the  plaintiff  delivered  him  a  habeas  ^^^^^^^'^^J 
'' '  y  1  •      .  i_      rr-     >     n       f        T  i       proccf»  for  non« 

corpus y  in  order  to  remove  him  into  Che  King  s  Bench  prilon :  the  payment  of  feet* 
flieriff  upon  this  infided  to  be  paid  his  poundage  on  the  execu- 
tion, before  he  parted  with  the  body  of  the  defendant  5  and 
would  have  diftinguiftied  this  from  the  cafes  in  Salk.  330,  331, 
332.  inafmuch  as  he  had  here  a£tually  executed  the  procefs,  and 
thofe  cafes  go  only  againft  his  infixing  to  be  paid  beforehand* 
And  that  there  is  nothing  in  the  ftatutes  29  £//z.  c.  4.  or  3 
Geo.  !•  c.  15.  $  17.  againft  it :  and  offered  on  payment  of  his 
poundage,  to  bring  up  the  body.  But  the  court  faid,  they 
(Could  not  be  making  bargains  with  people  to  obey  their  procefs^ 
which  they  would  force  an  obedience  to,  and  leave  the  ftieriff  to 
his  a£lion  of  debt  for  the  fees,  which  was  his  legal  remedy. 
It  went  off  at  b(l,  upon  the  (heriff 's  fubmitting  to  carry  him 
to  a  Judge's  chamber.  And  Fojler  Juftice  faid,  If  he  was 
brought  to  him,  he  would  not  turn  him  over,  till  the  poundage 
was  paid  (i)* 


(1)  Vide  Jmn.  ante  10%.    Uopmany.  Barbtr^  ante  ll\.    Tid.  Prac* 
K.  B.  176. 
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Sir  William  Lee,  Xnt.    Chief  Jujiice. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Dcnifon,    Knt.       [jtifiices. 

Sir  Michael  Fofler,  Knt.         J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Dominus  Rex  verf.  Sir  Robert  Cann. 

Orders  of  r^wfrs.  O  OME  orders  of  fewers  having  been  made  upon  him,  1^ 
Pradticc  there-  j^  removed  them  by  certiorari.  And  upon  the  motion  to  file, 
*»fo^  the  commiflioners  offered  to  try  any  iffuc  the  defendant  could 

take  upon  them :  he  refufcd  to  come  into  any  iflue,  and  the 
court  inclined  to  grant  z  procedend$  for  that  reafon :  but  upon 
further  confideration,  they  thought  they  could  not  refufe  to  hear 
the  objeftions ;  but  then  they  would  not  file  the  orders  firft,  but 
debate  the  objections  upon  the  motion  to  file,  fo  as  to  have  it  ia 
their  power  to  fend  them  back  again  (i). 


( 1 )  Jnonymous^  il  W.  i,  B.  R.  P.  C  409.  r.  27. /  34.  S.  P.  Sed 
Salk,  145.  Jnon,  5  Geo,  t.  2  v/rfV  a  note  of  acafc  ^  j^nn.  B- R. 
Barnard.  B.  R.   151.      2  Harjui.    at  the  end  of  the  cafe  in  Saliuidi 
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Domlnus  Rex  verf.  die  Inhabitants  of  Folftead. 

APPEAL  was  made  to  the  quarter-fcffions  in  Suffolk^  held  A  qoartcr-fcf- 
T  April  1746,  againft  an  order  of  removal.     The  feffions  fi^ns<>«"  d^t  ' 
was  adjourned  to  9  April  at  Woodhridge^  where  for  want  of  a  fumed. 
fufficient  number  of  juftices  nothing  could  be  done.     The  nth     -  - 

ci  April  a  feflions  is  held  at  Ipfwich^  and  adjourned  to  the  14th     •■  ^^^  J 
at  Bury^  where  the  appeal  was  allowed. 

It  was  moved  to  quafli  the  order  of  feilions,  as  made  without 
jurifdiflion,  the  ieflions  ending  for  want  of  an  adjournment  at 
Woodbridge.  And  of  that  opinion  was  the  court,  for  the  words 
in  2  if.  5.  c.  4.  and  more  often  if  need  be^  were  never  confidered 
as  giving  more  than  one  original  feffions  in  a  quarter,  but  onl^ 
impowering  adjournments.  The  country  muft  take  notice  of 
of  adjournments,  but  are  not  fuppofed  to  expe£l  a  new  feffions 
till  the  ufual  time.     The  order  of  feffions  was  quafhed  ( i  )• 

(1)  Rex y.WeJlTotrington^ Burn,  authorities  colledlcd  2  Bott  fy 
S,C.  ^93.    S,P.    Fide  slKo  the    C«5^,  845, 4, 5. 

Dayrell  verf.  Bridge, 

ON  a  motion  for  a  new  trial,  the^^^  was  brought  into  Vtwp^eamMc 
court ;  and  after  the  new  trial  had  been  denied,  the  po/lea  "^"^ 
could   not  be  found.     And  the  court  (on  debate)  ordered  a  ^"^  '077. 
new  one  to  be  made  out  fron^  the  record  above  and  the  affoci-  '♦'""^33. 
ates  notes  (i). 

(I)   ^tunevOverUn,  Bamesi^.  Keat,  Salk,  47.    ,  U,Raym.  I38. 

Darby  v.  GoU,  2  Kely.  106.    Har^  S.  C.  Bold'j  Cafe,  Salk.  c8.    i  U. 

nfsy  V.  James,  i  Vent,  92.    Tuftm  Rqym.  ttc.  S.CL 
y.AJbUy,   Cro.Car.    145.    Rexw.  ^ 

Smith  verf  Pciah.     At  Guildhall. 

T"?  Chief  Juftlce  ruled,  that  if  a  dog  has  once  bit  a  man,  AdJ<i„fork^ 
y.^W         "^l  owner  having  notice  thereof  keeps  the  dog,  and  i^^faL^ufe?.; 
lets  him  go  about,  Or  he  at  his  door  ;  an  aftion  will  lie  Lainft  bite, 
hini  at  the  fuit  of  a  perfon  who  is  bit,  though  it  happened  by 
fuch  perfon  s  treadmg  on  the  dog's  toes,  for  it  wasowintr  to  his 
not  liangmg  the  dog  on  the  firft  notice.     And  the  fafety  of  the 
Kmgsfubjeas  ought  not  afterwards  to  be  endangered.    Tho 
faenter  is  the  git  of  the  aQion  ( i ). 

(0  l^^enden  v.  Sharp,   ,  Salk.     thecafe  for  negligence. (A. c.) 20 r 
6Sz.     y.de  I  Com.  Dig.  ^aion  on     sCom.Dig.pLl.  i^Al)^^^^^ 
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Elton  verf.  Brogden.     At  Guildhall. 


TH  E  fliip  Mediterranean  went  out  in  the  merchants  ferrlci 
wi 


Jf  the  failort 

to  gw  t\  of  ^."     *     ^*^^^.  ^  ^^"^'  of  maique,  and  bound  from  Brijlol  to  iST^cu. 
courfe  of  ihc      foundJanJf  infured  by  the  defendant.     In  her  voyage  flic  took  z 
voyjjjc,iti«  not  prize,  and  returned  with  it  to  Briftol^  and  received  back  a  pro* 
Pa/k^onMar.      portiouable  part  of  the  premium.     Then   another   policy  wa* 
infar.  299.  and  made,  and  the  fliip  fet  out,  with  exprefs  orders  from  the  own- 
wUedcd.^*"    ers,  that  if  they  took  another  prize,  they  fliould  put  fomc  hands 
on  board  fuch  prize,  and  fend  her  to  Brj/lo/t  but  the  (hip  in 
queftion  fliould  proceed  with  the  merchants  goods.     Another 
prize  was  taken  in  the  due  courfe  of  the  voyage,  and  the  captaiQ 
gave  orders  to  fomie  of  the  crew  to  carry  the  prize  to  BriJioL  and 
defigned  to  go  on  to  Newfoundland :  but  the  crew  oppofed  him, 
[   1265  ]     and  infifted  he  ihould  go  back,  though  he  acquainted  them  with 
the  orders  :  upon  which  he  was  forced  to  fubmit,  and  in  his  re- 
turn his  own  (hip  was  uken,  but  the  prize  got  in  fafc. 


Whitis  not  bar- 
ratry.    Vide 
Park,  on  Mar. 
|nfur.  Sf .  ani 
the  c  ifci  thert 
cgilt^ed. 


And  now  in  an  a£lion  againft  the  infurers,  it  was  infided, 
that  this  was  fuch  a  deviation,  as  difcharged  them.  But  the 
court  and  jury  held,  that  this  was  excufed  by  the  force  upon 
the  mafter,  which  he  could  not  refill ;  and  therefore  fell  within 
the  excufe  of  ncceflity,  which  had  always  been  allowed.  The 
plaintiff's  counfel  would  have  made  barratry  of  it ;  but  the 
Chief  Juftice  thought  it  did  not  amount  to  that,  as  the  fliip  wa^ 
not  run  away  with  in  order  to  defraud  the  owners.  So  tb^ 
plaintiff  had  a  verdid  for  the  fum  infured* 


A  Aip  may  go 
to  the  general 
coi.voy  at  the 
hjaa<d  of  the 
•ijucr- writer*. 
0) 


Gordon  veff.  Morley. 
Campell  verf,  Bordieu 


ieu.    i 


GuUdhaU. 


ON  an  iofurance  from  London  to  Gihraitar^  warranted  to 
depart  with  convoy ;  it  appeared  there  was  a  cOiivoy  ap» 
pointed  for  that  trade  at  Spitheady  and  the  fliip  Ranger  having 
tried  for  convoy  in  the  Downs,  proceeded  for  Spiihead,  and  was 
taken  in  her  way  thither. 


(0    Bend  V.    Kutt,    Ccra-p.  601. 
Endcrbj  et  ai*'  y»  FUuher.  Sit.  in 


Lond,  Tiin.   J'ac,    1780. 
Mar.  In/,  309.    S,  A 


Park 


1^ 
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The  infurers  infiftcd,  that  this  being  the  time  of  a  French 
t«rar,  the  (hip  fliould  not  have  ventured  through  the  channel, 
but  have  waited  in  the  Downs  for  an  occafional  convoy.  And 
jhany  merchants  and  ofBce-keepers  were  examined  to  that  pur- 
pofe.  But  the  Chief  Judice  held/  that  the  fhip  was  to  be  con- 
fidered  as  under  the  defendants'  infurance  to  a  place  of  general 
rendezvous^  according  to  the  interpretation  of  the  words,  war" 
ranted  to  depart  with  convoy.  Sa!i.  443,  445.  And  if  tlie  par-  ^J'J**^  ^^  ^^<«- 
ties  meant  to  vary  the  infurance  from  what  is  commonly  under- 
ftood,  they  fhould  have  particuhrized  her  departure  with  con- 
Yoy  from  the  Downs. 

Tlie  juries  were  compofed  of  merchants,  and  in  both  cafe$ 
{bund  for  the  plaintifis  upon  the  (Irength  of  this  dire6lion« 


^  3 
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Sir  William  Lee,  Knt.  Chief  Jujiice. 

Sir  Martin  Wright,  Knt.  •% 

Sir  Thomas  Denifon,  KnL  \yuflices. 

Sir  Michael  Fofter,  Knt.  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 

The  Hon.  William  Murray,  Solicitor  General. 


Thompfon  verf.  Tiller, 

Praftice.  r  1  ^  H  E  defendant  by  leave  of  the  court  pleaded  non  aJfumpfiU 

X  and  the  ftatutc  of  limitations  ;  and  delivered  it  to  the  plain- 
till  *s  attorney,  who  made  up  the  iflae,  and  delivered  it  with 
iu>tice  of"  trial  to  tlie  defendant's  attorney,  who  paid  for  it. 
Tlie  plaintiff's  attorney  finding  afierwards,  it  (hould  have  been 
made  up  with  the  clerk  of  the  papers,  went  and  paid  him  his 
fcts,  made  up  the  record,  and  went  to  trial.  And  the  court 
rciufcd  to  fee  it  a  fide,  thnugli  the  defenclant  made  no  defence. 
For  per  curiam  he  was  in  ihc  firft  fault,  hi  not  leaving  the  pleat 
in  the  oilice. 

Baxter,'  Widow  and  Executrix,  verf.  Burficld. 

Appicntjcc  is       FN  debt   on   bond,  conditioned  for  MiUthtos  yInJerfcns  per- 
t\yji  o>unu  :o  J    loi  n\ance  of  ilie  covenants  in  an  indenture  of  apprenticefliip, 

xoYoii\xz  uiaf-     wheicby   he   was  bound   to  the  planitift 's  tcltator,   who  was  a 

tcr(i'.      I  Boct 

b>  Unit,   52-^.      - 

|)i.  74;.   b.  C.  ^g    11^^^  V.  Ea.iiw^,  Liirr.  S.  C,   320.  S.  P. 

mariner: 
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inariner :  the  defendant  pleaded,  that  Anderfon  ferved  faithfully 
to  the  death  of  the  teftator :  the  plaintiff  replied,  that  fince  the 
death  of  the  teftator,  Anderfon  had  abfentcd  from  her  fervice :  to 
which  there  was  a  demurrer.  And  after  argument  at  bar,  the 
Chief  Juftice  delivered  the  refolution  of  the  court,  v/z.  That  they 
were  all  of  opinion,  the  defendant  fliould  have  judgment ;  and 
the  executrix  could  maintain  no  fuch  a£lion.  1  he  binding  was 
to  the  man^  to  learn  his  art,  and  ferve  A/Vw,  without  any  men- 
tion of  executors.  And  as  the  words  are  confined,  fo  is  the  na- 
ture of  the  contrafi:  -,  for  it  is  fiduciary,  and  the  lad  is  bound 
from  a  perfonal  knowledge  of  the  integrity  and  ability  of  the 
mafter,  \^Hoh.  134.  Faugh.  iSl.  3  Keb.  519.  and  i  Keb.  820. 
I  Sid.  216)  and  they  denied  the  cafe  in  i  Lev.  177.  An 
award  {Hil,  8  Ann.  Home  v.  Blake)  that  an  apprentice  fhouldbe 
afligned,  was  held  void  •,  unlefs  there  was  a  cuftom,  or  the  con- 
currence of  the  apprentice.  And  they  held,  it  was  not  nr.ate- 
rial,  that  according  to  Cro.  Eliz.  553.  the  affets  were  liable 
on  the  matter's  covenant  to  maintain.  Therefore  judgment 
pro  def\  (2). 


(2)  But  fee  32  Gen.  3.  f.  57.  remainder  of  their  time  with 
which  impowers  two  jufHces  upon  the  widow,  fon,  daughter,  bro- 
application  within  three  months  ther,  iiiler,  execu:or,  or  ad- 
after  the  mailer's  deceafe,  to  miniflrator  of  fach  mailer,  they 
order  apprentices  with  whom  no  having  lived  with  aj;»d  been  part 
more  than  five  pounds  has  been  of  his  family  at  the  time  of  his 
paid  at  binding,  to  iti^t  out   the  death. 


Blackboum  verf.  Matthiast 

THE  defendant  pleaded  the  general  iffue,    but  forgot  to  Pna'iceastoa 
give  notice  at  the  fame  time  of  a  fet-off.     And  upon  rao-  fet-off. 
tion  in  time,  the  court  gave  leave  to  withdraw  the  plea,  in  order 
to  deliver  the  fame  i^flea  again  with  a  proper  notice  to  fet  off. 
And  faid  it  had  been  done  fo  before.     Strange  pro  def\ 

Vide  pofl.  1 27 1 ,  as  to  bringing  money  into  court  on  the  fame 
teafon  (i). 


(i)  FlJi  Giddings  V.  Giddiffgf,  merits,  as   the  (latutc  of  limita- 

Saj.  Rep.  316.    Tayiot  v.  JoddrfU^  tions.     Cox  v.  Rolt,  2  fVilf.  253. 

£.  R,    I  IPIlj.  254.     Seem  it  ihe  Sec  Thornton  qui  iam  v.  Gth/ou,  i 

plea  to  be  pleaded  excludes  the  MHlj:  157. 

Xx4 
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Keen,  on  the  Dcmifc  of  the  Earl  of  Portfmouth  ct  zT,  verf.  the 
Earl  of  Eflingham. 


I     A\N  a  trial  at  bar,  wherein  the  validity  of  two  common  rc- 
■  »    v^  coveries  in  17 14  and  1721  came  in  queftion,  it  was  ruled 


Where  a  bad 
deed  to  make  a 

thrroun^^u*  ''r^c  court,  that  thoiigh  at  fuch  a  diftancc  of  time  proper  te- 
nor prefume  a  'nants  to  the  precipe  Ihall  be  prefumed,  where  no  deed  ap« 
good  one  though  pears  ( I ) ;  yet  in  this  cafe,  it  appearing  that  there  were  deeds 
""""'  "  inrolled  for  that  purpofe,  wherein  proper  parties  did  not  join, 
and  the  ufes  were  declared  to  have  been  warranted  by  fuch 
deeds;  the  court  could  not  prefume  there  were  any  others. 
And  fo  direfted  the  jury  to  find  againft.  the  recoveries,  which 
they  did  accordingly  (2). 


to  fupport  an 
old  recovery. 


(l)  Warrcttix  dimljf.   IFthb   v. 
GramnlUt  ante  1 1 29. 

(  2 )  f^iue  Goodtitle  ex  dtm.  Bridges 


V.  Duke  of  Cbandos^  2  Burr.  lofj. 
where  this  cafe  is  cited  and  coxDr 
xnented  upoD»  Ibid.  107 3* 


[  1268  ] 


PxAaice. 
Ante  1 192. 
th»  oote. 


and 


Anderfon  verf.  Baddiflade. 

ON  a  writ  and  declaration  of  this  term,  and  an  eight  days 
rule  to  plead  given,  the  defendant  at  the  end  of  the  eight 
days  put  in  a  plea  in  abatement :  which  the  court  on  my  motioyi 
fet  afide,  for  they  only  gave  that  time  to  plead  in  chief^  and  nc» 
ver  intended  to  enlarge  the  time  for  a  dilatory. 


Indi^ment  not 
-quiOiable. 
Anle  12  i  I. 


Dominus  Rex  verf.  King  et  aP. 

TH  E  court  would  not  quafti  an  indi£lment  againft  orerfeen 
for  not  paying  over-money  to  their  fuccefibrs,  as  quafhing 
was  not  ex  debito  jujlitlay  and  this  is  a  growing  evil. 


Dominus  Rex  verj.  George  Trevllian,  Efq, 


^Whether  in-      A  N  indiftmcnt  for  not  receiving  an  apprentice  was  quafhed, 
diclaoicfornot     j\^  bccaufc  it  did  not  appear  to  be  a  binding  within  43  Eli%. 


Caking  an  ap. 
prentice. 
8  5s  9  W.  3 
c.  30.  ^  5. 


f.  2.  And  the  court  faid,  that  was  not  barely  matter  of  evi- 
dence, but  the  circumflances  mull  be  averred.  They  would  not 
meddle  with  the  geii«ral  queftion,  whether  an  indi&mcnt  would 
lie  or  not. 
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^JuJIices. 


Sir  WiUiam  Lee,  Knt.  Chief  Jufiice. 

Sir  Martin  Wright,  Knt. 
Sir  Thomas  Denifon,  Kntm 
Sir  Michael  Foftcr,  Knt. 

Sir  Dudley  Ryder,  Knt.   Attorney  General, 
^e  Hon.  William  Murray,  Solicitor  General. 


Symonds  ver/.  Parmcntcr, 

IN  affumyit  by  original  againft  two  defcndanti,  the  plaintiff  Aflumpllt 
{hewed  that  he  had  outlawed  one  of  them ;  and  the  other  againft  iwo,  aar 
pleaded  in  bar,  that  his  partner  fo  outlawed  was  beyond  fea  at  fc*^"!!*^"**^' 

!•  ri  1  *i  1  •i./'N.     "**  Other  cannoc 

the  time  of  the  outlawry.     And  upon  demurrer  it  was  objected,  picad  in  bar,tbtt 

that  this  could  not  be  pleaded  in  bar:  to  which  it  was  anfwered,  ^»*  P"tncrta 

that  it  could  not  be  pleaded  in  abatement,  becaufe  the  defendant  bryoITdicr** 

could  not  give  the  plaintiff  a  better  writ  \  and  the  court  would  More  fuii 

take  notice,  that  it  was  in  the  plaintiflTs  power  to  prevent  its  beincr  '  ?'*^*f:  '^^ 

a  bar,  by  dilcontmuing.  Jg^  «>,  ^«, 

Sed  per  curtanty  If  this  matter  is  ever  to  be  pleaded,  there  will 
be  an  end  of  fuing  partners  whilft  any  one  is  abroad,  which  it 
often  the  cafe.  However  it  can  never  be  good  as  a  general  bar ; 
for  though  the  defendant  cannot  give  the  plaintiff  a  better  writ, 
yet  he  might  demand  judgment,  (if  there  was  any  thing  in  the 
merits)  whether  the  court  would  (as  the  record  now  flands)  com- 
pel him  to  give  any  further  anfwcr.  Therefore  they  gave  judg- 
ment for  the  phiiiiifF. 


layo 
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Venue  changed 
from  London  to 
€srmarthen» 


Tindaflc  veff,  Gwynnc, 

NOtwithftanding  the  cafe  of  Moore  v,  Fernyhouth^  {anti 
1258.)  I  prevailed  to  have  a  rule  to  (Hew  caufe,  why  the 
venue  fhould  not  be  changed  from  London  to  Carmarthen  \  and  it 
was  made  abfolute  on  an  affidavit  of  fervice  (i). 


( I )  fTbadington  v.  TMwell,  4 
J9i/rr.  2450.  S.  P.  in  B.R,  and  fee 
the  cafes  there  cited.  Price  v. 
Gwynn,  B.  R,  I  ff'^il/.  221.  but  no 
deciilon.  Freeman  v.  Gwyitn^  S.'  P. 


in  C  B.  2  Black.  962.  Bat  fee 
alfo  Frltcbard  v.  Pugb,,  Dcug. 
262.  and  the  cafes  cited  ib.  ik 
[f  73.]  But  Watkyru  r.  I^hert^ 
Say.  48.  is^  contra. 


Friftjce. 


Richardfon  verf»  Jclly« 

nER  curiam^  Where  the  bail  do  not  apply  to  ftay  the  pro- 
■*^  ceedings  pending  error,  till  their  time  to  furrender  is  out ; 
wcf  will  not  give  them  any  time  for  that  purpofc»  but  only  four 
days  to  pay  the  money  in,  after  the  judgment  is  affirmed  (i). 


(i)   Fide  the  cafes  cited   Mvn-  v.  Arthur,  ante  419. 


Cbllier  verf,  Hague. 

f  radlfc;  f  I  ^  H  E  plaintiff  on  going  beyond  fea  made  an  affidavit  4  Julj 

X  1744,  that  the  defendant  vtras  indebted  to  him  in  277/. 
16/.  6d,  for  goods  fold  and  delivered.  On  this  affidavit  proccfs 
was  taken  out  9  Alay  1747,  and  marked  for  bail.  But  the  court 
ordered  the  defendant  to  be  difcharged  on  common  bail ;  for 
though  he  owed  fo  much  in  1744,  ^^  might  not  owe  it  in  1747. 
And  the  a£t  requires  an  oath  of  a  fubfifting  debt  at  the  time  of 
{"uing  out  the  procefs* 


Whatisaflctsby 

dcfcent. 

J   Bb'lc.  Rep. 

22.  S.  C. 


Allam  verf.  Heber. 

ON  riens  per  dcfient  pleaded,  it  appeared  that  the  anceftor  de- 
viled the  lands  to  the  heir  for  payment  of  debts.  And  the 
court  held,  that  notwithflnnding  they  Were  a  charge  on  the  land, 
yet  the  heir  was  in  by  defcent ;  for  the  tenure  is  not  altered. 
Cafes  cited  were  Sj/i.  242*     Hob^  30.     Z>;'.  124.     S//.  148* 
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3  Lev.  127.  Mo.  644.  Cro.  Eliz.  833.  910.  I  Roll,  Jb* 
626.  J.  Lutw.  797.  Cro.  Car.  161.  2  Mod.  286.  Ld. 
Raym.  728.  And  die  ftatutc  of  King  William  only  charges  other 
devifees  (i)< 


(i)  ViJe  ante  J^go,     Smith  v.  Chanc.  Rtp,  1^6.  noti.  Lord Hatd" 

Triggs,   note  (2)    and  Mar/in  v.  tpich  held,  that  though  lands  fo 

Stracifom,  anti  1 1 79.     Vide  Free^  devifed  defcended  to  the  heir,  yet 

monlt  V.  DeMre,    I  P.  Wms.  430.  that  they  were  equitable  affcts  fo 

Plunkett  V.   Pen/on^    2  Atk,    290.  as  to  entitle  fimple  contraft  cre- 

where  lands  thus  devifed  fecm  to  dicors  to  a  diflribution  ^/ir/ ^^v^. 

have  been  confidcred  as  legal  af-  Sec  alfo  the  opinion  of  Lord  Ihur- 

fcts  fo  as  to  give  a  preference  in  low  in  Bat/on  v.  Lindegreen^  2  Bro. 

payment    to   fpecialty    creditors.  Cbanc.  Rep,  94. 
But  in  Hargrave  v.  Tindal^  1  Bro. 


Guy  et  ux'  verf.  Kitchincr  ct  al*.  [  ^'^1<  li 

IN  aflault  and  battery,  the  memorandum  was  generaOy  of  Mi'  Praaice  at  m/i 
chaclmas  term,  and  the  faft  on  Jon  ajfault  proved,  was  on  a  ^''«"- 
day  within  the  term,  vi%*  27th  of  OSIoher(i).  And  a  cafe  being 
made  of  this,  it  was  held  well  enough  j  for  the  plaintiflF  needed 
have  given  no  evidence  on  this  plea,  unlefs  to  aggravate  da- 
mages ;  and  the  court  will  not  nonfuit  him,  becaufe  it  is  amend- 
able by  a  new  bill. 


(1)  This  term  was  further  abridged  by  24   Geo.  2.    c.  48.   to 
commence  3d  November. 


Hookin  verf.  Quiltcr* 

THERE  were  three  counts  in  the  declaration  as  executrix,  Ej^ecutor  cannot 
and  the  fourth  was  for  the  ufe  and  occupation  of  the  plain-  add  a  count  in 
tiff's  houfe.     Judgment  by  default  in  C.  B.  and  reverfcd  on  er-  ''"^Mf"  ''^^^ 
ror.     For  per  cNriam,  There  being  no  verdift,  we  can  prefume  s.c!  moVc'it 
nothing,  but  that  the  fourth  count  is,  as  it  appears,  in  her  own  ^*^^' 
right,  which  cannot  be  joined  with  the  others ;  and  the  damages 
are  intirc  (i). 


(l)    nje   Jams  V.  W-dfon,     Ii  dia.     Bull  I.   N.   P.  1 38.      Lie 

Jlfo^.  2q6.     Petrie  v.    Hannaf^   3  C.   J.    contra,      Dcnifon  ].  pro,    i 

Term    Rep.    659.    and     that    this  H'lf]  ij2. 
would  have  been  helped  by  ver-  ^ 
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Martin  verf.  Chauntry. 

What  not  a  note  Hn  H  E  court  held  on  error  from  C.  J?,  that  a  note  to  dclivrf 
within  the  fta-      J|[      up  horfes  and  a  wharf,  and  pay  money  at  a  particular  day* 
Ante  610.        cowld  not  be  counted  on  as  a  note  within  the  ftatute ;  and  there** 
fore  reverfed  the  judgment  (i). 

(I)  Bull.  L.  N.  P.  2jz, 

Remington  ver/^  Stevens^ 

Statute  oflimita-  JX  was  held,  that  the  ftatute  of  limitations  may  be  replied  to  i 
&:^:^^'^'^*lpleaofafet-off(i). 


(i)  Bull.  L.  N.  P.   180.  S.  P.     dcncc  under  a  notice  of  fci-jofS 
and  ituLi  if  ic   be  given  in  evi««    it  may  be  objeAed  to.    ii. 


Tarlton  <;er/.  Wragg* 

^naicc.  T^  M  E  court  gate  leave  to  withdraw  the  general  iffbc,  in  order 

M.  to  bring  money  into  court,  and  replead  it ;  within  the  rca- 
fun  of  Bliickbourn  v.  Matthias^  {ante  1267*)  not  delaying  th^ 
plaintiff  (i). 


(1)  Money  may  be  paid  into  purpofe.  Per  Buller  ],  in  Gri/- 
court  after  plea  pleaded  by  ob-  Jiihs  v.  JVtliiamSj  i  Tetm  Re^.'^lU 
tainiiig  a  Judged  order  for  \h»l 

r  1274  j  Howcl  qui  tarn  verf.  Jame8< 

Aa  of  griMc.  A  ^  information  was  filed  in  the  crown-office  on  8  Geo.  t* 
Jx  f .  19.  which  in  cafes  of  the  game  gives  the  penalty  be** 
twccn  the  informer  and  the  poor.  And  the  court  held,  that 
the  crown  having  no  intereft*  the  defendant  could  not  have  the 
benefit  of  the  ad  of  grace,  fo  as  to  itay  proceedings  on  paymeM 
oi  Qofk$4 
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Harrifon  verf.  Bearclifie  ct  ux% 

BO.T  H  were  arrefted  for  her  debt  dum  fola :  and  the  court  JUron  and  fcnt. 
difcharged  her,  and  faid  the  hufband  mufl:  lie  till  he  puts 
in  bail  for  both*     i  Lev.  51.  2i6.  and  |  Fent.  49.  denied  to  be 
law  (I). 


(x)   Robtrts  V.  Andrews  et  mx.     cafes  cited  in  Putf  V.  Mtlltr^  antf 
t  Black,  72Q.  S.  P.     Et  'vide  the     1 167. 


Oates  verf.  Shepherd. 

TH  £  term  in  ejeftment  being  near  expiring,  it  was  amend**  Aaendmcoci 
ed,  without  any  confent,  from  five  years  to  ten  years  (i  )• 


(1)  Vide  Doe  v.  Pilktngtom,  4 
fiurr.  2447.  where  the  deniife 
being  laid  prior  to  the  entry  by 
plaintiff  10  avoid  a  fine,  it  was 
altered  to  a  time  fubfcquent. 
^ut  there  the  llatace  of  limitations 
would  othcrwife  have  barred  him 
in  a  new  ejedlment.  See  alfo 
Jtoe  V.  £////,  2  Black.  994.  Flcars 
V.  Haydon,  Ceivp.  841.  Where 
•^.  R.  amended  the  declaration  by 
enlarging  the  term  after  judg- 
inent  in  Ireland  h^di  been  affirmed 
Jiere,  and  the  record  tranfmitted 
ihither.  fiut  in  the  more  ancient 
^es  the  court  refufed  to  enlarge 


the  demife  even  where  the  plaia* 
ti£F  was  delayed  in  his  judgment 
until  its  expiration*  either  by  an 
injundlion  out  of  Chancery  at  the 
defendant's  prayer^or  through  the 
time  taken  by  the  court  in  deter- 
mining upon  the  diilicuUies  of  his 
cafe,  Jnon,  Soli.  257.  Scrape  v. 
Rhodcig  Barnes  8.  Driver  v. 
Sera/ font  Barnes  17.  Roe  v.  Doe^ 
ex  dtm.  Stepbtnfon^  ib,  186.  Kef- 
ivortb  v.  Thomas,  Andr.  208. 
Tbrufiout  V.  Grciy^  caf.  temp,  Uardw. 
165.  I  See  a]  fo  fe veral  other  cafes 
to  the  fame  purport  cited  in  Do$ 
V.  Pilkington,  4  Burr*  2447. 


Gimbart  n^erf.  Pelah.      In  Middlefex, 

THE  defendant  juftified  impounding  C2X\\t  damage  feafant.  Impounding  ia 
And  on  evidence  it  appeared  he  put  them  into  the  next  another  county 
pound,  though  it  happened  to  be  in  another  county.  And  on  if^^foaifcr*^ 
3  Lev,  48.  the  Chief  Juftice  held,  it  did  not  make  him  a  tref-  Giib.Lawof 
pad'er,  though  it  fubjeclcd  him  to  the  penalty  in  the  ftatute  I^^^4e4. 
J  42r  2  Philip  y  Marj^  c.  1 2.     Vcrdifl  pro  def\ 
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Abatement* 

PROCEEDINGS  in  information 
of  quo  'warrrant$  d#««ot  abate  by 
death  of  the  King.  Page  ySz 

'yhc  King's  writ  of  error  in  quari  im- 
ftedit  ? bates  by  his  death.  843 

Prohibition  at  the  fuit  of  hulband  and 
wife  does  not  abate  by  the  death  of 
the  huibaod.  1063 

Coverture  of  the  defendant  after  action 
brought  cannot  abate  the  plaintiff's 
fuit.  ^         811 

Plea  in  abatement  maft  come  in  i^^ithin 
the  firil  four  days.  1192 

Affidavits  are  requifite  to  a  plea  in  a- 
batement  in  ihe  crown-office.       1 1 6 1 

Flea  that  the  original  was  not  returned 
mud  be  verified  by  affidavit.  639 

Plea  of  privilege  without  affidavit  let 
afide.  738 

A  dilatory  can  not  be  pleaded  after  an 
imparlance.  5?3'  53^ 

A^ion  for  impleading  A,  in  the  Admi- 
ralty court,  for  a  matter  at  land,  and 
arrefling  the  3  2d  part  of  a  fhip  be- 
longing to  him,  whereby  fhe  was  de- 
tained, ^^c.  Plea  in  abatement  that 
there  were  other  part  owners  who  are 
not  joined,  who  were  injured,  as  the 
whole  (hip  was  thereby  detained. 
Judgment  of  lefpoftd,  oujler  for  the  gifl 
of  the  aflion  is  the  fuit  in  the  Admi- 
ralty. 1045 

Matter  of  record  pleaded  by  way  of 
dilatory,  if  of  another  court,  muit  be 
fub  peek  figilli .  520 

A  trader  may  be  fued  by  his  degree,  and 
the  writ  (hall  not  abate  unlefs  he  pleads 
another  degree.  556 

Plea  of  wrong  addition  mufl  give  ano- 
ther addition  of  the  fame  kind.       8 1 6 


One  part-owner  brings  trefpafs  withoaf 
his  companion,  it  mufl  be  pleaded  ia 
abatement.  Page  82Q 

That  there  is  another  obligor  bound  in  the 
bond,  muft  be  pleaded  in  abatement. 

Judgment  on  demurrer  npon  a  plea  ia 
abatement   mufl   be,  fuod  refponnJeatp 

See  THitttf  if^ame,  Jiolnt  ani»  Cetv^rat^ 

The  giving  a  note  for  5  /.  can  not  be 
pleaded  in  fatisfadion  of  an  ajfum^fit 
for  more  money.  426 

A  feofi^^men:  is  not  pleadable  in  fatisfac- 
*  tipn  oF  a  fpecialty .  6 1 5 

Pleading  a  fatisfadion  is  not  fufficicnt 
without  fhewing  an  acceptance,     573 

9ccount* 

In  account  a  difcharge  to  a  common  in- 
tent is  fnfficient.  680 

9Sion8  popular. 

Leave  given  to  compound,  on  affidavc 
of  the  defendant's  poverty.  ' ■'-  ' 

Proceedings  llaid,  for  ihe  Cuuf**  a*^!.'.  . 
in  another  county  than  wh^-re  /-■  /- 
fits.  4   . 

The  a6t  21  Jac.  i.  r.  4.  for  filings  rr  ' 
vits,  docs  not  ex:cnd  to  a  fat>kq:»  i 
penal  llatute.  ic.>. 

No  information  lies  at  the  affifes  for  n^  .  • 
rcfidence.  no- 

The  flatute  21  Jac.  t.  r.  17.  does  1. 
give  anew  jarifdicUon  CO  the  aJ.. 
^c.  I  • 


INDEX. 


Where  the  plaintifF  is  oat  of  the  land, 
proceedings  fhah  ftay  lill  fecurity  giv- 
en, ^^g'  697 

Pica  of  a  recovery  in  a  former  qui  tarn 
action  mull  fhcw  the  day  each  bill 
was  exhibiicd.  1 169 

A  corporation  cannot  fue  as  a  common 
informer.  1 241 

Defendant  cannot  plead  double  in  a 
qui  tarn.  1 044 

A  qui  tarn  information  cannot  beqaafhrd 
on  motion.  953 

9aton  Tut  cafe* 

For  malicious  profecution  muft  ihew  how 
it  was  determined.  1 1 4 

Where  the  ad  is  lawful,  as  the  fixing  a 
fpout,  and  the  confcquence  is  injuri- 
€us;  the  remedy  is  by  cafe  and  not 
trcfpafs.  634 

y^^'ion  lies  for  a  malicious  profecution 
of  a  bad  indictment.  691 

1  rcjpafs  on  the  cafe  is  not  within  the 
ilatute  IVill.  3.  that  gives  coAs  to  an 
acquitted  defendant.  1005 

Lie^  for  knowingly  keeping  a  dog  ufed 
to  bite,  though  the  damage  happened 
by  accidental  treading  on  him.     1264 

Addition  of  late  ^i  London  merchant  good, 
though  defendant  is  commorant  at 
MiMtfex.  924 

If  this  be  pleaded  the  court  will  fet  it 
afiJe  on  motion.  924 

S::e  Abatement,  ii^me« 

9i)iotttnment* 

Of  adjournments  into  parliament  propter 
dijicuUaUm .  3  80 

8tm{ntftrato;« 

Jklan. /r.mn J  gr2nted  to  commit  adminiftra- 
tion,  generally.  552 

yicifuinmus  lies  not  for  an  adminillxator 
durante  minor i  0tat€»  S92 


The  fpiritual  coart  may  revoke  an  ad* 
miniftratioo  if  granted  00  wr^ng  fug<- 
gcftion.  bagegil 

The  fpirirual  court  may  award  a^  com- 
miflion  of  appraifement  before  granting 
adminillration  with  the  will  annexed. 

956 

As  to  what  ads  the  adminifb-ation  fhall 
relate.  97 

Though  a  feme  has  power  to  make  a 
will,  yet  the  baron  (hail  have  admini- 
(Iration.  891. 

Where  the  hufband  has  departed  frott 
all  intereft  in  the  wife'i>  fbrrane  he 
(hall  no;  have  auminitlr»t!on.        iill 

Though  the  wif?  has  a  leparare  eilate 
at  h-r  dif^ofal  and  m..kcs  a  will,  yet 
if  there  be  no  afTent  of  the  hoiband  he 
(hall  h^ve  adminiltration.  1118 

The  fpiritual  court  may  take  a  bond  for 
a  due  adminiftration  cum  aJSmrnnf 
annexo  1 1  jy 

An  adminiftrator  pendemte  lite  aboot  a 
will  may  bring  actions.  917 

An  adminiilraiion  may  be  pleaded /ur 
dancin  contiuuMce  to  juftify  a  retainer. 

1106 

Form  of  declaring  againfi  adminiftrator 
in  B*  R.  781 

Ship- carpenter  may  fue  in  the  Admiralty 
for  wages.  707 

Boacfwain  may  foe  in  the  Admiralty  for 
wages.  85a 

Mate  who  afterwards  becomes  matter 
can  fue  in  the  Admiralty  only  for  his 
wages  as  mate.  937 

Where  the  contrad  is  nnder  (eal  mari- 
ners cannot  fue  in  the  Admiralty*  968 

The  Admiralty  jurifdidion  for  wages 
may  be  fuperfeded  by  agreement.  405 

One  part-owner  may  fue  another  who  is 
going  to  fea,  to  give  fecarity  for  the 
(hip.  890 

One  part  owner  may  fue  without  the 
others  on  the  llatutes  of  R.  a.      104$ 

Prohibition  to  the  Admiralty  of  the 
cinque-ports,  to  flay  a  fuic  for  piloting 
iliips  not  being  of  the  fociety.        249 

The  mafler  cannot  hypothecate  the  (kip 
before  the  voyage  begins.  695 

Whc<e 
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Where  a  deed  comes  in  by  incident,  the 
Admiralty  may  try  whether  it  be  frau- 
dulent. Page  761 

If  a  fuit  is  pending  in  B.  R.  againll  one 
in  the  Admiralty  cufto«ly,  he  mull  be 
turned  over  to  the  marihal.  936 

Sentence  of  a  foreign  .idmiralty  con- 
demning  a  (hip  as  unfit,  not  to  be 
read  in  an  adion  on  the  charter-party. 

1078 

SoDotBfon. 

Mortgagor  (hall  prefent  to  a  living  till 

foreclofure.  403 

Advowfon  is  aflets.  879 

Prefcntation  makes  and  prove*  the  feifin 

of  an  advowfon.  lOil 

See  maaxt  tinpcl^it. 

9ffll»at)it0. 

Affidavits  may  be  read  in  aggravation, 
where  the  matter  contained  in  them 
cannot  fubfid  as  a  diftinift  crime.  441 

Affidavits  fworn  before  a  Judge  in  /rr- 
landre&d  in  England.  545 

On  a  motion  to  (ubmit  to  a  fine,  the 
defendants  being  returned  relcuers 
affidavits  read  denying  the  fact  of  an 
arred.  642 

How  affidavits  mud  be  intitled.  704 

Affidavits  requifite  to  a  plea  in  abate- 
ment in  the  crown-office.  1161 

Soppletory  oath,  in  what  cafe  to  be  ad- 
mitted. 80 
'  Old  affidavits  not  fufficienc  to  hold  to 
bail.                                              1270 

An  affidavit  that  he  has  good  reafons  to 
fufped  that  the  fadt  was  done  by  A. 
and  B.  is  not  a  fufficient  compliance 
ViixiigGeo,  1.  c.  22.  to  entitle  plain- 
tifF  to  recover  in  an  aflion  againlt  the 
hundred  for  burning  his  barn.  It 
ihould  be  that  <<he  fufpeded  them  to  be 
the  men,  but  did  not  know  it."    1247 

See  Abatement. 

9se. 

If  what  cafes  tiie  parol  (hall  demor  on 
a  writ  of  error.  862 

Vol.  IL 


90reemcnt. 

Agreement  made  upon  good  'confiderati- 
on  is  to  be  confidered  in  equity  as  per- 
formed. Page  ^^6 

Specific  performance  decreed,  where  the 
party  infiftedioforfeit  the  penalty.  533 

Tenant  for  life  with  power  to  m^ke  a 
jointure,  remainder  over,  covenants 
^in  confideration  of  a  marriage  ponion 
to  make  one  out  of  certain  lands,  but 
dies  before  a  compieat  execution  of 
the  power,  according  to  his  marriage 
articles ;  the  remainderman  dcwreci 
to  perfed  it.  596 

Held  alfo  that  the  remainder-man  had 
no  equity  to  have  the  lands  exonerated 
out  of  the  perfonal  alTets  of  the  co- 
venantor. 596 

The  hulband  covenanted  to  take  up  his 
freedom  in  London  but  did  not:  his 
eflate  dillributed  according  to  the 
cultom.  455 

No  carrying  a  voluntary  parol  agree- 
ment to  make  a  fettlement  into  exe- 
cution. 738 

9ltCtl. 

Not  to  be  pleaded  to  a  perfonal  a£lion» 
without  alleging  the  plaintifF'to  be  an 
enemy.  1082 

9lmanacb.    See  £)uni»atr« 


9mhaCrdl^o|0. . 

Privilege  of  Ambaffadors. 

9menDment* 

Appearance  by  attorney  where  it 
be  by  guardian,  amended,  the 
ney  having  undertaken. 

Appearance  of  infant  by  attorney 
not  amendable  after  error. 

Leave  given  to  file  a  new  bill  to 
by. 

Declaration  amended  by  bill  filed 
fpecial  demurrer  and  argument. 
Yy 
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44? 

amend 

5.33 

after 
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In  an  a^jon  agnmft  a  returning  officer, 
for  refufmg  a  copy  of  the  poll,  fcvc- 
ral  millakfs  amended.  Pape  156 

Albion  for  dcubie  damages  on  a  falfe 
return  amended  after  error.  1227 

Amendment  aficr  plea    in  abatement. 

II 

Intrnvit  for  intra^^a-ttnt  in  a  declaration 
amendable.  807 

An  aJfumiJ::  laid  to  the  teftator,  amend- 
ed and  made  to  the  executors,  after 
ifiue  joined.  890 

On  p!ninii(F's  amending,  defendant  may 
elect  to  have  an  imparlance  or  cods. 

950 

Amendment  of  the  declaration  by  the 
bi^l  filed,  after  verdid.        1151,1162 

Entring  continuances  or  other  roinifle- 
rial  aft?  amendable  after  the  term  at 
common  Lw.  1  39 

AmciKiii.cnt    by   adding  continuances. 

734 

Defendant's  plea  amended  by  the  coun- 

UVi  draft.  846 

Rrp'ication  to  a  fpecial  plene  adm'inijira' 

:h  r)ot  am<»ndable  afier  trial  and  ver- 

iliot  Tct  a  tide.  1002 

P.jit'.iff    may    change    the    venue    by 

amending.  Il6*»  1202 

Dcti«r.i:ion  in  ejcilment  held  not  amend- 

aSlc.  1211 

F.jedjnefit  amende.*  by  making  the  verbs 

in  the  plural.  807 

D'claraiion   in    ejeflment  amended    by 

er.i.ir-ing   the  icjm  without  confent 

1272 
Jnccrt-ilnty  of  a  judgment  as  to  rhe  term 

in  cjfv;:mtnt  atuesidable.  682 

Scire  fo: ins  not  amendable,  but  mull  be 

qu.iuicd  401,  1  i^j^ 

An    infoimati  n    amended,     185,    871 

afier  plea  ij.  *tbacemont.  j^^ 

Infurmuiion  not  amendable  in  the  venue. 

911 
Counts   in    an   indldmcnt  can   not   be 

llru.k  uiit.  1026 

Plea   tvj  Jcitr  facias  at   the  fuit  0/  the 

crown,  aiiiL-nded.  686 

plea    10    information    of  quo    i::arrarJo 

amended.  970 

JS'-^mc  of  a  juryman   amended   at   the 
(fiaj.       '    '  12J4  I 


Want  of  %fimiliter  not  aided  or  amend-* 
able.     ^  Paic6\\ 

Writ  of  inquiry  amended  by  the  judg- 
ment. 684 

Amendment  of  judgment  by  the  ver- 
dia.  787 

Variance  in  the  nifi prius  roll  amended 
by  the  [Slea  roll  in  indidmenc  for  for- 
ger- 843 

Should  recover,  for  d9  recover,  amended 
after  error,  1132.  SbaUttcoytT,  1156 

Judgment  amended  after  error,  by  in- 
ferting  that  the  plaintiff  <mgbt  to  tc 
cover,  1 182 

Pofiea  amended  by  the  Judge's  notes. 

1197 

Special  verdifl,  that  a  bankrupt  bought 
and  fold  great  quantities,  amended  as 
to  the  quantities,  on  affidavit  that 
they  were  proved  at  the.  trial.         5 1 4 

An  old  judgment  by  confeffion  is  not  rp 
be  amended.  .  i2oy 

What  writ  of  error  is  not  amendable. 

807 

Writ  of  error  amended  by  flriking  out 
a  plaintiff.  892 

Writ  of  error  amended  without  cofts. 

85} 

The  court  tx  officio  may  amend  a  writ 
of  erro.**.  902 

Writ  of  error  returnable  before  judg- 
ment given,  not  amendable.  807 

A  new  roll  ordered  to  be  made  up,  the 
former  being  loft.  833 

A  new  writ  of  inquiry  ordered  to  be 
made,  on  lofs  of  the  formrr.        1077 

A  new  p'.^ftea  ordered,  the  former  being 
loft.  1264 

The  fcftions  can  not  amend  orders  by 
adding  new  averments.  1 1  jg 

After  error  in  the  Exchequer-chamber, 
the  ainendmenis  muft  be  made  in  B, 
R.  837 

See  Crcfpar0« 

3tncrccmcnt« 

In  mijMcorifia,  l^Cp  is  a  gopi  entry  of 
the  amercemeat  of  a  pecf*  215 

WJicfe 
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Where  a  mt!e  fnfequi  is  entered,  the 
plaintiff  need  not  be  amerced.  P.  574 

Muft  be  by  the  court,  and  not  by  the 
jory.  847 

9nn9er. 

Where  a  man  fubmits  by  covenant  to 
anfwer,  he  ihall  not  proted  himfelf 
by  pleading  penalties.  1 68 

9ppealto  JbeiBon0. 

Appeal  may  be  dirmifTed  for  want  of 
the  notice  appointed  by  the  feffions. 

315 

Appeal  muft  be  to  the  next  feflions 
after  removal,  not  date  of  the  order. 

831 

Appeal  of  felon?. 

Acqoittal  on  an  indiflment  for  murder 
is  a  foundation  to  bail  upon  an  ap- 
peal. 855 

Appellee  convi£^ed  on  the  mdiftment 
*      and  pardoned,  not  bailable.  85  8 

See  mxit. 

9ptfeatance. 

Defe6l  of  fummons  cured  by  appear- 
ance in  a  convidtion  before  juftices. 

261 

If  an  infant  refufes  to  name  a  guardian 
to  appear  by,  the  pUiotifF  may  do  it 
for  him.  1 07 6 

SeeSmenl^ment. 

9pp?cnt{ce0. 

The  fefTions  have  an  original  jurifdiflion 
to  difcharge  apprentices.        143,704 

Discharging  an  apprentice  without  af- 
iigning  a  good  reafon  in  the  order,  is 
ill.  704 

They  can  not  difcharge    for  ficknefs. 

U(ing  him  unkindly  is  not  a  fafficient 
reafon    in    an    order    of  difcharge. 

1014 


Can  not  be  difcharged  vrithont  appear* 

ance   or    fummons   of    the   mafter* 

PagilOl^ 

Joftices  can  not  order  money  to  be  re« 
turned  when  they  difcharge  him.     69 

Apprentice  bound  and  inrolled  in  Iah'^ 
don  may  be  difcharged  by  the  jufticea 
where  his  mader  lives.  665 

Apprenticeihip  is  diflblved  by  death  of 
the  mafter.  1 266 

Apprentice  after  his  matter's  death  turned 
over  by  his  widow  with  hit  own  con» 
fent,  gains  a  fettlement.  1 1 1 C 

Bankruptcy  of  the  matter  does  not  diN 
charge  the  apprentice,  moughicmay 
be  a  reafon  for  difcharging  him.     582 

Afiignment  of  apprentice  bound  out 
by  thejuftices,  not  to  be  vacated  by 
the  feilinns.  48 

One  of  the  juttices  to  allow  a  binding 
mutt    appear   to   be  of  the  quonmm 

1110 

Money  allowed  fat  cloaths  is  not  charge- 
able with  the  ttamp  duty.  *         1 132 

Apprentice  bound  for  four  years  gains  a 
fettlement.  1066 

Indtdment  for  not  receiving  an  appren- 
tice mutt  ttiew  the  binding  to  be  ac- 
cording to  the  ftatute.  1 268 
Where  the  apprentice  duty  is  not  paid, 
the  apprentice  gains  no  fettlement* 

903 
See  ibettletnent. 

9tbfttatfott« 

Rule  made  upon  a  witnefs  to  a  fubmif- 
fion  to  arbitration,  to  make  affidavit 
of  the  execution.  x 

The  ttatute  9^^.3.^.15.  does  not  ex- 
tend to  fubmiffions  by  rule  of  court. 

301 

Execating  an  award  by  procefs  of  con- 
tempt is  difcrecionary,  and  the  court 
will  not  do  it  when  there  are  contra- 
dictory affidavits  as  to  the  due  per- 
formance 695 

When  an  award  has  general  words  fuf- 

ficienc  to  take  in  all  matters  evidence 

cannot   be  admitted  that  fome  thing 

was  not  taken  into  confideration.  047 

Y  y  a  A  do# 


INDEX. 


A  Fernandas  executrix  is  within  a  general 

fabmiflion  of  all  matters  in  dilFerence. 

Page  ii^j^ 

Arbitrators  award  a  party  to  pay  coils, 

the  mailer  (hall  tax  them.  737 

Award  that  j1,  (hall  execute  a  covenant 

to  indemniify  B.  u  good.  903 

In  debt  on  an  award  a  mutnal  Aibmiffion 

mud  be  ihewn.  923 

Award  to  give  fecurity  for  an  annuity, 

Aot  faying  what  fecurity»  ancertain. 

1024 

To  ftay  proceedings,  not  final.  i&. 

Award  to  pay  colls  to  be  taxed  by  one 

not  an  officer  for  that  purpofe,  is  ill. 

1025 

Awarding  the  giving  a  note  is  the  fame 

as  awarding  payment  at  a  future  day. 

1082 
A  demand  as  executrix  is  within  a  ge- 
neral fubmiflion  to  an  award.         1 144 
An  award  cannot  be  complained  of  till 
the  fubmiffion  is  made  a  rule  of  court. 

1178 

8ee  3ttact)iiient. 

9rrc(t. 

Jttftices'  warrant,  where  he  has  not  power 
to  grant  one,  will  not  juftify  the  officer. 

I002 

A  battery  cannot  be  juflified  by  an  arrell 
onlv.  1049 

See  "Bail. 

9rtfcle0of  t^  fSeace. 

Threats  or  a  fa  A  committed  before  an 
ad  of  grace,  may  be  a  ground  for 
them.  473 

See  ^utttt  oftl^  peace. 

2((Iet0. 
An  heir  hath  lands   by  hereditary  de- 
fcent,  yet  he  Ihall  not  be  liubie  for  the 
debt  ot  his  anceflorany  farther  than  to 
the  value  of  the  lands  defcenJed.  665 
/.dvowfon  is  afiets.  879 

U  here  a  bond  is  forfeited,  in  the  life- 
time ol  the  teilator,  the  penalty  is 
the  legal  debt,  and  on  tne  iHue  wha. 


is  due  mud  cover  fo  much  afleti; 
but  on  a  bond  where  the  day  of  pay- 
ment is  not  come,  the  afleu  only  can 
be  covered  for  the  Aim  in  the  condi- 
tion. Page  \02% 
Lands  devifed  to  the  heir  for  payment  of 
debts  are  aiTets  by  defcent.  1 27O 

See  Cj;e(ttto^  ifrctre  ifaciai. 

3ffiSnmeilt.     See  Bankrupt— Debt  to  tbt 
King. 

SfftttnpQt. 

To  pay  for  a  fet  of  fails  upon  rrqoeft, 
a  fpecial  requeft  need  not  be  laid.    88 

Forbearance  is  no  confideration.  where* 
there  was  no  caufeof  a^ion  before.  94 

On  a  (lock  contra^  the  difference  held 
to  be  money  received  to  the  plain- 
tiff's ufe.  406 

Where  the  thing  contraAed  for  is  not 
delivered,  the  money  paid  for  it  ia 
received  to  the  other's  oie.  407 

A .  llranger  to  the  confideration  can 
maintain  no  a^on.  592 

Where  there  is  a  fpecial  agreement,  the 
plaintiff  cannot  go  upon  a  general 
indebitatus  ajfumpfit^  unlefs  the  agree- 
ment is  fully  performed  on  the  plain- 
tiff's part.  648 

Where  a  debt  is  to  arife  upon  n  condi- 
tion fubfequent,  there  muft  be  an 
exad  performance,  to  in  title  the  plain- 
tiff to  recover  on  a  general  indebitatus 
ajfumpfit,  ^  653 

No  ad  ion  lies  for  work  done  in  ezpeda- 
tion  of  a  legacy.  728 

Fees   to  ufher  of  black  rod  recovered. 

747 

MaRers  of  (hips  and  owners  are  gene- 
rally liable  for  repairs,  unlefs  done 
on  a  particular  undertaking.  816 

Where  money  is  extorted  by  dnrefs  of 
goods,  ajfumpfit  will  lie  for  it.        915 

Affumpfit  will  not  lie  for  a  paft  confidera- 
tion, unlefs  it  waa  at  the  reqotll  of 
the  party.  933 

Where  a  man  has  covenanted  to  ac- 
count for  money  to  be  received  to 
another's  ufe^  ajjumpfy  will  not  lie* 

1027 


INDEX; 


9ttac^ment. 

Granted  on  the  firft  mocion  for  ufing  the 
procefs  of  the  court  cootempcuoufly. 

Page  185 

Sc  ^f  *n  attachment  goes  abi  )lu:ely 
where  contemptuous  words  are  fworn 
to  only  by  one  wicnefs. '  106S 

On  attachment  the  party  is  not  bound 
to  anfwer  what  in«iy  convidl  him  of 
another  offence.  444 

Attachment  for  not  performing  an  award, 
difchargcd  by  bankruptcy  and  certifi- 
cate. J 152 

fltefcue. 

See  Contemtrt. 

9tto;ne^. 

The  different  manner  of  proceeding 
againft  attornies  in   B,  R,  and  C.  B. 

76 

The  manner  of  inrolling  them.  77 

Bound  by   hit    undertaking  to  appear 

for  an  infant.  114 

A  general  admilHon  of  a  procheln  atny  to 

profecute  all  fuits  is  fufiicient.  304 
The    attorney    ordered    to    pay    coils, 

where  the  plaintiff  could  not  be  found. 

402 
Where  the  papers  are  loft,  the  attorney 

OA  the  other  fide  ihall  give  a  copy. 

Replication  rnn  eft  attorn*  mnft  not  con- 
clude a/ ^<i//.  532 

In  what  cafes  the  court  will  order  an 
attorney  to  deliver  deeds.  547 

Attorney  ordered  by  rule  to 'deliver  writ- 
ings. 62 1 

Attornies  mud  deliver  bills  before  they 
bring  an  a^on  for  them.  633 

Where  an  attorney  undertakes  to  ap- 
pear»  the  court  will  oblige  him  to 
do  it  at  all  events.  693 

Where  warrant  of  attorney  is  given  to 
execute  a  deed,  it  mull  be  executed  in 
the  name  of  the  principal.  705 

Where  there  are  two  executors  and  one 
under  age,  tiiey  may  fue^  but  cannot 
be  fued^  by  attorney.  784 


An  attorney  of  C.B.  mud  plead  his  pri-» 
vilege  in  B*  R-  and  cnnot  be  dif" 
charged  on  common  bail.       Page  864 

The  executrix  of  an  attorney  pays  no 
cofts,  though  a  fixth  part  of  the  bill 
is  taken  off.  1056 

Attorney  prefent  at  putting  in  an  an* 
fwer^  not  obliged  to  give  evidence, 

1122 

Clerk  of  the  crown -office  may  have  a 
rule  for  the  original  client  to  pay  him. 

1126 
See  p^iWlege. 

9tt3;niitent. 

Grantee  of  ar  reverfion  could  not  main* 
tain  covenant  without  attornment  be* 
fore  the  fiatute  4  j^nn.  78 

Grantee  of  a  rent  before  the  (latute  4 
y^fiM,  cannot  di^rain  without  attorn- 
ment. 106 

9bermcnt. 

In  B.  R.  calling  the  defendant  admini* 
ilracor  in  the  declaration  is  fufficienr, 
without  a  fpccial  averment.  781 

On  a  covenant  to  iland  fcifed  for  love 
and  affedion,  one  named  in  the  deed 
may  aver  himfelf  a  relation.  934 

Where  a///if//,  or  /ciefu^  may  amount 
to  an  averment.  233,  904 

la  avowries  commencement  of  parti« 
cular  eftates  muft  be  (hewn.  796 

In  avowry  for  an  amercement  in  a  ]eer» 
the  avowant  muft  aver  that  the 
plainiifi:'  was  guilty;  aditgria  trefpafs. 

«47 

An  authority  in  matters  relating  to  pub- 
lic julUce  is  joint  and  fever al.         1 17 

9um'ta  qnercU. 

The  court  refufed  to  fet  afide  execu* 

tion    oa    a   releafe  of  the   tclt-tor, 

Y  y  3  which 
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wbichwat  controverted  and  left  de- 
fendant to  his  auJita  querela,  P.  z  198 
Where  nicbiis  are  returned  on  a  /cire 
faciat,  the  court  will  relieve  upon 
motijn,  if  the  party  applies  in  rea- 
ibnable  time.  1075 

9tDani.    See  9tUttatf on. 


«att. 

In  nubat  cafes  Ball  is  required* 

THE  a^  requiring  affidavit  of  10/. 
due,  in  order  to  hold  to  bail, 
does  not  fuperfede  the  adt  of  11  IVilL 
3.  which  requires  affidavit  of  20/.  in 
the  counties  palatine.  1 1 02 

Affidavit  of  a  debt  as  appears  fy  the  bond 
isnotfttfficient.  1157 

y^ffidavic  of  belief  of  a  debt  is  not 
fufficient.  1209,  1226 

Jis  appears  by  the  tefiator^s  books,  is  not 
fufficient.  1 2 1 9 

An  old  affidavit  is  not  fufficient  to  hold 
to  bail.  *  1270 

Defendant  zherznonprof,  held  to  bail 
in  afccond  adion.  439 

Held  to  bail  in  debt  upon  a  judgment, 
where  he  might  have  pleaded  bank- 
ruptcy in  the  firil  a<^ion.  477 

No  ipecial  bail  in  adion  on  a  fcconi 
judgment.  782 

Where   the  original   debt  does  not  le 
quire  bail,  the   addition  of  cofis   will 
not  warrant  the  holding  to  bail  on  the 
judgment    _  ,        ^  975 

To  hold  to  bail  in  an  inferior  court  theie 
mull  be  an  affidavit  of  the  debt.     934 

No  fpecial  bail  on  judgment,  afrer  de- 
fendant has  been  fuperfedcd.        1039 

Special  bail  required  in  adion  by  the  loier 
for  money  loll  at  play,  ^^79 

Special  bail  may  be  required  in  truver 
without  a  Judge's  order.  1 192 

Od  alecond  writ  (pending  a  fir/l)  ccm- 
roon  bail  (hall  be  t^ken.  1209 

Where  a  defendant  has  been  cii (charged 
00  perjured  bail,  he  may  te  held  to 


bail  on  a  fecond  writ  before  the  £rft  it 
d  i  fcon  tin  ned .  Page  1 3 1 6 

Common  bail  ordered  in  id  ion  on  a 
new  note  given  after  the  former  ac- 
tion fupcrfeded.  1218 

A  debtor  difcharged  on  an  infolvent  ad 
makes  a  new  promife,  he  ihall  not  be 
held  to  bail.  1233 

Common  bail  ordered  for  money  recover- 
ed in  a  foreign  court.  1243 

Putting  in  bail  where  not  required^  does 
not  preclude  the  court  from  ordering 
common  bail.  1077 

Bail  to  the  Sheriff  and  Bail  abavg* 

The  (heriiF cannot  take  bail  on  an  attach-^ 
mcnt.  479 

Sherifls'  officers  ought  not  to  be  bail. 

89a 

If  the  defendant  neglefls  to  put  io  bail, 
the  bail  bond  is  forfeited,  though  the 
plaintiff  took  no  ftep  10  qnicken  him. 

1262 

A  bail  bond  to  appear  to  a  writ  return* 
able  out  of  term  is  void  on  the  face  of 
it.  399 

If  the  principal  dies  between  the  return 
of  the  ca.  fa,  and  of  the  feccr.4/2iVtf 
facias^  the  bail  are  liable.       511*  717 

Bail  bonds  need  not  ptirfue  the  words  of 
the  procefs.  1 15J 

Sunday  not  computed  as  one  of  the  foar 
days  for  putting  in  bail.  782,9x4 

Upon  binds  the  bail  muft  juliify  to 
double  what  1$  really  due.  8z» 

The  bail  to  the  (heriHTmay  put  in  bail 
above  sgaintt  the  defendant's  will.  876 

Bail  may  Surrender  before  a  right  a^ion 
h  brought  although  another  had  been 
commenced  by  wrong  procefs.      915 

Where  mere  is  recovered  than  the  debt 
fworn  to,  the  bail  are  liable  only  for 
that  fum  and  the  coils.  922 

The  King's  debtor  may  be  brought  up 
by  his  bail  at  the  fuitoi  a  private  par- 
ty, and  furrendered.  641 

Bail  of  a  convi£k  allowed  to  furrender  in 
dikharge  of  ihcmiclvcs.  izij 
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Ptvceeeiifigs  dgain/l  Bail* 

Bail  bond  cannoc  be  affigned  by  the 
under- (herifPs  cleric.  Page  60 

Sheriff  may  affign  the  bail  bond  cue  of 
his  county,  and  the  aftion  may  be 
brought  where  the  ailignment  is  made. 

.  727 

In  adion  on  bail  bond  the  arrefl  is  not 
traverfable.  444,  643 

What  amounts  to  the  (hewing  a  bail 
bond  to  be  taken  by  the  name  of  office. 

893 

Matter  aifignable  for  error  by  the  prin- 
cipal, not  affignable  by  the  bail.    '  1 97 

Proceedings  againft  bail  ftayed,  pending 
error  by  the  principal^  419.  But  not 
till  bail  in  error  is  put  in.  781 

Proceedings  not  ftaid  on  error  brought, 
when  the  time  for  furrendering  is 
lapfcd.  443 

But  the  bail  may  have  four  days  after 
affirmance  to  pay  the  money.        1 270 

If  the  plaintifF  obtains  execution  onjlhe 
facias  againd  the  bail,  pending  error, 
the  court  will  not  fet  it  afiJe.         526 

Bail  who  have  negledted  to  furrender, 
may  have  execution  ilaid  till  afrer  af- 
firmance of  the  principal  judgment. 

872 

Where  no  bail  in  error  Is  required,  the 
b.iil  applying  to  ftay  proceedings  muil 
undertake  for  the  colls  on  the  writ  of 
error.  877 

Si  in  facias  muft  He  four  days  in  the  of- 
fice before  the  return,  as  well  where  a 
fcire  feci  is  returned  as  a  n'chil,  644 

May  be  ferved  at  any  time  before  the 
riling  of  the  court  upuu  the  return 
day.  ibiil. 

Fifteen  days  between  the  teflco^  the  firll, 
and  the  rerurn  of  the  fecond  jA,'e  fa- 
etas  are  fuiricif  nt.  1 1  ^9 

PlainiifFcaonoc  call  for  a  return  of  the 
ca./a.  pending  error.  1 186 

Scire  facias  on  the  recognizance  cannot 
bear  te/u-  the  fame  day  ihii:  me  party 
makes  default.  1220 

M«y  be  ttjie  the  day  of  the  return  of  \ht 
ca.  fa,  866 

Capias  ad  fat  sfac'te^idum  1  i  es  agai  n  (I  b  - : ! , 
wi*.h;)Ui  ^  fifii  fa<iai,  822^  *  J  39 

Equitable  coits  not  %  lowed  out  of  i!ic 
penalty  of  iherc.ojnii'uUwC.  ^ib 


Scire  facias  agaioft  bail  is  not  amend- 
able. Fagei\6^ 

Perfons  becoming  bail  in  fiditious  names, 
fet  in  the  pillory.  384 


Bail 


tu  error. 


No  bail  required  in  error  on  oatlawry, 
till  reverfal.  951 

Special  bail  required  on  reverfing  an 
outlawry,  though  no  affidavit  of  the 
debt  made  originally.  1 178 

On  error  of  a  judgment  on  a  bottomree 
bond,  bail  required.  476 

On  a  fecond  writ  of  error  there  mad  be 
new  bail.  527 

An  executor  is  not  obliged  to  give  b^il  in 
error,  but  the  cou't  may  take  it,  745 

Bail  in  error  is  not  required  on  a  bond  to 
pay  for  fuch  beer  as  fliou!d  be  de- 
livered. 1190 

Upon  error  in  debt  upon  a  bond,  the 
bail  is  to  be  bonnd  in  double  the  pe- 
nalty recovered  ;  but  by  the  coune  of 
the  court  it  is  Jufficient  if  they  judify 
in  double  what  is  really  due.         821 

Bcil  in  criminal  lajet* 

The  cor.imon  recognizance  on  a  certio* 
rari  to  remove  an  indlitment,  does 
not  oblige   to  the   pa);acnt  of  coils. 

1165 

Sickncfs,  unlefs  caufcd  by  the  confine- 
mcnt,  no  induccnent  to  bail  one  com- 
mitted for  high  treafon.  4 

A  year's  imprifonment  without  prnfc- 
cution  inducement  to  bail  in  high 
treal'on.  5 

Appellee  of  murder  found  guilty  canroc 
be  b-iled  without  confcnt,  though 
the  appellant  delays  the  profecution. 

402 

Ac.quittal  on  indi£lmcnt  of  rourdrr  is 
foundation  to  baii  U}.'on  appeal.     85^ 

Appellee  convifted  on  iniiiclincnt  and 
p<truoned,  net  hniiable.  858 

One  ch;;rgeJ  with  a  wurdcr  in  Portug.i!, 
no:  ba:!ed.  848 

Id  uraer  ro  bail,  the  court  will  not  ex- 
itm  lit*  wiipther  the  offence  for  which 
he  is  coa.;Li':eil  is  of  uic  fame  kind 


Yy4 


with 
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with  others  of  which  he  has  been  ac- 
'     quitted.  PageSyl 

The  depofitions  taken  before  the  coro- 
ner, and  not  the  verdid,  are  to  guide 
the  court  as  to  the  expedience  ot  bail- 
ing for  murder.  911,  1242 

Court  will  not  order  a  wounded  perfon 
to  be  vifued,  in  order  to  bail  the  of- 
fender. 547 

A  prifoner  pofiiively  charged  with  a  rub- 
bery,  not  to  be  bailed  on  affidavits  of 
innocence.  1138 

Information  againd  a  judice  of  peace  for 
bailing  a  felon.  1216 

Convid  for  a  libel,  being  ill,  bailed  be- 
fore judgment.  9 

Where  a  itatute  inflifls  imprifonment, 
the  court  on  a  certiorari  returned  may 
sidmit  to  bail,  and  after  confirmation 
inraprifon  for  the  reft  of  the  time.  531 

In  an  appeal  of  murder  where  it  is  by 
writ  on  the  civil  fide,  two  ball  are  only 
required  to  bail  appellee,  corpus  pro 
cor  pore*  855 

Eutif  it  comes  on  the  crown  fide  by  cer- 
tiorari^ there  muft  be  four.  ibiJ\ 

Where  on  an  indidment  for  murder  the 
j>rifoner  pleads  a  pardon  before  con- 
viction, the  court  will  not  require  bail 
for  his  appearance  to  anfwer  an  ap- 
peal. 1203 
«ailtff. 

/\n  aft  of  an  agent  cannot  be  affirmed 
as  to  part  and  avoided  as  to  the  reft. 

859 

A  man  fells  goods  or  lays  out  money 
wrongfully,  the  owner  may  charge 
hijn  as  bailiff,  or  as  a  wrong  doer, 
bc  his  eledion.  S60 

llBaiiment. 

Delivery  to  the  ufe  of  a  creditor,  vefts 
the  property  before  agreement,  if  he 
does  not  di (agree  after.  165 

A  parol  gift,  without  fomc  aft  of  de- 
livery, will  not  alter  :he  property.  955 

But  a  lodg?rs'  leaving  ih?  key  of  his  ruom 
with  the  miitiefs  of  the  houfe,  held  a 
iuthcient  delivery  to  veil  the  property 
in  her  by  parol  gift.  955 

On  a  bare  leaving  a  thing  in  another's 
cuftody,  the  law  raifes  a  promile  not 
grofsly  to  negletl  or  abufc  it.       1099 


A  fa£lor  cannot  pawn.  Page  1 178 

Bailee  for  fafe  cuftody  cannot  pawn.  1187 
Where  goods  are  fold  by  a  fador  at  hu 
own  rifque,  the  vendee  held  anfwer- 
able  to  the  owner.  11 8a 

See  ©afllff. 

Vanbropt0. 

A  farmer  who  buys  and  fells  potatoes 
may  be  a  bankrupt.  513 

He  who  has  the  body  in  execution  can- 
not be  a  petitioning  creditor.         653 

A  debt  con  traded  after  an  adt  of  bank- 
ruptcy is  no  ground  for  a  conamiffioa. 

744 

Note  of  above  ^x  years  ftanding  ground 
for  commiffion  of  bankruptcy.      746 

Affigneeofa  bond  cani|ot  petition  for 
a  commiffion  of  bankruptcy.  899 

Note  indorfed  to  a  debtor  of  a  bankrupt 
after  the  bankruptcy  cannot  be  fet  off* 

1234 

Going  out  of  town  to  gain  the  term  an 
ad  of  bankruptcy.  809 

Bankrupt  not  admitted  to  prove  his  own 
ad  of  bankruptcy.  8s8 

Affignee  of  a  commiffion  may  declare  on 
a  promife  to  the  bankrupt.  697 

What  meddling  with  the  effeds  of  a 
bankrupt  is  a  converfion.  813 

A  ilranger  difpofes  of  a  bankrupt's  mo- 
ney in  purchafes,  the  aiTignee  feizes 
part  of  the  purchafed  effeds,  this  af- 
firms the  whole  tranfadion  and  be 
cannot  maintain  trover  for  the  mo- 
ney. 859 

Debt  upon  contingency  not  yet  hap- 
pened cannot  be  claimed.  869^ 

AH  bonds,  iffc.  payable  at  a  fntnre  day 
are  within  7  Geo.  i.  r.  3 1 .  121 1 

How  far  certificate  is  evidence  of  bank- 
ruptcy. 533 

The  bankruptcy  of  the  obligor  does  not 
difcharge  a  bond  conditioned  for  his 
executor  to  do  an  ad.  867 

Bankrupt  difcharged  from  bills  drawn 
before  his  bankruptcy,  though  pro- 
telled  and  returned  after.  949 

Not  difcharged  from  a  recognizance  ii 

bail  on  error  where  the  affirmance  u 

alter  the  bankruptcy.  1045 

Difcharged 
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Difcharged*  of  a  contempt  in  not  per- 
forming an  award.  Pagf  1 152 

Where  the  breach  of  a  bond  it  after  a 
bankruptcy  the  bond  is  notdifcharged. 

1160 

A  bankrupt  difcharged  from  a  judgment 
given  after  bis  bankruptcy  for  a  debt 
auc  before.  1196 

Separate  creditor  may  come  in  nnder  a 
joint  commifiion  of  bankruptcy.     99$ 

A  joint  commiOion  difcharges  each  part- 
ner as  to  his  feparace  debts.         1157 

Future  effeds  of  a  fecond  bankrupt  con« 
tinue  his  property  tiil  feized.       1 207 

Bankrupt  difcharged  for  faults  in  the 
commitment.  880 

The  fortune  of  a  wife  may  be  fettled  on 
hu/band  till  he  fails,  and  then  to  her 
feparate  ufe.  947 

Delivery  to  the  u(e  of  a  creditor  veils  the 
property  before  agreement  if  he  does 
not  d  i  fagree  after.  1 65 

See  IDebt  to  tl^e  ftfng. 

Varsain  anti  dale* 

Pleading  a  bargain  and  fale  without 
(hewing  it  to  be  for  a  valuable  con- 
iideration  will  be  ill  upon  demurrer, 
but  is  cured  by  verdidt  or  taking  i/fue 
on  a  collateral  fad.  1229 

Saren  ani»  fttat. 

May  join  in  an  adion  for  rent  of  the 
wife's  land.  229 

The  hufband  alone  may  fue  for  mali- 
cious profccution  of  the  v^\h  per  quod 
he  was  put  to  cxpeace.  977 

Shall  join  in  adion  for  the  efcape  of  one 
in  execution  for  a  debt  to  the  wife.  726 

In  adlion  by  hu/band  and  wife,  defeudapt 
not  allowed  to  controvert  the  marriage 
on  the  general  ifluc.  4^0 

Trcfpafs  for  entering  the  plaintifr's  houfe 
and  beating  hi^  wife.  61 

Meat  and  drink  found  for  the  wife  not 
allowed  in  evidence  as  found  for  the 
hun}and.  127 

Where  a  wife  goes  away  with  an  adul- 
terer the  hulband  cannot  be  charged 
for  neceiK&ries,  647 


Hufband  not  chargeable  for  goods  fold 
to  an  adulterous  wif^.  Page  706 

Wife  living  in  a  lewd  manner  while 
with  her  hufband,  elopes >  and  after- 
wards defircs  to  be  received  again,  or 
all()wed  a  maintenance.  Hufband  re- 
fufes  the  latter,  but  fays  (he  fhall  live 
in  his  garret.  He  is  not  liable  for  her 
debts.  87^ 

The  hufband  not  charged  for  necefla- 
ries  for  the  wife  at  a  fpunging  houfe 
when  (he  is  committed  for  an  ofience. 

1122 

A  hufband  who  turns  away  his  wife 
without  caufe  and  refufes  to  provide 
for  her,  cannot  make  a  particnlar 
prohibition.  1214 

Wife  of  one  defendant  not  a  witnefs  for 
the  other  on  an  indidlmenc.  109^ 

Wife  witnefi  on  behalf  of  defendant  to 
prove  goods  delivered  on  hufband'a 
credit.  ^04 

Declaration  of  wife  evidence  again (1  her 
hufband  in  a  caufe  for  nurfing  a  child. 

527 

Wife  evidence  againfl  her  hafband  oa 
indidment  for  aiOaalting  her.  653 

Wife  de  faao  may  maintain  tft(DtA% 
againft  her  hufband.  j^ 

Wife  defaao  acquires  for  her  hu(b8nd 
during  cohabiution.  %q 

Hufband  cannot  flop  the  wife's  proceed- 
ings in  fpiritual  court  for  defamation. 

Coverture  of  the  defendant  after  the 
adioQ  brooght  cannot  abate  the  plain- 
tiff's writ.  3 1 J 

In  what  cafe  the  hufband  (hall  he  obliged 
in  equity  to  make  a  provifion  for  his 
wife  in  confidcration  of  etfeds  which 
he  claims  in  hi  r  right.  239 

Chancery  will  order  a  legacy  to  a  wife  to 
be  put  out  for  her  ufe,  where  the  bill 
is  by  the  executor.  ^q* 

Though  the  fcaie  has  power  to  make  a 
will,  yet  the  baron  fhall  have  admi- 
niftration,  891,  1118.  Butnotwherc 
he  has  departed  with  all  intertflin  her 
ellatc.  ,^,, 

Married  woman  taken  in  execution  not 
difcharged  without  appearance  of  coi- 
Infion.  1167,1237 

A  wife 
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A  n^fe  arrtflcd  for  her  dthi  ^itm /ola  dif- 
charged.  Pa^i  izjz 

A.hufband  has  not  power  to  confine  his 
wife  without  caufe.  478 

A  feme  covert  may  be  convided  for  fel- 
ling gin.  1 1 20 

la  ujum  fuum  proprium  convnteruniii  well 
enough  in  trefpafs  againll  them*  IC94 

Hufband  may  pray  fuicty  of  the  peace 
againfl  hii  wile.  1207 

®ar«    See  9ccottnt,  9c{r. 

In  »n  order  of  baftardy  made  at  the  fcf 
fions  a  fummont  it  prefumed.         ^75 

A  woman  with  child  of  a  baAard  is  re- 
moved«  and  privately  returns  and  is 
delivered,  the  fctilement  of  the  baf- 
tard  is  where  (he  was  fent.  476 

The  fex  of  the  ballard  mult  be  fpecified 
in  an  order.  s<^3 

"Whcjrc  two  julliccs  have  made  an  order, 
the  felBons  have  no  jurkfili£licn  .but 
upon  appeal.  ii'J, 

B.iHard  chargeable  only  where  born.  644 

Aitfr  dcfcndani  is  illfchirgcd  at  fcliioiis 
a  new  order  of  ballardy  cannot  be 
made.  716 

Order  10  provide  for  ba.lard  till  nine 
years  old,  if  it  (houid  fo  long  live 
good.  788 

That  the  hulband  was  abfrnt  (jx  years 
and  clc/tf.dant  had  kncn'Wgc  cf  the 
%\  i(e,  no  ijocd  ground  for  order  of  buf- 
t^uiy.  811 

TiiCi'^^h  the  huCband  is  in  EroJauJ,  ytt 
if  no  atc^.^^  can  be  proved  the  iilue 
ire  b;«!iaiJ^.  9*25 

Wiierc  li  is  t»;und  the  hufband  had  no 
.-iccefs,  thMc  i.s  no  prcfumpiion  of  !«•- 
;;iiin]acy.  51 

Vvi.cre  acc*.r>  is  prcLumcd,  yet  evidence 
may  be  given  ot  ihc  impoilibiiuy  ot 
L«'gci:if»g  cl'.iliiren.  940 

Jf  M.  .isK'.  Is  of  thehufl)aad  be  adjudged, 
\'.:c   r«»  hr?  l\:ilarii<.  IO76 

/\  h.iniJ  i>  with  n    ihe  fiatute  of/*,  iif 

J/,  a;;a;hlt  taking  away  young  women. 

1  1162 


There  muft  be  a  tftttrmn  in  an  order  tt 
baftardy  by  borough  jultices  Pa^egj^ 

Two  ju  dices  can  not  acquit  a  maa  charged 
with  a  baftard.  1056 

The  pariih  cannot  appeal  againft  an  order 
of  ballardy*  thoogh  die  dei^endant 
may.  UiJ, 

A  baflard  intended  to  be  born  where 
the  order  Aates  him   to  be  baptized^ 

1166 

Baftard  of  a  certificate  peribn  is  fettled 
where  born.  1168 

l^atter^. 

A  battery  cannot  be  julUfied  by  an  arrell 
only.  1049 

See  Z^tefpoftf. 

StlU  0f  tp^n^t  ahu  {r^omiOorc 
notei. 

Chjb  nofesi 

I  A  party  receiving  a  goldfmith's  note«nd 
tendering  it  the  next  day  according  id 
ufiige  does  not  be;4r  the  lofs.  415 

CaHi  notes  left  and  cancelled  in  order  to 
receive  the  moneys  and  renewed  notes 
taken  upon  a  l^op,  does  not  throMf 
the  Iof>  upon  the  taker  of  the  no;es. 

4>6,  550 

Within  what  timcagoldfmith's  notemoft 
be  demanded.       50b',  707,  910,  1 175 

Noie  paid  away  in  the  afternoon  and 
iiofptd  next  morning  mull  be  made 
good.  n^S 

Bills  of  Ejicbangi, 

A  bill  payable  out  of  a  particular  fund 

is  not  a  bill  of  exchange.  591 

Pay  cut  of  my   half-pay  by  advance  a 

gocd  bill.  ;6l 

A  bill  not   payable  to  crcer,  <Sc.   a  bid 

ofexihan^e.  121 1 

T.'jcre  may  be  a  partial  acceptance  of  a 

bill  or  exchange.  214 

V\  hat  amctnts  to  an  acccp t:.nce  of  a  bill 

oi  CXvllaD^e.  t?48 

latcieA 
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Incei^ft  given  firdm  the  time  of  accept- 
ance. Page  649 

A  man  cannot  be  fued  here  on  his  ac- 
ceptance of  a  bill  of  exchange  abroad, 
after  he  has  been  difcharged  by  the 
laws  of  that  country.  733 

lodorfee  indulges  the  acceptor  for  20 
days,  the  rifque  is  his  own.  792 

Need  not  aver  the  a^,ceptance  of  a  bill 
was  in  writing.  817 

The  acceptor  cannot  fet  up  (or^ty  of 
the  bill.  946 

A6lion  lies  againd  a  fervant  opon  a  bill 
drawn  on  him  and  accepted  generally, 
though  the  order  is  to  place  it  to  the 
account  of  the  maflsr..  955 

A  parol  acceptance  is  fufficient  ina6Uon 
again  ft  the  acceptor.  1000 

Acceptance  of  a  bill  of  exchange  to  pay 
when  the  goods  are  fold,  good.  1 152 

An  acceptance  to  pay  at  a  goldfmith't 
mud  be  tendered  within  the  fame  time 
that  a  note  maft.  11 95 

Acceptance  to  pay  as  remitted,  no  ab- 
fol  u  te  acceptance.  12x2 

In  a6lion  againft  the  acceptor  of  a  bill 
the  hand  of  the  drawer  need  not  be 
proved.  648 

Indorfor  of  bill  of  exchange  may  be 

charged,  '  without    reforting    to   the 

drawer,  441,  515.     CcHtia  in  notes, 

649,1087. 

The  indorfor  may  be  alleged  to  be  liable 
accjrding  to  t.h;  tenor  of  the  indorfe- 
ment.  478 

A  contempt  to  take  but  execution  both 
againft  the  drawer  and  indorfor.   515 

Feme  covert  cannot  indorfe  a  bill  of  ex- 
change 516 

The  order  of  an  inJorfee  may  fue  on  a 
general  indorlscient  to  hira  only.  557 

JEijldcr  of  bill  mull  tender  it  before  the 
three  days  of  grace  expire.  829 

Intereft  on  a  bill  not  to  be  allowed  with- 
out a  proteft.  910 

"Where  a  man  has  owned  his  hand  to  an 
indorfcment,  he  lh:;ll  not  fet  up  a  de- 
fence of  ioTgtiy  by  Amiliiude.     1051 

^e  (E^aiming. 

Prcm'JJory  notes. 

The  6nj  is  maurial  in  fetting  forth  a 
Aute*  22 


Note  to  pay  two  months  tfier  the  (hip 

is  paid  o£F  is  good.  Page  24 

Note  to  be  accountable  for  money  is 

within  the  fiatute.  629 

What  a  negotiable  note.  706 

Note  payable  (o  many  days  after  mar- 

riage  not  a  negotiable  note.  1 1  j  i 
A  note  payable  fo  many  days  after  the 

death  of  the  drawer's  father  is  good. 

Note  to  deliver  horfes,  &r.  and  pay 
money,  not  within  the  ftatute.     1271 

A  note  to  pay  for  the  debt  of  another^ 
is  negotiable.  264 

A  note  alleged  to  be  written  by  the  de« 
fendant,  need  not  be  faid  to  be  figned« 

399 

Fecii  notam  per  quam  prtmifit  folvere  im- 
port a  figning.  609 

Coniideration  of  a  promifTory  note  in- 
quired into.  674 

Debt  lies  not  upon  a  promiflbry  note.  680 

Within  what  time  a  note  ought  to  be  de- 
manded. 910 

Where  part  of  a  note  is  received  of  the 
drawer,  the  indorfor  is  not  to  be  re- 
forted  to  for  the  reft.  745 

A  joint  or  fcveral  note  how  to  be  oe« 
clared  on.  76,819 

There  muft  be  a  demand  on  the  drawei* 
of  a  note  before  indorfor  can  b« 
charged.  649,  1087 

Indorfcment  of  note  ftruck  out  at  uifi 
prius.  iioj 

After  judgment  by  default  a  promiiTory 
note  fet  out  in  the  declaration  ne?a 
not  be  proved.  1 149 

The  innocent  indorfee  of  a  gaming  note 
can  maintain  no  adtion  againft  the 
drawer.  •  *  5  J 

Note  indorfed  to  a  debtor  of  a  bank- 
rupt aficr  the  bankruptcy  cannot  be 
fet  off.  1234 

If  indorfer  pays  part  of  a  note,  demand 
on  the  drawer  is  unnecefTary.       1246 

Notes  may  be  indorfed  by  an  aJminiilra- 
tor.  1360 

The  breach  muft  be   fet  out  as  particu- 
larly as  the  covenant,  217 
Bond  to  rtfand  part  of  a  portion  fet  afide. 

2^0 
Boni 
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If  any  intf  red  was  paid  apon  an  old  bond 
after  the  day,  it  mult  be  a  plea  upon 
the  ftatute.  Page6^2 

The  indorfement  of  inrcrefl  being  paid 
within  20  years  (hali  W  given  in  evi- 
dence though  under  ilie  hand  of  the 
obligee.  826 

Indorfement  made  by  obligee  on  an  old 
bond  after  the  prefumprion  had  taken 
place,  not  admitted  in  evidence.  827 

The /olvfnrium  in  a  bond  may  contain  a 
fufficienc  defcription  of  the  obligee. 

_  945 

Vide  IReOsnatfon,  CtaDe. 

1Boo!i0. 

Where  a  rule  may  be  had  to  infped  them* 
See  CUDtnce. 

They  who  are  not  chargeable  to  repair 
of  common  right  may  difcharge  them 
felves  upon  Not  guilty.  180 

The  king's  bench  has  concurrent  jurif- 
di^ion  with  the  felEons  about  repair- 
ing bridges.  i^U, 

Certiorari  may  be  granted  where  pri- 
vate perfons  are  charged  to  repair  a 
bridge.  900 

Hdiintins  montt   into  Coort.    See 
VetilKt. 

1B}ober0  ann  fto(!iiobber0. 

Bail  required  in  an  adion  for  not  re- 
transferring  Aock.  497 

What  is  a  good  regidry  of  a  South  Sea 
contrad.  5  55 

Sursiat?. 

Opening  a  chamber  door,  with  intent 
to  commit  a  rape,  held  burglary.  481 

Servants  let  in  a  thief,  it  is  burglary  in 
both.  881 

l6^4aU)0. 

A  by-law  -confiding  of  feveral  particu- 
lars may  be  good  in  part  and  void  for 
the  reft.  469 


Where  a  corporation   has  a  poWer  to     | 
make  datutes  they  cannot  give  them* 
felves  a  power  to  adminiller  an  oadL     i 

By-law  to  oblige  a  joiner  in   LomJ^iq    ,{ 
be  free  of  the  joiners'  company  good. 

^5 
By-law   to  confine  brewers   to  certaia 

hours  for  carrying  out  drink,  good. 

loS; 
Where  the  charter  grants  the  eledioo  to 

the  body,  a  by-law  may  redrain  it  to 

a  feled  number.  314 

By-law  to  regulate  and  reftrain  the  corn 

porters  in  Loncivm.  462 

See  Co;po|ation0. 


Catton-tatB. 

TH  E  canons  of  1603,  do  not  /r*- 
prio  'Vigor e  bind  the  laity.     10^7 
Suppletory  oath  in  what  caie  to  be  ad- 
mitted. So 

See  tf  cdcOaftfcal  perfoiM  anH  iutff* 
Mttion. 

Carrier. 

A  hoyman  not  anfwerable  for  goods  lok 
by  the  accidental  ovcrfetting  of  liii 
hoy.  128 

Not  liable  for  contents  of  package  where 
he  is  deceived.  145 

If  I  fend  my  fervant  with  the  gtxrfs,  the 
carrier  is  not  liable.  690 

Certainty. 

A  piece  of  tepee  well  in  trover.  758 

PmcelU  /sgeftriwM,  involucrermm  ^  fk» 
nium,  Aigiice,  i^c,  fnfficicnt  in  tro- 
ver. 809 

Trover  Je  50  feciis  materia  puidrMf£, 
Anglice  timber,  fufficient.  810 

Ejeftment  lies  not  for  a  tenement.    854 

Trover  for  a  parcel  of  diamonds,  (of- 
ficient.  8s9 

Mefuagium  five  tenementum  Is  well  eBOagi 
in  trefpafs.  891 

Levavit  vcl  levati  caufavit^  ill,  900 
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Sciens  in  ao  indiflcnent  is  a  good  aver- 
ment. Page^o\ 

Im  caufa  defawuttionii  five  comviciij  un- 
cercaiD.  •  946 

Excomautnicato  capimJo  in  a  caafe  for 
dander  or  defamation  held  well.     950 

Judgment  arretted  for  the  generality  of 
the  charge  in  an  information.         999 

Replevin  fsjt  fourteen  (kimmers  and  la- 
dles, certain  enough.  1015 

Certiorari. 

The  juftices  refufe  to  grant  relief  for 
malt  bumt»  this  is  not  removable  by 
certiorari,  39 1 

Where  2l  certiwai  i  \%  of  common  right. 

609 

Certiorari  to  remove  an  order  of  two  jui- 
tices  may  be  directed  to  the  feflions, 
and  returned  by  them.  470 

Quaflied  for  variance  in  naming  more 
defendants  than  are  in   the    lecord. 

116 

A  certiorari  to  remove  an  indiflment 
need  not  defcribe  whether  the  offence 
be  laid  contra  for  mam  ftatuti,  845 

7o  remove  an  indi^ment  for  not  do- 
ing the  ftatute-work  on  the  highways. 

849 

Certiorari  may  be  granted  where  private 
peribns  are  charged  to  repair  a  briJge. 

900 

To  remove  an  order  f)r  prc'ducing 
churchwardens'  books  U|>on  an  ap- 
peal. 991 

To  remove  an  erder  before  ?  '  :-aI,  wUere 
the  time  fjr  appealing  ii  n  .t  limited. 

ibid. 

No  certiorari  to  Old  Bailty  without  Spe- 
cial caufe.  5  S3 

Certiorari  to  the  Old  Bailey  for  a  de 
fendant.  10^9 

Certiorari  to  0/7  Ballry  on  the  profe- 
cutoi's  attorney   oemg   under-lherilF. 

1068 

Ko  certiorari  for  defendant  to  Jucgce  of 
viiife.  1202 

Certiorari  pro  rege  lies  in  cafe  of  hign- 
ways  though  no  affidavit  or  recogni- 
zance. 1 209 


Will  be  granted  to  remove  an  indii^- 
ment  from  the  Old  Bailty  in  particu- 
lar calcs.  ^^^K^  S49»  7*7 

To  remove  an  indiflment  iot  rurgery 
denied,  though  the  defendant  had 
been  puniihed  fur  the  fame  offence  aa 
a  contempt.  877 

Certiorari  relating  to  the  highways  taken 
away  by  3  &;'  4  /f".  ^  Af .  though  to 
remove  orders  made  on  a  fubicquent 
law.  944. 

The  poor's  rate  is  not  to  be  removed. 

.  .,       932.975 

Colts   are   not  to   be    paid   where  any 

material  part  of  an  order  is  qualfa^d. 

1198 
A  verdicl   cannot  be  removed  from  the 

felQons  before  judgment.  1228 

Lies,  to   remove   an    indidment  of  mt(^ 

denicranor  from  yi'aki.  704 

No  fecfod  certiorari  to  reverfc  a  judg. 

ment.  7^5#**9 

Ctiatlcnge. 

A  jurr  wltbJrawn  in  order  to  a  view 
may  be  I  worn  en  the  jury  af;crwards. 

70 

Challenging  f.r  want  wfhundredors,  con- 
trary to  the  fpcciai  jury  rule,  a  con- 
tempt. ^93 

Challenjiing  the  array  of  a  fpecial  jury 
{ytx  the  iheriif  being  interelied  not  a 
contempt.  1000 

One  challenged  fworn  as  a  tales-man, 
ill.  640 

Cljanceri?. 

Authority  cf  the  Chancery  of  Great 
Ihilaiti,  1 4Q 

FounJiAtion  rf  its  jnrifJidlion.  150 

Where  a  man  ly  deed  fubmits  to  dif- 
cover  in  equ.iy  matters  which  may  be 
penal,  he  (hull  anfwtr.  168 

A  fubfequent  liil^,  which  is  both  legal 
and  equitable,  dcllroys  a  prior  equi- 
table  title.  2a.o 

Wilj  providefor  payment  of  a'debt,  on 
a  bill  to  difcover  affets,  ^c.  403 

Will  grant  perpetual  injundion  after 
two  trials  at  bar.  404 

Rule 
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Rule  not  to  relieve  again  ft  forfeiture, 
but  where  they  can  fettle  a  facis fac- 
tion. Pflf^453 

Where  a  patron  makes  an  ill  ale  of  a 
bond  of  rriignation,  Ciian;cry  will 
grant  an  injon<!:iion.  534 

/iker  probate  of  a  will,  equity  mav  in- 
quire into  ihe  fairnefs  of  a  rsiiduary 
bequfll.  666 

5ee  iSsrecmcnt,  l^ron  an^  Jpcmc, 
Srcg.up,  iH^xxxiiigz  dctticmeiit> 
ii^o.U2ar^c,  &c. 

C^urcl;  of  Cnslanti. 

CHriftianiiy  part  of  the  law  of  the  land.  ' 

834.1113 

I:  is  a  good  cuftom,  that  perfonb  admit- 
ttd  to  rreedom  be  obliged  to  fwcar 
upon  the  New  Tcllaraenr.  11 12 

£,  R,  will  n'>t  grant  an  information 
againft  a  dinVnier,  for  refufing  a  cor- 
)><)rncion  office,  whilft  the  law  is 
(Joubtful.  1193 

Where  a  cuflom  of  e!e<^ing  cannot  take 
place,  recourfs  muib  be  to  the  canon. 

Pari  Hi  officers  of  a  donative  are  fubject 
to  the  fpiritual  court.  715 

Churchwardens  cannot  commence  a  fu.t 
aJcer  their  year  is  expired.  852 

But  if  commenced  within  the  year  they 
may  proceed  in  it  after.  iiU, 

Where  churchwardens  have  accounted, 
they  cannot  be  cited  again.  Q74 

f  r.  Jiibiiion  to  fettling  churchwardens  ac- 
counts. 1133 

Of  common  right  the  eleding  church- 
wardens is  in  the  parfon  and  pariih- 
ionqrs.  1 246 

If  the  parifli  nrgleft,  yet  the  ordinary 
c^ionot  appoint  churchwardens.        52 

Swearing  in  a  churchwarden,  a  minifte- 
rial  a^t.  609 

£.  R,  will  not  grant  a  mandamus  to  hold 
a  veilry  for  chuiing  church- wardens. 

686 

The  {.urate  may  n'>minate a  church-war- 
den for  the  iuinilter.  1 246 


Cletb  of  ibt  Croteii. 

Proceedings  on  writs  of  noBamler  os  tVf 
crown  ^^t.  Page  629 

Ctetboftl^e^ace. 

On  removal  of  clerk  of  the  peace  the 
evidence  need  not  be  fee  oot  in  the 
order.  996 

Coining. 

Having  coining  tools  indidable.      1 074 

Coliege0. 

Offences  againft  the  private  (latntes  of 
a  college  are  not  p^u-doned  by  the  ad 
of  grace.  91a 

The  vifitor  may  punifh  a  nsan  for  an  aft 
done  by  him  jointly  with  others.  9I} 

Commtffionfrtf. 

All  afls  done  by  commiffioners  nmft  bt 
iigned  during  their  fitting.  56! 

Commftmeiit.' 

That  he  be  kept  fafe  and  dofe  in  e 
commitment  by  the  Secretary  of  Sutt 
18  only  by  way  of  diredion  to  the  of* 
ficer.  J 

Commitment  may  bo  without  oath.  iX 

For  high  treafon  generally  it  good.  ihtJ* 

Exceptions  to  the  form  of  commitmenci 
for  h  igh  treafon  •  iiid. 

Warrant  of  a  juftice  committing  a  deer- 
ilealer  on  a  convidion  affirmed  on  $ 
Gfo.  i.r.  15.  held  good,  without  re- 
citing that  the  rule  of  affirmance  wis 
delivered  to  him.  263 

Commitment  till  he  gives  fecnrity  to  ob- 
ferve  univerfity  llatntes  for  life»  ill.  917 

The  commitment  muil  fp^cify  whatgaci 
the  party  is  fent  to.  934 

Commitment  of  a  bankrupt  for  not  folly 

difclofing  his  rftecls,  muft   ilate  that 

interrogatories  were  exhibited  for  hii 

cxaminatioBj 


INDEX. 


cxamlnatioo^  parfaant  to  i  Jac,  i.r. 

"5-  .  .      .    •     P^X^^19 

Toat  he  prevaricated  in  his  examination 

'  is  too  loofe  a  (latemeat  of  the  ground 

of  hiscommitmenr.  ibid. 

Jf  the  ccmmitment  be  till  he  make  a  full 

dirclcfure  **  or  be  otherwife  dcUvtred  by 

due  cour/e  of  law,**  Sj^rt  if  facal.  ibid. 

Common. 

Commoner  cannot  judify  difperfing  fern 
aihes  burnt  by  a  Granger.  777 

CottMtfon. 

Pi(lin£lion  between  conditions  precedent, 
and  concurrent  ach.  459 

ui,  is  to  transfer  (lock  and  B,  to  pay  for 
it,  the  transfer  is  not  a  condition  pre- 
cedent. 535 

For  makes  a  condition  precedent  in  a 
covtfnant  to  pay  money  for  Hock  at 
a  day  certain.  569 

Where  a  plea  is  general  quod  indemnem 
cottfervavit,  it  mufi  be  Oieivn  for  caufe 
that  it  does  not  fay  how.  681 

Jq  an  adion  for  money  covenanted  to 
be  paid  for  flock,  it  is  no  plea  tor  the 
defendant,  that  the  plain ti£^  did  not 
tender.  712 

Condition  to  pay  on  or  before  fach  a  day, 
iffue  on  payment  on  the  day  imma- 
terial. 994 

An  entry  by  a  (Irangcr  without  autho- 
rity is  good  to  take  advantage  of  a 
condition,  if  it  be  afTenced  to  after- 
wards. 1 128 

The  condition  of  a  recognizance' to  fur- 
renJer  in  an  inferior  court,  is  per- 
formed by  a  render  above,  if  the 
caufe  be  removed  there.  49 

Pevif-  to  A,  for  life,  remainder  to  ^. 
in  fee,  with  condition,  that  if  C,  in 
three  months  pays  to  B,  500/.  then 
C,  to  hsve  the  fee  :  this  condition  wi!l 
defcend  to  the  heir  of  C  1 29 

Confpfrac^. 

On  indiifiment  for  a  confpiracy  to  ruin 
the  profecucor's  ;radc,  evidence  chat 


all  the  defendants  a^ed  in  It  and  lived 
in   the   fame    family   held  fufficiect, 

Pagei^^ 
May  be  charged  without  an  overt  act. 

Judgment  may  be  againft  one  defendant 
before  the  other  is  tried.  ibid» 

O'^'e  confpirator  may  be  convidied  after 
the  other  is  dead.  1227 

Conitable. 

A6lion  againft  a  conftable  not  confined 
to  the  proper  county,  where  he  does 
not  awl   in  execution  of   his  office. 

446 

Seflions  cannot  difcharge  conftables  ap- 
pointed at  the  Itet.  79S 

[ndiiftment  lies  for  not  taking  the  office 
of  condable.  920 

Conftable  may  make  a  deputy,  943 

The  fcffions  can  only  appoint  conftables, 
until  the  lord  (hall  hold  a  court; 
not  for  a  year  or  till  others  be  chofea. 

IC50 

Conftable  may  be  fworn  in  before  a 
juftice  of  peace.  1 149 

Adion  lies  againil  a  conflable  upon  the 
habeas  corpus  a^l,  for  not  giving  a  copy 
of  thecommrcment,  167 

Suo  'warranto  lies  fof  the  office  of  con* 
ftable.  1213 

Mandamus  to  reimburfe  conliables  their 
extraordinary  expences.  42,  93 

Vide  CSIatraut. 

Contempt. 

Rule  for  an  attachment  againfl  defendant 
convided  on  the  game  ad,  for  fuing, 
and  again  ft  the  town-clerk  for  grant, 
ing  a  replevin  of  goods  diftrained  foi^ 
the  penalty  difcharged,  for  it  is  only 
a  contempt  to  the  inferior  jurifdidlioa 
of  the  jullice,  ^Sj 

Cu/los  brevium  of  C.  B,  committed  for 
not  returning  an  original  on  a  cirtio^ 
rari,  63 

Contemptuous  words  on  the  delivery  of 
an  ejectment  punifhable.  567 

Contempt  ot  one  court  not  to  be  pu- 
jpilhed  by  anorher.  567 

^4er$ 
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Sjf^re  whether  one  tan  be  deprived  of 
accademical  degrees  for  contemptu- 
ous words  fpoken  of  the  chancellor's 
court,  to  ihe  officer  upon  fervice  of 
its  procefs.  Page  564 

Releaie  of  plaintiff  in  ejedlmenr,  or 
aiTignment  of  his  death  for  error,  is 
a  contempt.  899 

Challenging  the  array  when  a  fpecial 
jury  had  been  Aruck.  593 

Challenging  the  arr%y  of  a  fpecial  jury, 
for  the  ikicixS  being  interelled,  not  a 
contempt.  I  coo 

Revoking  a  fubmiflion  to  an  arbitration 
that  has  been  made  a  rule  of  court  is 
a  contempt.  *        593 

Service  of  procefs  on  a  party  attending 
the  court,  a  contempt.  1094 

Efcape  warrant  does  not  lie  againil  a 
prifoner  for  a  mere  contempt,         99 

i^ttachment  againll  a  (herifF  for  grant- 
ing a  replevin  where  it  does  not  lie. 

1 184 

A  perfon  ordered  to  attend,  (hall  not 
be  examined  on  oath  by  the  ad verfe 
party.  ^  1197 

If  the  cods  are  not  paid  on  bringing 
money  into  court,  the  plaintiff, mull 
go  on«  and  cannot  have  an  attach- 
ment. 1220 

Contempt  in  putting  in  fifUtious  bail. 

384 
Contempt  in^  a  witnefs  not  to  obey  a 
fnbporna.  510,  810,  1054 

Voluntary  efcape,  not  a  contempt.  532 
A  mandamus  is  diredled  to  two  bailiffs, 
and  one  of  them  tt^Mk^  to  make  re- 
turn ;  it  is  a  contempt  in  both.     808 
See  3ttac()tnent. 

Continttance. 

Whether  in  B.  R.  the  continuances  may 
be  entered  de  iiie  in  diem,  or  only  from 
.  term  to  term.  492 

The  fcire  facias  on  error  muft  be  re- 
turnable as  the  original  procefs  waa. 

694 

Cee  3n;cnDment>  KDxfcontinaance. 


Defed  of  fuinmons  cured  by  appearance 
in  a  convidion.  Page  261 

Convidion  prefumed  right  if  the  con- 
trary  does  not  appear.  608 

Of  deer^dealing,  good  without  appear* 
ance.  44 

In  fummary  convidions  the  evidence 
mud  go  to  the  fa£t,  and  not  geae- 
rally  that  the  defendant  is  guilty.  316 

In  convidions  for  fwearing,  the  oaths 
mull  be  fet  out.  497,  686 

In  convidions  the  evidence  niuft  be  fet 
^  out.  67,  919,999 

Convidion  good,  where  only  laid,  that  the 
evidence  was  read  to  the  party.     1 240 

Where  juftices  have  a  power  10  convict 
on  the  oath  of  one  witnefsj  they  may 
convtd  on  confeiiion.  546 

It  mud  appear  in  the  convidion  that  the 
judiccs  are  of  that  county  where  the 
offence  was  committed.  261 

If  the  information  in  a  convidicn  for 
killing  game  under  4  &  5  fT.VM.c, 
23,  Hates  defendant  to  be  an  infencr 
tradefman,  it  need  not  (late  him  to  be 
a  diffolnte  perfon.  711 . — It  need  *Dot 
ftate  that  defendant  did  unlawfally 
hunt.  711. — But  it'is  othcrwife  io  a 
convidion  for  deer- dealing.  712.  "If 
it  fet  forth  that  the  information  was 
given  to  J.  being  a  juftice,  &c.  it 
need  not  fay«^/awrajullice."        711 

Ob  the  game  laws,  mud  fet  for^  how 
the  offender  is  not  qualified.  66 

In  convidion  for  keeping  an  alehooie 
not  necefFary  to  fhew  he  was  not 
punifhed  under  the  former  ad.       555 

In  convidion!  for  non-payment  of  moncf, 
the  fum  mud  be  mentioned.         900 

Convidion  under  tnm«>pike  ad  for  re- 
futing to  account  and  pay  over  the 
money  received  as  coUedor,  this  being 
bad  in  part  for  not  fpecifying  the  fan 
mud  be  quafhed  as  to  the  not  account- 
ing. 900 

In  convidions  there  muft  be  a  judgment 
quodforisfaciat.  858 

An  excufe  under  a  provifo  need  not  be 
taken  notice  of  in  a  convidion.    1 101 

Convidion  of  forcible  entry  in  the  pre- 

terperfed  tenfe^  ill.  44) 

Proceediag 
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Iftocttiitig  VLfoh  coATiAioQs  muft  be  in 
the  prefent  tciifc.  ^        Fa^f  608 

Where  there  is  a  convifkion,  the  court 
will  not  difcharge  on  the  warrant  of 
commitment^  without  having  the  con- 
vidion  before  them.  794 

Convidlon  mofl  be  removed  before  the 
conrt  will  hear  a  motion  againft  the 
juftice.  915 

.Conviaion  affirmed  after  the  death  of 
the  party,  937 

Certiorari  to  remove  a  convi£Uon  upon 
the  hawkers  and  pedlars  ad.         127 

No  replevin  of  goods  taken  upon  a  con- 
vidion.  1184 

On  condemning  a  horfe  on  the  ads  fer 
preferving   the  highways,  the  owner  ' 
muft  be  fummoned.  1 1 8i 

See  JDmflulttn,  ib^otaxini. 

ConoCittce  of  fftleaf . 

What  is  neceflary  on  claimbgcotiufance. 

810 

No  relief  againlt  a  voluntary  forfeiture 
of  copyhold.  447 

The  original  of  copyhold  eftates*      451 

Surrender  of  a  copyhold  to  the  following 
ufes,  declared  by  marriage  fettlement ; 
To  t/jf/d filer  for  life,  remaiuderto  tht  firft 
fon^^c,  in  tail,  C!?r.  if  there  has  been  an 
admittance  upon  it^  the  ad  of  thd  te- 
nant for  life  cannot  induce  a  forfeiture, 
fo  as  to  affed  the  right  of  the  fon.— 
But  it  ieems  otherwife  if  there  has  been 
none.  454 

A  copyliolder  ex  parti  matema  devifes 
to  his  heir,  who  dies  before  admit- 
tance, the  lands  remain  defcendible 
to  the  heir  on  the  part  of  the  mother. 

Tenant  for  life  by  a  marriage  fettle- 
ment cf  a  manor  is  intirled  to  a  ge- 
neral fine  from  the  cullomary  tenants 
upon  the  death  of  the  lall  admitting 
lord.  654 

Fines  to  be  fet  according  to  the  improved 
v..Iuc.  104Z 

A  Hnc  certain  may  in  pleading  be  called  . 
a  reai.-nable  fine.  1070  * 

VCL.  II. 


Cuftom  to  bar  intails  of  copyholds  by 
l^ecovery or  furrendcr,  good.    P*ii97 

Coroner  onght  to  view  tht  whole  bo- 
dy, 22.  Filing  an  inquifition  taken 
/uptr  vifum  corporis  five  years  after  the 
death  when  only  the  bead  was  to  be 
found,  flaid,  22.  Seven  months  is  too 
late.  ia 

Punifhed  for  ill  praflice.  69 

Mnft  have  leave  of  the  coot-t,  to  Uke 
a  new  inqoifition  fuper  vifium  corp9^ 
ris.  t6f 

Rule  for  coroner  to  take  np  the  body 
on  the    ittqaiiitioA    beirig    quailted* 

5S3 

Coroner  not  obliged  to  fttom  depofi««> 
tions.  1073 

Where  a  man  of  war  is  in/ra  corpus 
com*  the  land  coroner  may  go  aboard. 

1097 

Cbipo)8Umt0. 

Common  freemen  not  within  the  cor- 
poration and  ted  ads.  828 

A  corporator  on  a  recent  profecution  • 
muft  prove  receiving  the  facrament 
within  a  year.  *58{ 

How  far  the  ad  requiring  magiftrates 
to  abjure  the  covenant  was  binding. 

120 

The  eledion  of  a  mayor  may  be  re* 
ftrained  by  a  by-law  to  a  feted  num« 
ber,  though  appoined  by  the  charter 
to  be  out  of  the  whole  body.         314 

Msmianms  may  be  granted  to  go  to  an 
eledbn  though  there  is  a  mayor  de 
fa^o.  ^  ^  1003 

Annual  officers  continue  till  fuccelTors 
are  chofen.  625 

Where  the  mayor  is  to  be  fworn  before 
the  laft  mayor,  there  mud  be  his 
afTent  to  the  fwearing  as  well  as  his 
prcfence.  994 

Where  the  prefettce  cf  an  officer  is  re- 
quired yet  his  confeut  is  not  neceifaryl 

53 

On  a  fummons  of  the  members,  if  one 

is  omittedj  it  is  not  a  corporate  aA- 

fembiy,  1051 

Zz  Whem 
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Where  particular  powers  arc  lodged  in 
a  felcft  number,  they  cannot  fcparate 
and  a£t,  upon  a  general  fumroons  of 
the  whole  body.  Page  385 

Name  of  corporation  may  be  acquired 
by  reputation.  614 

Dutch  Wtft-India  company  fue  for  money 
in  England^  which  was  borrowed  at 
Amfttfdamt    and  when  it   was  paya- 

.  able  in  bank  thercj  and  have  judg- 
ment. 612 

Plea  fetting  out  a  bad  title  to  an  office, 
is  a  confeflion  of  an  ufurpation.     394 

Where  a  charter  appoints  a  particulai* 
mode  of  ele^ing  a  mayor,  and  direfls 
that  he  fhali  take  an  oath  to  execute 
the  office  for  a  year,  and  until  another 
J9all  be  cho/euj  and  a  fubfequent  charter 
after  reciting  the  former  manner  and 
time  of  eledioB,  and  rf  eontinuana  in 
pffi^e  under  it,  and  that  the  corporation 
had  petitioned  the  crown  quatenust  it 
would  alter  modum  it  tempus  eligendi  of 
the  mayor,  then  aboliflici  the  former 
manner  of  ele6\ion,  and  after  confirm- 
ing all  their  former  rights  and  privi- 
leges appoints  this  election  to  be  in 
a  different  manner  and  upon  a  diiFer- 
eni  day  pro  uno  anno  iniegro  tunc  proxim} 
fecfuen*  the  right  of  holding  over  is 
,t hereby  taken  away.  394 

A  corporation  cannot  fue  as  a  common 
informer.  1241 

See  £9anDamtt0^iS[lao  tmrtftttto. 

Where  executor  is  plaintiff,  and  money 
is  brought  intocouit,  if  he  recovers 
ler<,  he  Ihali  only  loi'e  his  iubiequent 
culls.  796 

Where  executor  mull  declare  as  executor 
he  ihi.ll  pay  no  colli.  682 

ExcwUior  ihall  pay  cods  en  a  writ  of 
error  of  a  juJj^meiit  afte*  de-iuj/iuvit. 

977 
Adminidratordifcontinues  without  cclU. 

871 

On  fcire  facias    againll    an    executcr, 

judgment   for  chc  piai«uiri*  wiili  c<;ris, 

xi^triti^  a&  to  4he  coiU,  anc  alii;mcd 

as  to  tuerelidae.  iho 


Where  z/cire facias  is  abated  by  a  plef, 
there  fhall  be  no  cods.  Page  63S 

Aliter  where  party  Aoves  to  qaiBi  hb 
writ  before  plea.  ib» 

Infant  pays  no  cofts  on  a  bill  filed  by  the 
prochein  amy,  708 

Trefpafs  on  the  cafe  is  not  within  the 
flatute  of  ^.  5.  that  gives  cofis  to  an 
acquitted  defendant.  100$ 

If  the  plaintiff  in  prohibidon  prevailt 
in  any  part  of  the  cafe,  he  ihall  have 
coils.  1062 

No  cods  open  a  writ  of  no^amter^    1069 

In  trefpafs  for  patting  difeafed  cattle  in 
the  clofe,.  full  cofts,  though  nnder 
40  i.  192 

In  trefpats  for  chafing  cattle  foil  cofis. 

534* 55 « 

Where  th^rc  is  a  Terdid  for  the  defen- 
dant opon  a  jallificacion,  a  verdift 
again  (I  him  upon  the  Not  goilty  (hall 
not  intitle  to  full  oofts.  577 

A  charge  of  beating  the  plaintiff's  horie 
will  not  intitle  him  to  more  cofis  than 
damages*  624 

Full  colts  for  procuring  the  plaintiff  to  be 
carried  before  a  judice.  645 

Full  coils  not  to  be  given  for  tearing 
down  hedges,  without  an  afpvtteiit. 

Full  coils  not  to  be  given  for  keepiog 
the  plaintiff  out  of  poffedion.        645 

Full  colls  where  the  iffue  is  joined  oa 
extra  viam*  726 

Certificate  granted  on  45  EI*'%.  againft 
coils.  1232 

Suggeftion  for  treble  cofts.  49 

Adiiun  agiiinil  a  con  liable  for  detaining 
withr.u(  wairanc,  and  he  acquitted  on 
ev  dence  of  plaintiff's  coai'ent;  no 
d4>uble  colb.  168 

Colt^  df  incrtmcTtto  are  to  be  doubled  a» 
well  as  thoic  given  by  the  jury.    1048 

Double  colls  orcered  by  rule.  974 

Lolts  of  a  iormer  trial  given  upon  a 
nonfuit.  30a 

Colls  given  for  not  executing  a  writ  of 
inquiry.  317,  721 

Colh  given  on  difcharging  a  ruJe  for  a 
q::o  iiatranto,  '©59 

Colts  on  the  ilatute  for  the  court  of  con- 
icience  iliall  indadc  the  colls  of  the 
iuggeilion.  1020 

Oft 
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bn  a  remtttU  of  damages  the  cofb  given 
by  ihc  jury  arc  not  conndcred.    Pa^e 

420 
In  cjeamcnt  the  plaintifF  has  his  elec- 
tion  to  pay  coils  to  which  defendant 
hcpleafes.  S»^ 

Cofts  on  quaihing  writs  of  error  arc  to 
be  given  in  all  cafes.      ^  ^       606 

Shall  be  given  on  quafhing  writ  of  er- 
ror, though  cods  were  not  recover- 
able in  the  zQaoh.  ^  262 
Cofts  in  error,  where  none  in  the  origi- 
nal fuit.                                         1084 
Where  a  judgment  for  a  defendant  is 
rcverfcd,  the  plaintiff  (hall  only  have 
fuch  colls  as  Ihould  have  been  given 
him  in  the  court  below.  617 
Equitable  cofts  not  allowed  out  of  the 
penalty  of  the  rccogniCancc  of  bail, 

826 

On  bringing  in  principal  and  intereft 

on  the    adl  for  amendment  of  the 

law,  cofts  on  a  writ  of  error  brought 

by    an   executor  are    not   allowed. 

1672 
Cofts  cannot  be  fet  agwnft  coftf .      1 203 
Foreigner  not  obliged  to  give  fccurity  for 
cofts.  "06 

Profecutors  of  informations  fliall  pay 
cofts  for  not  going  on  to  trial.  33 

Where  a  profecutor  is  liable  to  pay  cofts 
for  not  going  on  to  trial,  if  the  de- 
fendant dies,  his  executor  ihall  not 
have  them.  874 

The  court  will  oblige  a  profecutor  in 
fomc  cafes  to  pay  cofts  on  quafiiing  an 
indi6lmcnt.  ^  946 

Cofts  on  removals  of  indi£lments  are 
not  required  on  the  common  recog- 
nifancc.  1165 

Bill  in  equity  praying  relief,  as  to  a 
mortuary  difmifled  with  cofts  though 
defendant  had  not  demurred  to  it, 
but  gone  into  proofs  as  to  the  right. 

7>S 

Cottager. 

Hottfes  contiguous  to  market  towns,  not 
cottage:^.  405 


CibetMfie. 

In  covenant  the  plaintiff  need  not  fet 
out  a  title,  quod  cum  dimifij/it  is  enough. 

Page  230 

In  a  covenant  to  pay  or  caufe  to  be  paid^ 
the  breach  may  be  generally  alligned 
that  he  did  not  pay.  231 

To  fave  barmlefs  againft  a  pardcular 
claim,  extends  to  tortious  afls.     4CX> 

For  makes  a  condition  precedent  in  a 
covenant  to  pay  money  for  ftock  It 
a  day  certain.  569 

Covenant  to  accept  ftock  and  pay  for 
the  fame,  a  tender  is  requiftte  on  the 
part  of  the  vendor.  616 

In  an  a£lion  for  money  covenanted  to 
be  paid  for  ftock,  it  is  no  plea  for 
the  defendant,  that  the  plaintiff  did 
not  tender.  7 1  s 

Where  there  is  a  covenant  to  pay  rent, 
an  adion  lies  though  the  leffee  haa 
no  enjoyment  by  the  default  of  the 
leffor.  763' 

Debt  lies  on  a  covenant  in  a  deed.  1089 

•     Caitnt«. 

The  King  may  annex  lands  to  a  connCjr; 

180 

Separation    of    the  ecdefiafiical  conrc 

from  the  county.  669 

Coontf  vaUtfne. 

B»  R.  will  expedl  a  retorn  of  a  laiitat  to 
Dwbam,  1089 

Coitrtf. 

B.  R.  will  not  adjourn  a  writ  of  error 
into  the  Exchequer  chamber,  where 
the  Judges  are  equally  divided.       383 

Curia  de  bancit  wpfiro  means  the  King's 
Bench.  302 

Warrant  for  treafon  executed  in  court. 

530 

See  Cccleaaftfcal  l^etfona  ann  Jmit- 
Bittion.  ftyti^  (ourtii,  Jttfcrioi 
(ourt0t 
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Offleer  of  cnftomi  liable  in  trefpafs  for 
wrong  feiznre,  notwithfundsng  pro- 
btble  CAofe.  Page  8  20 

Goods  that  are  not  imported  by  way  of 
merchandiie  pay  no  daty.  945 

Where  a  condemnation  in  the  Exche- 
quer is  good,  and  where  not.        952 

Cttftom.    See|»}ef(rivtioit. 


IDamagef. 

WHERE  two  defendants  confefs 
a  treipafsi  the  damages  cannot 
be  fevered.  422 

Where  there  were  (ereral  defendants  in 
trefpafs,  and  they  pleaded  fereraliy^ 
dama^  fevered.  1140 

Severed  in  an  adion  for  malidous  profc- 
cation.  79 

The  damages  cannot  be  given  fepa« 
rately  againft  feveral  defendanu  in 
cafe.  910 

Intire  damages  in  verdifU  fevered  by 
the  court.  1036 

Though  defendants  who  plead  to  iiTne 
are  acquitted^  yet  damages  may  be 
aifefled  againft  defaulters.  11089  1222 

Heir  of  one  tenant  to  a  writ  of  dower 
joins  with  the  other  in  error,  the 
fisbfequent  damages  cannot  be  given 
againft  the  furvivor  only*  97 1 

If  on  a  traverfe  to  a  return  of  a  manda' 
mut  there  is  a  verdict  for  plaintiff  and 
damages  are  omitted  to  be  given,  no 
judgment  can  be  entered  for  him. 

10C2 

No  waiver  of  them,  by  plaintiff,  can  let 
this  right.  1052 

Neither  can  it  be  fupplied  by  a  writ  of 
inquiry.  1052 

Sobfequent  damages  on  error  in  dower 
muU  be  afceruined  by  writ  of  in- 
quiry* '  972 

Writ  of  inquiry  awarded  for  a  defen- 
dant to  fupply  non-ail'effment  of  da- 
mages. 1021 


In  error  on  quote  impedit  the  patron  fliall 
recover  the  intereft  of  the  half  year's 
valne  in  damages.  Page  931 

The  greateft  valae  prefumed  againft  a 
wrong-doer.  50$ 

The  plaintiff  cannot  tnitx  a  remait  in 
another  term.  mo 

Writ  of  inquiry  fet  afide  for  too  fmall 
damages*  425,  1259 

JDaeiMHtfauf. 

Fifteen  days  with  the  tefie  and  retoni, 
are  good.  765 

Sunday  not  to  be  computed  one  of  the 
four  days  for  bail.  782,  914 

Four  days  countermand  in  a  country 
caufe  muft  exclude  the  day  of  giving 
it.  ^  849 

Countermanding  notice  in  a  town  caufe 
two  days  and  in  a  country  canfe  four 
days  before  the  aflifes,  ftiall  iave  cofts 
for  not  going  on  to  trial.  849 

Four  days  (one  exclufive)  before  bail 
bond  can  be  afligned.  914 

Term's  notice  muft  be  given  before  the 
firft  day  in  full  term.  2 1 1 

In  ajfumffit  the  day  is  not  material,  and 
the  plaintiff  may  allege  a  different  one 
in  his  replication.  806 

Where  the  iffue  lies  on  the  defendant, 
the  plaintiff  fhall  recover  though  the 
caufe  of  a6Uon  accrued  after  the 
memorandum*  1 27 1 

The  term  in  which  bail  is  put  in,  is 
one  of  the  two  terms  which  the  plain- 
tiff has  to  declare  in.  631 

Change-alley  computation  is  to  be  taken 
by  calendar  months.  652 

Stbt. 

Where  money  is  lent  on  a  pledge^  the 
borrower  is  liable,  unlefs  there  im  sa 
agreement  to  the  contrary.  919 

Though  a  bond  is  taken  for  a  iimple 
coniradl  debt,  yet  if  it  is  after  an 
ad  of  bankruptcy  the  fimple  contrad 
is  not  extinguiihed.  1042 

Debt   lies  on  a  covenant  in  a  deed. 

1089 
Debt 
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Debt  lies  not  on  t   promliTory  note. 

Page  680 

On  bond  fbud,  on  payment  of  prin- 
cipal, intereil  and  coils,  wkhout  re- 
garding the  cofb  of  a  former  aftion. 

699 

A  fet  off  redocing  the  demand  under 
40/.  does  not  ^ed  the  jnrifdidion. 

1191 

Statute  of  limitations  replied  to  a  fet  off. 

1271 

Note  indorfed  to  a  debtor  of  a  bank- 
rnpt  after  the  bankruptcy  cannot  be 
fet  off.  1234 

Where  the  payer  does  not  apply  his 
payment,  the  receiver  may  apply  it* 
bnt  he  muft  not  apply  it  to  an  un- 
certain demand^  as  to  a  debt  from  a 
teftator.  1194 

May  be  brought  for  rent  by  deed  where 
the  deed  was  made,  or  where  the 
land  lies.  776 

JDett  to  t|^  itftIS* 

Jiand-tax  money  in  the  hands  of  the  col- 
ledor  is  a  debt  to  the  King.  978 

Where  therefore  the  colledor  commits  an 
ad  of  bankruptcy  on  the  7th9  and  his 
goods  are  feized,  under  a  warrant  of 
the  commiflioners  for  land-tax  money, 
the  8th.-— A  commiflion  iffues  the 
17th,  theaflignment  is  made  the  I9thy 
and  the  goods  are  fold  under  the  war- 
rant the  22d»  the  aflignees  can  not 
bring  trover  to  recover  the  goods,  not 
having  paid  or  tendered  the  money 
for  which  they  were  a  pledge  in  the 
commiflioners'  hands.  But  this  war-* 
rant  binds  the  goods,  not  from  the 
date,  but  from  the  time  of  feizure. 

978 

Extent  can  not  bear  tefle  before  fiat. 

749 
3DebtO|. 

After  one  county  feffions  has  deter- 
mined an  infoUent  debtor's  cafe,  he 
cannot  remove  and  hear  his  cafe  in 
another  county.  1116 


Sedmitioii; 

In  sjumpfit  the  day  is  not  material,  uA 
the  plaintiff  may  allege  a  different  one 
in  his  replication.  Ptige  806 

The  recital  of  the  writ  nay  aid  a  defeft 
in  the  count  1023 

Common  bail  filed  by  plaintiff  will  not 
warrant  any  other  perfons  delivering  a 
declaration  by  the  by.  1027 

The  court  will  not  obUge  eonfolidating 
of  dedaratibns.  1178 

IDeeM. 

InJenfura  fa&a  iniir  A.  ^  B.  imports  a 
fealing  by  both .  5 1  s 

Altering  a  deed  by  a  ibanger  in  an  im- 
material part  does  not  make  it  void. 

1160 

An  attorney  mnft  execute  a  deed  in  the 
name  of  his  principal.  705 

Per  fertptuM  faaim  afud  W.  does  noC 
import  a  deed.  814 

See  f9|0ftrt* 

S>cer«(tealeti. 

The  defcription  of  a  place  v^hen  deir 
have  been  nfiudly  kept  in  %W,^  3f. 
r.  lo.  does  not  refer  to  the  words 
firefit  chsfe,  fie.  1 1 19 

See  ConMIHOM. 

VMmAt. 

No  fttggeition  can  be  made  on  the  roll 
by  a  defendant  after  default  at  uifi 
prius.  46 

Suffering  judgment  to  go  by  default  is 
an  admUIioa  of  the  contraft  declared 
on.  6iz 

See  SDitnaseii • 

Want  of  attornment  need  not  be  fet 
forth  as  caufe  of  demurrer.  112 

A  flight  informality  fatal  upon  a  fpecial 

demurrer*  611 

8^23  Pica 
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Plet  quod  tniemn^m  fervauU^  without 
ihf  wing  how,  the  fault  muil  be  fpeci- 
ally  (hewn.  Page  68 1 

An  immaterial  traverfe  mult  be  lliewn 
for  caufe  of  demurrer.  694 

In  covenant  by  an  affignee  of  leflbrs  for 
rent  refcrved  by  indenture^  if  leffee 
pleads  a  fpecial  nil  babuit  in  tenementlst 
plaintiff*  may  take  advantage  of  it  upon 
a  general  demurrer,  and  need  not  re- 
ply to  i.t.  817 

Fadts  ill  pleaded  are  not  admitted  by  a 
demurrer.  842 

Defendant  muft  fearch  for  a  concilium, 
for  the  plaintiff  is  not  obliged  to  ferve 
him  wiih  the  rule  where  the  defendant 
demurs.  }  zj^z 

9DeoT>anii. 

Oil  Not  guilty,  the  defendant  can  not 
give  evidence  of  taking  the  goods  as  a 
deodand.  61 

IDepatture. 

In  inM.  iijjumfjit  the  day  is  not  material, 
and  rhe  alleging  another  day  in  the 
replication  is  no  departure.  21 

Centra  in  Cafe  of  a  promifTory  note.      22 

Departure  in  an  immateral  point  muft  be 
(hewn  tor  caufe  of  demurrer.     ^       22 

Infancy  pleaded,  and  exonera*vit  rejoined, 
is  a  departure.  422 

3Depat?« 

Con  liable  may  make  a  deputy.        ^  943 

The  principal  c^nd  not  the  deputy  is  in- 

tiiied    to   Kcs  new  created  after  the 

deputntion.  1027 

MajtJamuf  will  not  lie  for  one.  893 

IDcfcent. 

When  a  mun  ihUl  be  fuid  to  come  to 
lands  by.  275,  277 

aDel)a&nt){t. 


Vb  Jeva/^a'vit  hi:  I nmned,  there  needs 
See  Cr^icutuf 


no  aj"  '-lion  ol  a,  conreriion.         440 


IDebtfe. 

Devifa  of  copyhold  lapfes  by  death  of 
devifee,  notwithftandiog  the  forrender 

Page  445 

A  general  devife  to  the  heir  is  void.  491 

Devife  to  ^.  and  B,  in  truft  for  others 
in  tail  and  in  fee,  is  a  devife  in  fee  to 
the  truftees  though  there  be  not  the 
words  heirs,  or  for  ever.  798 

Devife  to  A.  for  life,  then  in  truft  for 
teftator's  fillers  L.  and  £.  equally  be- 
tween them  during  their  natural  lives 
without  committing  wafffc,  with  pro* 
vifo  that  whatever  part  of  500/.  they 
may  pay,  his  wife  fhall  be  reimburfed 
them  by  getting  coal  out  of  the  pre- 
mtfes  **  and  if  either  of  his  iiftert 
*'  Ihould  happen  to  die,  leaving  iffoe, 
"  or  iflues  of  her  or  their  bodies  law- 
''  fully  begotten,  then  in  tiuft,  for 
*«  fuch  iflue  or  iflues  of  the  mother's 
«'  (hare,  or  elfe  in  truft  for  the  fur- 
**  vivor  or  furvivors  of  them  and  their 
*'  refpedive  iffue  or  iffues  ;  and  if  it 
<*  ihould  happen  that  both  the  iifters 
**  (hould  die  without  iffue,  and  their 
"  iffue  or  iffues  fo  die  without  iffue 
"  or  iffues,  then  devife  over  in  tail, 
*'  ^c.  The  fifters  take  an  eftate  for 
'*  life  only  with  contingent  rcmain- 
*'  ders  to  their  children.  798 

^.  feifcd  in  fee  has  two  fons  B.  and  C. 
Loth  unmarried,  and  devifes  lands  to 
truftees  for  500  years,  in  truft,  to  raife 
younger  childrens'  portions  and  pay 
debts,  remainder  to  the  firft  and  every 
other  fon  of  B.  in  tail,  remainder  to  C. 
the  fccond  fon  in  tail,  remainder  over, 
this  is  a  good  executory  devife  to  the 
firft  (on  of  i?.  95  S 

Devife  to  an  infant  in  ventre /a  mere  with 
a  coniingent  ren! binder  in  cafe  fuch  in- 
fant die  under  age,  and  th?re  is  no 
fuch  infant ;  the  acvife  over  ihai!  im- 
mediately take  place,  1092 

To  his  daughter  and  her  children  and 
their  heirs  (one  child  being  born) 
gives  a  joinienancy  in  fee.  1172 

To  J.  in  Uc,  but  if  he  dies  before 
twenty  one)  Curs  or  marr.age  and  with- 
out illuf,  to  B.  If  J,  aitaiiis  twenty- 
one  years  fhe  devife  over  fails,  though 
he  dies  unmarried.  i  >:£ 

DCTIIQ 
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iDevire  to  M.  and  her  iflue,  lapfes  by 
death  of  devifee  in  the  life  of  the  de- 
vifor.  Page  25 

Dcvifc  to  the  heirs  male  of  the  body  of 
yi,  the  devifee  (hall  Cake  though  not 
heir  general.  ^5 

Rife  of  executory  devifes.  1 30 

An  executory  deviie  held  good  upon  a 
contingency  to  arife  a  year  after  a  life. 

133 

If  my  daughter  die  before  her  mother, 
or  without  heirs,  and  my  wife  have  an 
heir  male,  I  give  him  all,  i^c»  not 
a  good  devife.  427 

Devife  to  /^.  for  life,  and  after  to  his 
heirs  male  of  his  body,  and  his  heirs 
for  ever,  and  for  want  of  fuch  heir 
male  remainder  over,  is  an  eftate  tail 
in  ^.  729 

What  words  in  a  will  create  an  edate  for 
life  or  in  tail.  802,  8.^9 

To  J.  for  life,  then  to  truftces  to  prc- 
ferve,  ^c,  then  to  the  heirs  of  the 
body  of  J;  gives  an  elUte  tail.  1 125 

By  a  devife  of  ground  rents  on  leafes  for 
years  the  reverfion  pafTes.  1020 

Crofs  remainders  by  implication  mud 
arife  from  words  necefTarily  importing 
them.  969,  996 

To  //.  for  life  remainder  to  B.  provided 
that  if  C.  in  three  months  pay  to  B, 
500/.  (ifc.  this  condiaon  will  dcfcend 
to  the  heir  of  C.  129 

Though  Chancery  has  not  relieved  againll 
the  heir  in  cafe  of  neglefling  to  per- 
form a  condition  in  time,  yet  ihey  may 
again  (I  a  devifee.  J  35 

An  executor  is  prefumcd  to  take  a  term 
as  executor  and  not  as  devifee,  with- 
out proof  of  his  a/Ten  c.  70 

Teilator  has  a  term  and  the  truft  of  the 
inheritance,  and  devifes  the  lands  by 
a  will  not  duly  executed;  the  term 
will  not  pufb.  619 

IDffcontinoance. 

Continuance  to  a  general  return,  indead 
of  a  day  certain,  is  a  mifconiinuance 
and  aided.  947 

If  a  plea  begins  only  as  to  part,  it  is  a 
dlfcontinuance ;  but  not  if  it  begins 
as  to  the  whole  and  is  an  anfwer  only 
as  to  part.  302 


Where  a  plea  does  not  go  to  the  whole, 
judgment  may  be  iigncd  at  any  titae 
during  the  term  of  the  placita.  P.  303 

In  prohibition  the  contempt  is  but  form, 
and  the  jury  need  not  give  any  verdidl 
about  it.  48s 

An  avowant  can  not  have  a  rule  to  dif- 
coniinue.  112 

Upon  a  fcWe  facias  if  defendant  demurs 
alleging  thi  declaration  to  be  infuffici^ 
ent,  a  joinder  in  demurrer  alledging 
the  ivrit  to  be  fufficient,  no  difcontinu- 
ance.  ^        775 

But  if  it  had  been  otherwife,  it  would, 

it. 

See  9mctit)meitt« 

SDtSteb. 

In  trefpafs  defendant  judifies  under  a 
diilrefs  for  rent,  and  (hews  that  the 
appraifers  were  fworn  before  the  head- 
borough,  though  a  conftable  was  pre- 
fent,  the  parties  go  to  iflue,  which  is 
found  pro  def,  the  verdid  (hall  be  fet 
aiide  and  a  writ  of  inquiry  awarded, 
for  as  the  conftable  was  prefent  tho 
head  borough  had  no  power  to  admini- 
fter  the  oath,  fo  that  defendant  (hews 
that   the  fa!e  could  not  be  jullified. 

873 

The  landlord  mud  remove  the  goods  at 
£ve   days  end,  or   he  is  a  trefpalFer, 

Trefpafs  does  not  lie  for  taking' an  ex* 
ccflive  didrefs,  it  (hould  be  cafe.    85 1 

Where  two  parcels  of  land  are  didintUy 
let,  there  cannot  be  a  joint  didre^ 
for  both  rents.  1049 

Impounding  in  another  county  does  not 
make  a  trefpaflcr.  127a 

See  IBcnt0. 

JDzQributfon. 

Where  there  is  a  legacy  to  the  executor 
for  his  trouble,  the  furplus  fliall  ba 
didributed.  578 

Spiritual  court  cannot  order  didribuiion 
where  there  isa  legacy  to  the  executor. 

865 

How  the  edate  (hall  be  didributed  where 

there  is  a  wife,  a  mother  and  brothers, 

but  no  children.  ^iq 

Zz4  Aflurt 
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A  (hsre  of  the  rrfiduum  lapfes^  it  mall  be 
didribacfd.  Ptigt  820 

Borough  Ep^ViJb  lands  (hall  be  brought 
into  hotchpot.  935 

The  child  of  a  freeman  of  iLo/y<^  when 
of  age  may  in  confideration  of  a  pre- 
fenc  fortune  bar  herfelf  of  her  cuilom- 
arypart.  947 

Hufband  covenanted  to  take  np  hit  free- 
dom in  LonJon,  but  did  not ;  his  eftate 
diftributed  according  to  the  cnfiom. 

^  +5$ 

Detect. 

liies  not  of  a  tenement.  625 

Heir  of  one  tenant  to  a  writ  of  dower 
joins  with  the  other  in  error,  the  fub- 
fequent  damages  cannot  be  given 
againft  the  furvivor  only.  971 

But  the  whole  of  the  original  damages 
fhould  be  levied  upon  hina.  972 

Subfequent  damages  in  error  in  dower 
mud  be  afcercained  by  %  yitit  of  in- 
quiry. 97a 

A  deed,  ^c  may  be  s^yoided  by  durefs 
on  goods.  916 


CaS«3ln^(a  Compttif. 

THEIR    fup^rcargoes   bouQfl    by 
their  covenant  to  anfwer  in  equity. 

169 

d^ccleOnSf^al   f^crfonf    ann   ymiU 
Hittion. 

Separation  of  the  ecclefiadical  conrt  from 

the  county,  669 

The  canons  of  1603,  do  not  fnofrio  vi- 

gvre  binJ  the  laity.  1057 

P*rifh  officers  of  a  donative  are  fulyeftto 

the  fpiritual  court.  715 

J'arifh   clerk  is   a  fpiritual  officer^  and 

may  be  there  deprived.  776 

A    parilh  ci^rk   may  execute   the  office 

without  litcnc<r  of  the  ordinary.  942 
Pr.  hiSition  to  fuii  by  a  clerk  ol  a  parilh 

Icrfjcs,  \\Qi 


Donate  cam/a  wurth  not  fnable  in  fpirita- 
al  court.  Pagi  777 

Executor  may  be  fued  for  a  legacy  where 
he  proves  the  will,  though  he  does 
not  live  in  that  diocefe.  847 

Spiritual  court  cannot  order  diftribution^ 
where  there  is  a  legacy  to  the  execu- 
tor. ^6^ 

Suit  may  be  in  the  fpiritual  court  for  a 
prellation,  where  the  title  made  to  it 
in  the  libel  is  general^  although  the 
plea  put  in,  is  that  there  u  no  pre- 
(cription.  879 

What  not  a  fpiritual  defamation.      946 

Exc^mmunicau  captemU  in  a  caufe  for 
flander  •r  defamation  held  well.    95Q 

Sentence  in  a  caufe  of  inarriagej  con- 
clufive  evidence.  960, 961 

No  prohibition  for  firumpet  823.  nor 
bawd.  1  lOQ 

Of  the  jurifdidion  of  the  fpiritaal  conrt 
as  to  clandeftine  marriages.  1056 

Bounds  of  a  chnrch-yard  not  triable  in 
the  fpiritual  court.  1013 

Prohibition  to  a  fuit  for  building  a 
charity  fchool  in  a  church-yard.   1 126 

In  wh^t  cafe  the  fuppletory  oath  (halt  be 
admitted.  80 

A  curate  may  nominate  a  church- warden. 

1246 

Bond  taken  bythefpiritual  court  from  an 

adminiftrator  durante  minore  etate  with 

the  will  annexed  for  a  due  adminifta- 

tion>  held  good.  1137 

CfeSment. 

For  cemmwma  paHurst  54 

For  mountain  in  Ireland*  71 

Lies  de  pofte  d^mus.  ^^^ 

£je£tln^nt  lie^  not  for  a  tenement.     834 

For  jilder  Ca>T  in  Nfftfolk.  1063 

For  a  brail  gate  in  ^^uffclk.  1084 

No  new  ej<:t)ment  to  be  brought  till  coils 

paid'of  the  firlt.  548 

Proceedings  flayed  in  error  and  a  fecood 

ejedment,  till  the  cofts  of  the  firll  be 

paid.  554 

Proceedings  not   (laid   till   payment  of 

cofts  in    a   lormer  ejeftment,     unlefs 

there  has  been  vcxauun.      68 1,  IC99 
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Proceedings  ftaid  till  notice  given  where 
the  Icflbrs  live.  Pi^e  68 1 

Proceeciings  ftayed  in  a  fecond  cjtdment, 
^c.  the  lefTors  not  being  liable  to  the 
former  colls.  i  M  2 

Infant  leiTor  (hall  name  a  good  plaintiff 
to  be  anfwerable.  694,  032 

Proceedings  en  ejedlmcnt  (laid  on  bring- 
ing arrears  of  rent  into  court.        900 

The  court  cannot  flay  proceedings  in 
ejcdtment  choagh  the  leflbr  is  dead 
and  his  title  at  an  end.  1056 

Cafual  ejedlor  cannot  confefs  judgment. 

Releafe  of  the  plaintiff  in  ejeflment  or 
afiignment  of  his  death  for  error  is  a 
contempt.  ^      899 

Where  judgment  is  obtained  againft  the 
cafual  ejcdor,  the  parry  in  pofTeffion 
may  controvert  the  title  in  an  adion 
for  the  mefne  profits.  960 

Court  will  not  confolidate  declarations  in 
eje^ment.  x  1 49 

peclaration  in  ejedlment  not  amendable. 

1211 

The  term  in  ejedment  enlarged  without 
confent.  1272 

Ejeclment  is  a  proccfs  of  the  court.    5  6y 

Rule  that  leaving  the  declaration  at  the 
houfe  (hall  be  good  fervice.  575 

No  rule  to  defend  quoad  a  right  to  per- 
form d  ivine  fervice.  9 1 4 

Leave  to  plead  to  the  jurifdid^ion  given 
in  a  country  caufe  in  the  fecond  term 
after  delivery  of  the  declaration  being 
the  iiTuable  one.  1120 

Landlord  cannot  be  made  defendant  in 
ejedment  in  the  room  of  tenant  in  pof- 
ieflion,  upon  the  ground  that  he  is  a 
material  witnefs  for  the  former.     632 

He  Crinnoc  be  a  witnefs,  as  being  liable 
for  the  mefne  profits. 

No  relief  againft  a  tenant's  refufing  to 
appear  and  make  defence  in  eje6t* 
nicnt.  830 

^  landlord  made  defendant  without  his 
tenant  may  bring  error  and  Hay  exe- 
cution. 1241 

Where  there  are  two  demifes  of  differ- 
ent lands,  judgment  to  recover  his 
term  in  the  lini^uis^r  namber  is  fuffi- 
Cient.  835 


How  to  lay  the  fecond  demile  in  eJeA- 
ment.  Page  908 

Judgment  to  recover  his  term  though 
on  demifes  of  different  leflbrs  held 
good.  1180 

Where  the  plaintiff  lofes  his  poffeffion, 
in  what  cafes  he  (hall  have  a  new  exe- 
cution. S3 1 

Regular  judgment  in  cjedment  fct  afide, 
no  trial  being  loft  upon  putting  the 
plaintiff  in  as  good  a  iitaation  as  he 


wouH  have  been. 


975 


The  notice  to  appear  maft  be  on  the 
£rii  day  in  full  term.  10419 

Leaving  beer  in  a  cellar  is  keeping  the 
poffeiiion.  1064 

There  mull  be  an  a£lual  entry  to  avoid  a 
fine,  and  the  demife  can  not  be  laid 
on  a  day  before  the  entry.  1 086 

An  entry  by  a  (Iranger  without  authority 
is  good  to  take  advanuge  of  a  con« 
dition^  if  it  be  affented  to  afterwards. 

II2« 

LefTor  of  plaintiff  may  pay  the  cofls  to 
which  of  the  defendanu  he  pleafea. 

S16 

CleSfott. 

Where  the  prefence  of  an  officer  is  re- 
quired,  yet  his  confent  is  not  neoef^ 
fary.  53 

The  right  of  adjourning  a  yrt&xy  is  in. 
the  parifh  at  large.  1045 

A  man  fells  goods  or  lays  out  money 
wrongfully,  the  owner  may  charge  him 
as  bailiff,  or  as  a  wrong-doer  at  hit 
election.  860 

An  adl  of  an  agent  cannot  be  affirmed 
as  to  part,  and  avoided  as  (o  the  reff* 

859 

elegit. 

After  a  nihil  rerurned  as  to  the  lands 
upon  an  elegit,  thtre  may  be  a  ra- 
pias  ad fatisfaciendum,  226 

Where  there  are  no  lands  the  fheriff  need 
not  return  an  inquifition.  874 
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Cttttp. 

There  inuft  be  an  aflual  entry  to  avoid 
a  fine,  and  the  demife  cannot  be  laid 
on  a  day  before  the  entry.        P,  1086 

See  CieBment,  Jtoicihlt  entvt- 

A  fubfequent  title  which  is  both  legal 
and  equitable  deAroys  a  prior  title  in 
equity  only.  240 

SeeCbancete* 


0»  niuhat  judgments  Error  lies* 

Types  not  lie  on  refufing  a  prohibition. 

39^537 

Error  will  not  lie  on  the  award  of  a 
peremptory  OTtfW<ai97«/.  536 

Error  lies  not  on  allowing  the  return  of 
a  mandamus,  628 

Error  lies  on  the  award  to  remand  where 
the  court  refuses  to  bail.  536 

If  the  plaintiff  be  nonfuit,  and  judg- 
ment againft  him  for  cofts^  error  lies 
x«  camera Jcacfarii.  235 

Where  the  judgment  is  againft  two,  a 
writ  of  error  aJ  damnum  of  one  only 
will  not  lie.  606 

Error  coram  *vobis  lies  not  after  affirmance 
in  the  Exchequer  Chamber.  690 

After  affirmance  error  coram  'vohis  can- 
not be  allowed  without  leave.        949 

No  writ  of  error  coram  i>oSh  lies  aher 
affirmance.  975 

Error  does  not  lie  in  the  Exchequer 
Chamber  on  an  award  of  execu:ion 
only.  1102 

ffrifs  of  Etror  fuafied. 

Writ  of  error  quaflicd  by  means  of  the 
defendaoi  in  error,  10  be  without 
colis.  139 

Writ  of  error  qua(hed  being  by  one 
dcfeadiiut  only  oi  a  judgmcut  pgalnll 


two. 


*jj 


Cofts  on  qualhing  writs  of  error  are  io 
be  given  in  all  cafes.  ^^g^  ^^ 

If  a  writ  of  error  be  qnafhed  for  any 
other  fault  than  variance,  error  coram 
ijobis  lies.  607 

Will  not  quafh  error  for  being  29  years 
after  judgment.  837 

Writ  of  error  quaOied  being  returnable 
before  judgment.  891 

Judgment  againft  the  inhabitants  of  part 
of  three  parifties,  and  a  writ  of  error 
of  a  judgment  again d  the  inhabi- 
tants of  the  three  parilhes,  quafhed. 

I  no 

Where  a  writ  of  error  is  fpent  by  the 
plaintiffs  in  error  moving  in  arrcft  of 
judgment,  he  ihall  pay  cods  on  quafh- 
ing  it.  834 

Amendment  of  Writs  of  Error, 

Error  by  two  defendants  where  there 
were  eleven  others,  the  writ  is  amend- 
able. 683 

Writ  of  error  amended  without  cofts. 

863 

Amendment  of  writ  of  error  by  ftrikiog 
out  a  plaintiff.  892 

The  court  may  ex  officio  amend  a  writ 
of  error.  901 

Jbdtement  of  Error, 

Where  error  abates  by  the  a^  of  the 

plaintiff  in  error,  execution  (hall  ga 

880, 101  j 

Superfedeas. 

A  writ  of  error  fuperfedes  the  taking  out 
a  capias  ad  fatisfaciendum  in  order  to 
charge  the  bail.  867 

Writ  of  error  fued  out  before  judgment 
IS  2Lfupeifedeas,  632 

Plaintiff  cannot  call  for  the  return  of  i 
capias  ad  fatisfaciendum  pending  error. 

1186 

Afignmcnt  of  Encrsm 

In  error  from  Ireland  rules  are  giveo 
to  afiigtt  errors,  otherwife   mn  /k/. 

4*7 
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Pica  to  the  fare  facias  fuare  executio  nott, 
fet  afide.  ^^J'679 

A  rule  muft  be  given  on  ihefctrt^  facias 
quare  executio  non  before  a  rule  to  aflign 
errors.  917 

Where  the  plaintiff  in  error  pleads  to  the 
fcire facias,  there  fhall  be  execution  if 
it  goes  again  (I  him.  390 

Aifignmenc  of  errors  fet  afide  as  vexa- 
tious. 141 

Errors  afiigned  by  attorney  againft  the 
crown.  44  J 

On  affidavit  of  the  want  of  a  warrant  of 
attorney,  it  may  be  affigned  for  error 
on  a  record  from  Lelami.  545 

No  error  to  be  afiigned  contrary  to  the 
record.  684 

Where  two  join  in  a  writ  of  error,  and 
one  will  not  aiiign  errors,  the  court 
will  give  the  other  time  to  fummon 
and  fever.  783 

Afligning  for  error  the  death  of  the 
plaintiff  in  ejedtment  is  a  contempt. 

899 

Error  in  the  a£l  of  the  court  may  be  af- 
iigned by  the  party  who  has  advantage 
by  it.       ^  973 

pefendant  in  ejeflment  not  allowed  to 
affign  infancy  in  himfelf.  33 

Matter  afiignable  for  error  by  the  prin- 
cipal, not  affignable  by  the  bail.      197 

Matter  omitted  to  be  pleaded  not  af- 
fignable. ib. 

In  mifericordiat  ^c,  in  adioQS  againil 
Peers  is  not  error.  225 

Judgment  on  indictment  reverfed  for 
errors  in  the  award  of  the  <veiiire.    309 

Entry  ofrapiatur,  where  there  (hould  be 
no  eafiiatur  nor  mifericorMa^  aided  by 
verdicU  31-3 

Appearance  of  infant  by  attorney  not 
amendable.  445' 

Leaving  out  fufcrfe  aJTujnfft  is  ill  on 
a  judgment  by  default.  793 

Where  error  is  brought  on  a  judgment 
that  the  parol  ihall  demur,  the  non- 
:ige  cannot  he  pleaded  again.  861 

The  jury  on  an  moidment  mud  appear 
to  be  fv-^iM-n  ill  :be  county.  901 

Adlion  tri'd  in  a  court  of  inferior  jurif- 
dld^t'*'!)  before  a  mayor  who  was  not 
iLicrcltcd,  the  judgment  being  given 


byafubfeqaen  tone,  who  was;  reverled 

in  B.  R,  on  that  account.      PagiS^g 

Error  in  a  final  judgment  may  be  affign- 

ed  by  the  party  who  is  benefited  by  it* 

Unlefs  what  appears  upon  the  record 
warrants  a  venire  diuovo  it  wonld  b«. 
error  to  grant  it.  1 185 

See  itonDae0. 

•  Procefs  in  Error, 

The  fcire facias  in  error  muft  be  retnrna* 
ble  as  the  original  procefs  was.       694 

How  the  entry  (hall  be  where  a  releafe 
of  errors  is  found.  683 

The  court  will  take  no  notice  of  the  re- 
cital of  a  writ  in  a  declaration,  bat  will 
require  the  writ  itfeif  to  be  produced. 

22$ 

Return  of  a  certiorari  that  no  writ  civi* 
tat  is  London  is  found,  allowed.       309 

The  court  may  award  a  certiorari  before 

errors  affigned.  440 

,  In  nulla  efi  erratum  a  proper  plea  to  aa 

error  not  aiOgnable.  685 

No  fecond  certiorari  to  reverfe  a  judg- 
ment. 765,  819 

If  there  be  a  warrant  of  attorney  any 
time  pendente  lite  it  is  fufficient      897, 

526 

Errors  are  not  verified  by  a  certiorari  tefte 
before  the  writ  of  error.  819 

A  certiorari  lies  to  affirm  a  judgment  after 
in  nullo  eft  ertatum.  ^OJ 

The  recital  of  the  writ  may  aid  a  defeft 
io  the  count.  1023 

Judgment  in  Error • 

Judgment  reverfed  on  motion  without 
putting  it  in  the  paper  where  the  de« 
fendant  in  error  made  default  to  a 
fcire  feci,  12IO 

Judgment  reverfed  upon  motion.        127 

On  a  releafe  of  errors  pleaded,  judgment 
quod  querent  nil  capiat.  ii. 

Judgment  reverfed  without  a  rule  to  join 
in  error.  144 

On  demurrer  to  aflignmentof  errors  the 
judgment  is  quod  ajftmetur,  439 

Wnere  a  judgment  for  a  defendant  is  re- 
verfed^   the  plaintiff  ihall  only  have 

fudi 
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fach  colls  ts  ffiould  hftve  been  given 
Urn  in  the  conn  below.         Fage  617 

Where  a  judgment  is  diftinfl  for  damages 
with  a  confiJeratuM  eft  etiamt  the  jadg- 
ment  may  be  reverfed  in  part  and 
affirmed  pro  refidw.  808,  973 

AAion  for  words  and  verdi£k  for  10/. 
judgment  for  it  and  13/.  cofts  it 
muft  be  reverfed  in  /O/0,  for  this  is  a 
joint  judgment  and  where  the  dama- 
ges in  this  afUon  are  under  40  /•  fo 
snuft  thecofts  by  21  Jac.  i..  c.  16.  %  6. 

934 

On  reverfal  of  a  judgment  in  part*  the 
comrt  in  IreUmd  may  be  commanded 
to  award  a  writ  of  inquiry,  tic.    973 

Upon  pleading  the  fiatute  of  limitations, 
in  error,  the  judgment  is  to  bar  the 
plaintiff  of  his  writ.  1055 

Where  an  improper  judgment  is  prayed 
in  a  plea  to  a  writ  of  error,  the  proper 
judgment  (hall  be  given.  ib. 

Cods  in  error  where  none  in  the  original 
fttit.  1084 

On  affirming  an  interlocutory  jadgment 
of  B.  R»  m  Ireland  on  a  writ  of  error 
therCi  the  record  mud  be  remanded. 

1258 

On  fcire  fatias  againft  an  executor  judg- 
ment given  for  the  plaintifF  with  co£, 
reverfed  as  to  the  cofts  and  affirmed  as 
totherefidue.  ^    188 

In  error  from  C.  B.  into  B.  R.  if  the 
judges  are  equally  divided^  judgment 
may  be  affirmed  by  confcnt  of  the 
plabtiff  in  error.  383 

Bail  in  Emr. 

On  error  in  a^ioify&r  bottomree  bond 
there  muft  be  bail.  476 

There  moft  be  new  bail  on  a  fecond 
writ  of  error.  527 

No  bail  in  error  of  an  outlawry  till  re- 
verlal.  95 1 

Bail  required  on  a  bond  for  paying 
500/.  being  the  fum  mentioned  in 
cciiain  indentures.  959 


Pkoi  to  Errors  ajpguid. 

In  mdk  eft  erratum,  admits  a  fad  properly 
affignable  for  error;  but  where  it  is 
not  fOy  then  it  is  a  demurrer  in  law. 

Faget%l 

RtUa/t,  ^c. 

A  releafe  of  errors  may  be  given  in  the 
fame  deed  with  the  warrant  of  attor* 
ney,  if  the- judgment  relates  to  a  day 
before  the  date.  1215 

The  court  of  Exchequer  chamber  may 
try  a  releafe.  821 

There  is  no  inftance  of  an  adjou»ment 
upon  a  writ  of  error  from  C.  B.  to  B.^R, 
Excbtqutr  Chamber  *  383 

B.  R.  does  not  fend  the  record  to  the 
or  Excbtquer  Chamber,  837 

Error  to  reverfe  a  recovery  is  barred  by 
twenty  years,  though  the  title  of  plain* 
tiff  in  error  did  accrue  within  that 


time. 

See  9iiien9meiif . 
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Cfcape. 

Efcape  warrant  does  not  lie  againft  a 
prifoner  for  a  mere  contempt.         99 

Superfeded  becaafe  the  party  was  intitled 
to  a  difcharge.  401 

An  efcape  is  purged  by  a  retom,  and 
the  efcape  warrant  cannot  be  executed 
afterwards.  423 

Attachment  not  to  be  granted  for  a  vo- 
luntary efcape.  53i'53* 

Recaption  nnft  be  before  action  brought. 

«73 

Adion  upon  the  cafe  lies  ht  the  efcape 

of  an  outlaw.  901 

Gaoler  cannot  retake  for  feet.  909 

In  efcape  of  a  prifoner  removed  from 

another  courts  it  is  enough  to  ihew 

the  proceedings  in  that  court.       951 

It  muft  appear,  that  the  oommitment  wsi 

of  record.  1226 

Refcue,  by  any  but  common  enemies, 

is  no  excufe  for  the  efcape  of  a  pri* 

foner  brought  out  on  habeas  eoffms, 

between  judgment  and  execation.  429 

Huibaad 
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Hofband  and  wife  msy  join  in  an  adion 
of  efcape  of  one  in  execution  at  their 
fuit  on  procefs  of  a  coort  of  equity. 

Page  726 

Eflbin  lies  not  on  a  capiat^  and  the 
plaintiff  may  go  on  notwithftanding 
an  irregular  non  prof.  1 1 94 

A  man  covenants  to  pay  the  rent  referved 
by  a  former  indenture,  he  is  chopped 
to  fay  no  rent  was  referved.  51a 

The  tenant  is  not  eftopped  by  defcrip- 
tion  of  lands  in  the  ieafe.  6 1  o 

Where  eftoppel  appears  on  the  record  it 
need  not  be  replied.  818 

An  aflignee  of  a  leflbr  may  take  advan- 
tage of  an  eftopp^l  in  covenant  for 
his  rent.  ihid. 


A€i  of  the  commiflioners  for  ftating  the 
debts  of  the  army  conclufive  evidence. 

481 

Sentence  of  fpiritual  court  in  a  caufe  of 
marriage,  conclufive  evidence.     960, 

961 

Affidavit  of  the  deceafed  hufband  read  in 
proot  of  the  marriage.  3  5 

What  a  witnefe  fworc  who  is  fince  dead, 
evidence  of  a  pedigree.  \6i 

The  declaration  of  a  dying  man  againil 
his  murderers  is  reduced  §0  writing, 
and  noc  prcdaced;  the  fame  decla- 
ration made  at  another  time  may  be 
given  in  evidence.  500 

Bot  a  copy  of  this  writing  cannot  al- 
though the  original  was  not  figned  by 
the  deponent  through  weaknei'».       ib* 

Record  of  acquittal  on  an  indiOment, 
no  evidence  in  an  appeal  fur  murder. 

856 

The  Court  will  not  make  a  role  for  the 
ofhrer  in  whufe  cufcodjr  it  is  to  attend 
upcn  fuch  an  occafion.'  8j6 


Cannotread  depofitionof  witnrfs  e3tafliia« 
ed  fifty  years  before,  without  fome  ac- 
count of  his  death.  Pbj^  920 

An  entry  in  an  attorney's  debt-book  read 
after  his  death.  1 1 29 

In  a  quelHon  about  the  ianity  of  a  teila- 
tor«  the  coroner's  inqueft  finding  hint 
lunatick  not  proper  evidence.         68 

Corporation  books  mnft  appear  to  hm 
kept  by  the  proper  officer,  or  be 
proved  to  have  been  regnlarly  kept. 

A  furvey  taken  by  one  of  the  parties  noc 
admitted.  g% 

On  an  indiftment  of  overfeert  for  ne* 
gled,  the  appointment  muft  be  pro* 
dnced.  lOI 

Rule  on  a  joflice  of  peace  to  caufe  an  ez« 

^amination  to  be  produced.  126 

Pofiea  evidence  of  a  trial,  but  not  of  tf 
verdid.  16  J 

Heralds  books  and  minutes  of  a  vifiu- 
tion,  evidence  of  a  pedigree.         i6a 

A  verdidt  on  a  voidable  trial  read.    3O8 

Copy  of  an  old  letter  in  the  corporation 
cheft,  dot  evidence.  40 1 

In  an  adion  for  a  malicious  profecntioti 
an  advertifement  put  into  the  papers^ 
by  defendant,  of  the  finding  of  the  in* 
didtment,  may  be  given  in  evidence^ 
although  an  information  has  been 
granted  for  as  a  libel.  691 

A  libel  read,  on  confeffion  of  the  de- 
fendant that  he  was  the  author^  fmall 
variations  excepted.  416 

Rule  for  an  attachment  on  a  copy  of  an 
award,,  and  affidavit  that  the  origi- 
nal was  loll  by  robbery  of  the  mail. 

526 

In  an  adion  again  ft  a  juftice  he  m\x± 
fhew  the  proceedings.  7 1 1 

The  indoriement  of  intereft  being  paid 
within  twenty  years  (hall  be  given  in 
evidence,  though  under  the  nand  of 
the  obligee.  826 

Indorfement  made  by  obligee  on  an  old 
bond  after  the  prefumption  had  t;.kcn 
places,  not  admitted  in  evidence.  826 

The  day-book  from  whence  the  pariih 
regifler  is  made  up  fiot  allowed  in  a 
que  Aionof  legitimacy  »  1 07  j 

Ajuog. 
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A  judgment  of  oaft^r  againft  the  ma- 
giftrates  before  whom  the  defendants 
werefworn,  piopcr  evidence.  P.  1109 

Copy  of  a  record  may  be  read  at  a 
trial  for  malicious  profecution,  though 
not  ordered  by  the  court.  .  1122 

Bills  of  parcels  with  receipt,  proof  of 
buying  goods  beyond  Tea.  1127 

A  fpccial  verdidl  between  other  parties, 
not  received  in  evidence  of  a  pedi- 
gree. .''^' 

A&avits  fwom  before  a  judge  in  Ire 
land  read  in  England*  545 

Parol  evidence  not  admitted  to  fix  the 
conftrudion  of  a  will.      ^  i  z6l 

Parol  evidence  may  be  given  of  the 
condition  of  records  and  the  manner 
of  keeping  them,  but  not  of  the 
matter  of  them.  210 

Where  an  award  has  general  words  fuf- 
ficient  to  take  in  all  matters,  it  (hall 
not  be  admitted  to  ihew  that  any 
thing  was  not  uken  into  confidera- 
tion.  647 

No  parol  evi4ence  to  explain  a  depofi- 
tion.  794 

Rule  to  infpedl  the  books  of  the  com- 
miilioners  for  flating  the  debts  of  the 
army.  304 

Original  poll-book  not  ordered  to  be 
produced.  307 

Eaji' India  company  not  obliged  to  pro- 
duce book  of  letters.  646,  71^ 

Ko  rule  granted  to  io(pe£l  a  corpora- 
tion's private  books.  717 

Leave  given  to  inipcd  books  in  which 
boundaries  are  entered.  954 

No  accefb  to  books  of  Poft-Olncc  in  col- 
lateral adlions.  IC05 

Ruicmade  lor  a  plaintiff'  to  produce  his 
books.  1130 

No  rule  to  infpedl  books  on  claim  of 
right  to  hold  a  leet.  1 203 

No  infprftion  of  books  by  a  profecutor 
of  a  mild^meanor.  i  a  i  o 

Bocks  of  a  corporation  may  be  in fpf  di- 
ed on  difputes  between  the  members, 
to  which  the  corporation  are  no  par- 
ties. 1223 

Accefs  granted  to  books  of  the  court 
of  confcicnce.  1242 


Wife  difaao  allowed  to  give  evide ic« 
of  the  nullity  of  her  marriage,  though 
bigamy,  in  fupport  of  her  adion.    P, 

19 

What  the  guardian  faid  admitted  as  evi- 
dence  againft  the  infant.  548 

In  a  trial  of  a  cuftomary  right  to  a  fine, 
it  was  allowed  as  evidence  that  other 
tenants  had  fubmitted,  659 

Wiftt  owning  receipt  of  money,  no 
evidence  againft  the  hu(band.       1094 

Cudoms  of  other  manors  given  in  evi- 
dence to  determine  the  nature  of  te- 
nant-right eilates.  659 

Culloms  in  other  manors  or  archdea* 
conries  not  evidence.  957 

Claiming  goods  as  a  deodand  not  ad- 
mitted on  the  general  i/Tue.  61 

A  fmaller  fum  in  fatisfadlion  of  prin- 
cipal and  intereft  allowed  in  evidence. 

691 

The  troth  of  words  cannot  be  given  in 
evidence  on  Not  guilty.  itoo 

Fraud  cannot  be  gone  into  on  a  gene- 
ral replication  of  non  ajfignavit^  xiix 

A  Hiip  never  heard  of  is  prefumed  to  be 
foundered  at  fea.  *  1199 

Matter  laid  as  a  circumftaoce  need  not 
be  proved.  728 

See  Jdue  C^encrol.— cnitticCff. 

C^rceptfonsL 

No  bill  of  exceptions  lies  on  fummary 
proceedings  about  fettlementa.     1040 

tf;:cflmmuntcato  capfenxio. 

jSuperfeded.  43 

Mull  fet  forth  the  fpecies  of  the  full, 

76 

Held    good  from  precedents,  notwith- 

llanding  improprieties    in  the  form* 

265 
The  rules  may  be  allowed  to  a  prifoner 
oxi  ex  com  muni  cato  capiendo,  413 

In  ciiuj'a  difamatiottis fi ^e  ccnvicii^  uncer- 
tain. 9^6 
The  fignificavit  muft  fet  forth  the  fpe- 
cihw  caufe.                                   1067 

Whcif 
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Where  the  return  is  loft  by  exceptions 
taken  itt  B.  k,  a  fecond  writ  may  be 
obtained  in  Chancery.         Page  11S9 

It  is  good  though  it  dates  the  caufe  to  be 
on  an  appeal  and  complaint  of  nul- 
lity. -  1189 

So  though  the  judge  is  made  a  party 
and  condemned  in  cods.  1 1 89 

If  taken  out  within  the  year«  may  be 
continued.  100 

A  cafias  ad  fatis/acitndum  may  be  had 
after  an  ekgit  executed  only  on  goods. 

226 

Not  to  be  had  without  fcire  facias^ 
where  the  plaintiff  has  been  delayed 
a  year  by  an  injundlion.  30 1 

If  after  an  extent  and  a  partial  evidlion, 
the  conufee  can  have  a  re^cxtent  in 
another  county.  46/ 

Where  extents  arc  to  be  executed  in  dif- 
ferent counties,  they  muft  be  prayed 
at  the  fame  time.  462 

A  contempt  to  take  out  two  execu- 
tions, whera  only  one  fatisfadlion  is 
due.  515 

An  extent  for  the  King's  debt  cannot 
be  antedated,  but  rouft  bear  tefie  at 
the  day  it  idues  though  it  be  out  of 
term.  749 

CjTCCUto;. 

The  warrant  of  on<?  executor  is  not  fuf- 
ficient  to  enter  juugment  againll  the 
others.  20 

An  executor  is  prefum-d  to  tjke  a  term 
as  executor,  and  n  >t  a.s  dcvifee,  with- 
out proof  of  his  ailVr.t.  70 

On  a  bill  to  difcover  aflfets,  a  court  of 
equity  will  dccrc:  payment.  403 

An  erroneous  jiid^mciit  may  be  ple-ded. 

If  a  diVa/Iavit  be  returned,  there  needs 
no  aliegaiion  of  a  a  nvirlion.         440 

Where  there  is  a  lri»acy  to  the  executor 
for  his  trouble,  ilic  fur^lus  llull  be 
dillri'ourcd.  56S 

Where  executor  n^.u II  declare  as  cxecuti.T 
he  ihaii  pay  no  coUs.  6I2 


In  adion  by  executor  of  executor,  if 
muft  be  (hewn  that  the  firft  executor 
proved  the  will,  but  the  omiffion  la 
cared  by  a  verdid.  Page  7  )6 

Executor  cannot  plead  judgmenu  to  the 
fcire  facias^  which  he  might  have 
pleaded  to  theadion.  73a 

Adminiftrator  difcontinues  witkoat  coftt« 

871 

Where  a  profecutor  is  liable  to  pay  cofti 
for  not  going  on  to  trial,  if  the  de« 
fendant  dies  his  executor  Ihall  not 
.have  them.  874 

Where  a  bond  is  forfeited  in  the  life* 
time  of  the  teftator,  the  penalty  is 
the  legal  debt^  and  on  the  iflbe  what 
is  due  muft  cover  fo  much  a/Tets; 
but  on  a  bond  where  the  day  of  pay« 
ment  is  not  come,  the  alleu  only  can 
be  covered  for  the  fum  in  the  condi- 
tion. 102S 

An  adminiftration  may  be  pleaded  pmii 
darrein  ccniimuance,  to  j  ufti fy  a  re- 
tainer. I  ie6 

An  executor  fhall  pay  cofts  on  a  non* 
fuit  in  an  adion  for  a  daty  accruing  to 
himfelf.  1106 

A  demand  as  executrix  is  within  a 
general  fubmiilion  to  an  award.    1 144 

If  the  probate  be  loft»  executor  may 
declare  on  an  exemplification  of   it. 

Executor  may  have  adion  againft  the 
(hcrifF  upon  8  j^nn.  c,  17.  for  remov- 
ing a  tenant's  goods  in  .the  life- time 
of  the  teilator  without  paying  a  ye.u-*f 
rent.  21a 

Executor  cannot  add  a  count  in  his  own 
right.  1271 

See  IDittxibuticn. 

e;:f)fb(t0. 

No  infpedling  exhibits  before  bearing. 

764 

The  writing  crofs  the  face  of  a  bank- 
note is  properly  called  an  icdurle- 
ment.  iS 

To  pay  en  fuch  a  day  next,  in  a  note 
rtlcts  to  the  date.  394, 
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Barratry  In  a  policy  the  fame  as  fraad. 

Page  581 
Et  taken  disjundively  after  a  verdi6t. 

594 
Kefervations  or  powers  at  the  end  of  a 

fentence  refer  to  all  the  members  of 

the  fentence.  965 

Suamplurimi  does  not  import  the  greater 

part.  ^  1097 

Curia  de  banco  n^firo^  in  a  writ»  means  the 

King's  Bench.  302 

Indentura  fa^a  inter ^  &c.  imports  feal- 

ing  by  both  parties.  5 1 2 

£t  taken  disjun^vely.  594 

An  extent  cannot  be  antedated,  but  mad 
bear  tc/li  at  the  day  it  iffaes,  though 
out  of  term,  for  it  iflues  out  of  the 
equity  fide  of  the  exchequer  which 
is  always  open.  749 

If  tefled  before  the  day  it  iffues  will  be 
fuperfeded  on  motion  as    irregular. 

749 
.^.rr^,  "Whether  it  can  be  taken  advan- 
tage of  by  plea  being  an  averment  con- 
trary to  the  record.  749 
A  commifllon  of  bankruptcy  and  aflign- 
ment  prior  to  the  telle  of  the  extent 
are  a  good  bar  to  it.  ^^49 

Vide  Oner,  <£%tt\xtmx,  ^vaberfe. 

Though  a  bond  is  taken  for  a  fimple 
coniract  debt,  yet  if  it  is  after  an  att 
of  bankruptcy,  the  fimple  contrad  is 
not  exiinguilhcd.  204  a 

€f:to;tion. 

Jndgc  of  a  bifhop's  court  convid^ed  of 
extortion  for  ccmpclling  probate  of  a 
will  proved  in  the  prerogative  court. 

7+ 
Julices  of  peace  have  ccnufance  of  it. 

75 


AFa6lor  cannot  pawn .  Pa^e  iiyi 
Where  goods  are  fold  by  a  u€tar  at 
his  own  rifque,  the  vendee  is  not  an« 
fwerable  to  the  owner.  1 182 

iFalfe  tfAeM. 

The  falfe  tokens  muft  be  fpecified  in  an 
indidtment.  1127 

iPeef. 

Fees  to  the  nlher  of  the  black  rod  re- 
covered. 747 

Officer  muft  obey  a  writ,  though  fees 
unpaid.  814 

Procefs  muft  be  obeyed  though  the 
feu  are  not  tendered.  ii6i 

ifelong. 

The  Healing  a  commiflion  to  fettle 
boundnries  is  not  larceny.  1133 

One  indided  as  of  a  felony  and  found 
guilty  of  a  mifdemeanour  difcharged. 

1137 

Jfittt. 

Devife  to  u4,  and  B.  for  their  livesi 
Equally  to  be  divided,  and  after  their 
deceaies  to  their  Heirs  male  of  their 
bodies,  equally  to  be  divided,  and  if 
either  of  them  die  wi:hcut  iffae,  thea 
to  the  furvivor  and  his  heirs  male, 
w^.  and  B,  make  partition,  and  B. 
levies  a  fine  and  fufi'ers  a  recovery,  and 
dies  without  iiTue.  The  entry  of  -//. 
is  taken  away,  and  no  title  accrues  by 
furvivorfhip.  12 

See  iSccobcr^. 

There  muU  be  an  aflual  entry  to  avoid 
a  tine,  and  the  dem/ife  cannot  belaid 
ou  a  day  before  the  entry.  1086 

iFo;c«)lc  Cncre* 

Where    a   cotiviction    is    quafhed,   the 

court  mull  ii Ward  refiitutioa«  474 

X  Th« 
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The  Juflices  who  make  the  convidion, 
mult  lee  the  fine.  Page  794 

jFo^fsn  attoct^ment. 
How  to  be  pleadec).  641 

iFo^fStt  coart0. 

Difcharge  by  a  foreign  jurirdidion  from 
a  bi]l  of  exchange  drawn  there,  a 
good  defence.  733 

Sentence  of  a  foreign  admiraltf,  con- 
demning a  fliip  as  infufficienr.  not  to 
be  rend  on  trial  of  an  ifTue  joined  on 
that  faa.  1078 

No  fpecial  bail  on  a  recovery  in  a  fo- 
reign court.  1243 


No  relief  againft  a  voluntary  forfeiture 
of  copyhold.  447 

BiK  there  is  a  difference  where  the  for- 
feiture is  intended  merely  i(s  a  fecurity 
for  a  duty,  iherc  equity  will  relieve. 

453 

Making  a  leafe  without  licence  from  the 

lord  is  a  forfeiture  of  the  copyhold. 

447 
Sji^yf,  Whether  working  a  quarry  there* 
which  has  been  hrll  opened  in  a  free- 
hold or  topping  trees  or  grubbing  up 
hedges  are.  447 

The  penalty  on    the  gaming  aft  mull 
be  fued  for  after  a  convidlion.       1048 
See  Copif^OlH. 


Altering  a   writing  crofs  the  face  of  a 

bank-note,  is  altering  an  indorfement 

within  the  ihtu:e.  18 

Altering  an  injlrum^nt  ii  forging  it.     19 

party   whofc  deed  is  forged  no  witnefs. 

Forging  a  re:ejpt  for  goods  which  de- 
fendant vvas  bound  to  deliver  is  a  for- 
gery and  puniQuble  at  common  law. 

747 
Vol.  II. 


If  the  information  for  it  charges,  "  that 
A  exifltns  onerabtlis  to  deliver,  tu'r.  did 
with  intent  to  defraud,  forge  an  in- 
dorfement, lie.  it  is  fufticienr,  for  ;c  ii 
not  necelTary  to  Ihew  an  adual  preju- 
dice, a  poflibility  is  enough.    Page  747 

A  forgery  with  intent  to  charge,  it 
within  5  Ell%.  though  of  a  deed  im- 
proper for  the  purpofe.  901 

PubliOiing  a  falfe  affidavit  knowingly 
is  an  o^enfe  at  Common-law.        1 1 44. 

iFoinia  pauperis.    See  )daupet. 

^rattDisanD  jbtatute  of  ifvauD?. 

Promife  of  marriage  not  within  the 
ftatute.  34. 

What  writing  is  neceflary  to  bring  a  cafe 
out  of  the  ilacute  of  frauds  and  per- 
juries. 236 

A  letter  referring  to  a  verbal  promife  is 
fufiicient  to  take  the  cafe  out  of  the 
ftatute  of  fraudi.  236 

A  letter  to  a  third  perfon  that  he  hat 
agreed  to  difpofe  of  his  Und,  dors 
not  bring  the  agreement  out  of  the 
ftatute.  426 

Contrail  for  goods  befpoke  and  made^ 
not  within  the  ftatute.  506 

Statute  of  frauds  not  pleadable  where 
the  agreement  is  executed  in   part. 

783 

Promife  to  pay  the  debt  of  another  ia 
conftderation  of  forbearance  is  within 
the  ftatute  of  frauds.  873 

A  remainder  inferted  in  a  (ettlement  by 
fraud,  let  afjde  in  equity.  144 

An  aflignee  of  a  leafe  may  ailign  over 
and  difcharge  himfelf,  and  it  is  no 
fraud.  1221 


<Vame. 

C->iONVICTIONuf  keeping  a  dog 
^   to  dil!roy  game,  fulhcieni.        496 
Indictment  lies  not  for  killing  a  hare. 

679 
3  A  Ccnvi^ioa 
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Cnvi,Elion  on  the  game  aft  need  not 
aver  that  the  party  did  unlawfully 
hunt,  ^c,  Page'jw 

The  bare  keeping  a  gun  is  no  caufc  of 
convidlion.  109S 

Hounds  not  within  5.^.^.14.     1126 

Coaming. 

/i  p!ea  of  the  flatutc  of  gaming  muft 
mention  the  particular  game,  495 

I'he  innocent  indorfee  of  a  gaming  note 
can  muiniain  no  adiion  againil  the 
drawer.  ^'S5 

But  he  niuy  fue  the  indorfor  upon  his  in- 
dorfemenr.  //^. 

Horfe  races  arc  within  the  ads  again il 
gaining.  1159 

A  parol  Joan  of  money  to  play  with  is 
not  void.  1249 

I'he  lofer  of  money  at  play  fues  for  it 
upon  the  Ibtute,  he  Iballhave  fpecial 
bail.  ,079 

The  penalty  on  the  gaming  aft  mull  be 
fucd  for  after  convidion,  104* 

See  Jfo^fciture* 

(Bcitcral  iiiwt.    See  3!ff«t- '  tai 

mt.  '-^^ 

A  parol  gift  without  fome  aft  of  delivery 
will  not  alter  the  property.  9^5 

But  delivery  of  the  key  of  his  rooms  by 
a  lodger  to  the  wife  of  the  owner  of 
the  houfc,  upon  his  going  out  of 
town  is  fullicient  pofTeflion  to  fubftan- 
liatc  a  gift  of  the  furniture,  <jfc,  con- 
tained therein.  /^/V/. 

McfTenger  fent  by  rhs  Chancery  to  keep 
an  infant  at  collec^e.  l6S 

On  a  haiftas  cotp:s  th<;  court  will  not  de- 
termine die  right  of  guaidianfhip,  but 
fct  the  child  at iibeiiy.  982 

Xf  an  infant  refufes  to  name  a  guardian 
to  ai.^H'ijr  by,  the  piainlilF  may  do  it 
iQt  him.  1076 


(CfunpotDDet. 

Keeping  gunpowder  in  great  qaantitiei 
is  a  nufance.  Page  1 165 


ON  a  haleas  corpus  the  court  will 
make  no  order  as  to  the  party, 
bu:  to  fee  he  is  under  no  illegal  re- 
Araint.  444 

Child  brought  up  by  habeas  corpus  de- 
livered to  guardian.  579 

On  a  habeas  corpus  the  court  will  not 
determine  the  right  of  guardianOiip, 
but  fet  the  child  at  liberty.  9&2 

A  prifoner  committed  by  a  fecretary  of 
iiate,  muil  make  his  prayer  the  next 
term ;  and  he  has  not  another  term 
after  he  is  committed  by  rule  of  court. 

Offences  in  Scotland  not  within  the  ia^ 
beas  corpus  adl.  308 

Juitices  of  peace  in  England  may  com- 
mit a  perfon  offending  again  (I  the 
Irijb  law  in  order  to  his  being  fent 
over.  84S 

One  charged  with  a  murder  in  Portugd 
not  bailed.  thid. 

Attachment  granted  for  not  relucning, 
without  a  rule  to  return.  915 

Aft  ion  lies  againil  a  conflable  for  not 
delivering  a  copy  of  the  commitmeDt. 

167 

Prifoner  not  to  be  turned  over  till  the 
officer  is  paid  his  charges.  308 

Officer  mull  obey  a  writ,  though  fees 
unpaid.  814,  1262 

Error  lies  on  the  award  to  remand, 
where  the  court  refui'e.s  to  bail.      536 

1  hat  he  hivd  delivered  the  woman  to  her 
hufband,  knows  not  where  Qie  is  '^vA 
cannot  proJuce  her,  is  a  good  return 
to  an  habeas  corpus.  9 1  j 
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iMfAttn  an)  IdeMars- 

There  mud  be  a  formal  conviaion  on 
their  ftatute,  though  the  ad  docs  not 
mention  it.  Pa^f  127 

An  heir  hath  lands  by  hereditary  de- 
fcent,  yet  he  (hall  not  be  liable  for 
the  debt  of  his  anceHor  any  farther 
than  to  the  value  of  the  lands  de- 
fcended.  665 

Executor,  and  not  the  heir,  ihall  have 
hangiags,  Uc,  1141 

Tenant  in  tail  by  purchafe  with  the  rever- 
fion  in  fee  ex  parte  materna  fuffcrs  a  com- 
mon recovery  ;  the  old  ufe  is  gone,  and 
it  defcends  to  his  right  heir.         1 179 

See  Conuf'tfon^  IDeHKe.        "^ 

9eralii0. 

ClarencUux  if  part  of  the  name  of  the 
officer.  850 

D{Si)l9at0. 

Communis  ftrata  a  proper  word.  44. 

The  tamini  of  a  highway  not  necef- 
fary  to  be  fet  out«  in  cafe  of  a  nu- 
fance.  44 

On  Not  guilty  to  an  indidkment  for  not 
repairing,  the  profccutor  muft  prove 
it  An  highway,  and  to  lie  within  the 
parifli.  1 8 1 

A  man  charged  to  repair  may  throw 
it  on  the  parifli  by  the  general  ifTue. 

184 

Ratione  Unura   fufficient     without  fme. 

187 

Mandamus  to  reimburfe  a  furveyor  of 
highways.  211 

Order  for  a  rate  for  the  highways  mull 
adjudge  the  Itatute  laboar  iniufficient 

3"5 

Bad  if  it  charges  the  occupiers  of  land 
only.  315 

Where  the  original  of  a  wi>y  is  account- 
ed for,  the  prefer iption  is  dellroyed. 

i,09 


Certiormi*%  re]ftt*o|   to    highways    are. 
taken  away  by  3  cf  4  ^'■.  &  M.  though 
to  remove  orders  made  on  a  fubfequenc 
law.  Pageg^^. 

By  fetting  out  a  highway  the  owner  doei 
not  part  with  the  property  of  the 
foil.  1004 

Certiorari  pro  rege  lies  in  cafe  of  high- 
ways, though  no  affidavit  or  recogni- 
zance.  1 209 

QottTeofco^^eaiott.  ' 

The  juflices  have  power  to  commit 
idle  and  diforderly  perfons/  to  hard 
labour,  and  they  fiiali  not  be  bailed. 

882 
Ifue  anD  cr^. 

The  hundred  is  liable  for  a  robbery  on 
a  Sundays  where  the  party  wat  going 
to  church.  406 

What  is  a  good  notice  within  8  Geo.  2. 
r.  16.  in  an  adlion  agaioil  the  hundred* 

1170 

The  plaintiff*  mud  make  oath  whether 
he  knows  the  offenders;^  and  oath 
that  he  fufpeds  A,  and  B.  is  infuffi- 
cient.  1247 


31eofail0. 

THE  ftatutes  of  jeofails  extend  to 
the  civil  fuits  of  the  crown.      62 

Want  of  aliedging  attornment,  though 
aided  by  verdidt,  not  aided  by  judg- 
ment by  default.  79 

Name  of  plaintiff*  for  defendant  in  the 
joining  iiFue  aided.  551 

InconfiAent  reference  to  a  record  ill  on 
fpecial  demurrer.  611 

Want  of  zfimilitei'  not  aided  or  amend- 
able. 641 

la  adlion  by  executor  of  executor,  it 
mud  be  Ihewn  thit  the  fitd  execu- 
tor proved  the  will ;  but  the  omiffioa 
is  cured  by  a  verdict.*  716 

Want  of  writ  of  inquiry  Is  aided.     878 

The  ftatutes  only    help  fnch.  tilings  ia 

judgments   by   default,  a^  would  be 

helped  by  ftaiuCe  after  a  verdidi*    933 

3  A  2  Want 


INDEX. 


Want  orilleging  a  prefentation  in  quare 
impidit  cured  by  a  verdid.    Tage  ion 

On  i6  ^  17  Car,  a.  an  aAaal  amend* 
mcnc  is  not  requifite.  313,  loi  1 

See  9tnenluncnt>  ^Erroi. 

3clD0. 
Allowed  to  be  covered  when  they  fwear. 

«2I 

Not  intitled  to  freedom,  where  there  is 

cuAom  to   fwear  on  the  New  Tefta- 

meot.  1 1 1 2 

De/criptis  tUcip'iebttnt  is  too  general.       8 

The  abjaration  oath  altered  for  the  Jc^s. 

II14 

KnDjSment. 

^9d  male  et  ncgligentcr  ft  gejjit^  quuQied 

for  being  too  general.  2 

Difcriptis  dccipiebamt  is  to  general.         8 

Calumniahix  et  pads  perturLatnx,    ^c. 

too  general.  849 

For  felling  divers  qnantities  of  beer  is 

too  general.  ^97 

For  ob(lru6ling  a  juftice  of  peace,  mnH 

(hew  the  particular  fad.  699 

Intent  to  defraud,  not  indidable.       866 

Judgment  arrefted  for  the  generality  of 
the  charge  in  an  information.        999 

None  but  a  barretor  or  fcold  can  be  in- 
dited by  genera]  words.  1 246 

Indidment  again  ft  a  fcold  (hould  be  laid 
adcomwiune  mcumrntnm,  1 247 

Whether  ubi  bate  fciebant  is  a  fafiicient 
allegation  of  a  fa£l  and  notice.         75 

Sciens  in  an  indidment  is  a  good  aver- 
men  t.  904 

In  an  indidment  for  a  refcue,  it  mult 
appear  for  what  the  party  was  com- 
mitted to  the  houfe  of  correction.  1 226 

Indictment  laying  a  nufance  to  be  corn- 
mi  ced  **  war  the  highway,  and  alfo 
near  feveral  dwelling  houfes,  isScV  is 
well  enough.  6b6 

Fabrica'vit  denotes  forgery,  and  evidence 
of  aur  ring  or  erafing  will  be  good.  19 

Vi  ei  a,, his  is  implied  in  a  riot.  834 

Le-va^vit  vel  levaii  cauj'ivit^  ill.  oqo 

Indictment  for  trefputs  before  juftices  of 
the  peace  quaihed  for  want  of  nee  turn 
ad  di  1  c  r/as/e/ofiras,  i^i ,  442 

Quaihed,  the  caption  being  ad  feftum 
Epiphanii^  698 


An  indidment  found  at  an  adjooraei 
feffions  muft  (hew  in  the  caption  when 
the  feffions  began.  Paf^e  86$ 

For  nfing  a  trade  ufcd  in  Great  Britain 
(inltead  of  England)  at  the  time  of  the 
ftatute  5  Eliz.  quaihed.  551 

Will  not  lie  for  fecreting  a  woipan  with 
child  from  the  parifli.  6 1 2 

Lies  not  for  confpiring  to  marry  a  pari(h 
pauper.  707 

Indictment  li^ s  for  not  taking  the  office 
ofconftable.  920 

Not  taking  upon  him  the  office  of  over- 
feer  of  the  poor,  is  indidable.      1 1 46 

Indictment  for  bringing  a  baftard  ham 
at  A,  into  the  parilh  of  J^.  with  in- 
tent to  charge  B,  quafhed,  for  a  baf« 
urd  is  chargeable  only  where  l>orn. 

644 

Indictment  of  overfeers  for  not  paying 
over,  nut  quafhed.  1268 

IndiCtmeni  for  not  receiving  an  appren- 
tice,  mult  (hew  the  binding  to  be  ac- 
according  to  the  (tatnte.  1268 

Indictment  for  not  executing  a  warrant, 
not  qualbable.  1 2 1 1 

Cannot  join  feveral  in  one  indiCtmeat 
for  perjury.  921 

Cannot  indiCt  two  perfons  together  for 
didinCt  offences.  623 

Indictment  lies   not  for  killing  a  hare. 

679 

Lies  not  againfl  a  miller,  for  detainiog 
part  of  the  corn.  793 

Indictment  for  utury  lies  not  barely  for  a 
corrupt  agreement.  816 

The  court  will  oblige  a  profecntoria 
foroe  cafes  to  pay  coHs  on  quaflung  an 
indictment.  946 

Thecouri  cannot  ilrike  unneceflary  counts 
out  of  an  indiCimenr,  being  tke  find- 
ing of  the  grand  jury.  1026 

But  they  cught  to  be  drawn  by  the 
clerks  in  the  Crown  Office,  that  the 
court  may  punifh  them  for  vexation. 

I02J 

If  no  indictment  is  direded  by  a  flatute. 
a  penalty  to  the  king  muii  be  fued  for 
as  a  debt.  828 

Damages  to  a  third  perfon  not  named  in 
the  record,  or  matter  which  conili* 
tutes  an  offence  of  itfcif,  whether  to 
be  confide]  cd  in  fetting  the  fine.     159 

Aflkuit 
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A/Taulr  on  two  people  cannot  he  joined 
<  in  the  fane  indidment.         Page  870 
See  ^nfd^mactoii. 

3nfant.     ^ 

Declares  afes  of  a  fine  to  be  levied  at 
full  age«  he  may  declare  other  ufes. 

94 

Neceflaries  for  his  wife«  neceflaries  for 
him.  168 

Covenant  of  an  infant  to  make  a  join- 
tore,  decreed.  604 

Bonnd  by  promife  of  payment  at  fall 
age.  690 

Where  there  are  two  executors,  and  one 
under  age,  they  may  fue,  but  cannot 
be  fued,  by  attorney.  784 

But  one  may  fue  by  attorney «  and  the 
other  by  guardian.  71^4 

Error  in  B,  R.  in  Ireland  to  reverfe  a 
common  recovery  fuffered  in  C.  B. 
there;  the  tenant  pleaded  that  he  is  in 
by  defcent,  is  an  infant,  and  prays 
that  the  parol  may  jdemur,  he  has 
judgment  accordingly  there,  which  is 
affirmed  in  R.  R.  here.  861 

He  mzy  plead  this  after  an  imparlance, 
and  this  plea  will  be  good,  although 
it  does  not  ftate  the  age  of  the  infant. 

862 

Infant  may  fue  on  a  contradl  of  marriage 
with  a  perfon  of  full  age.  937 

The  different  force  of  infants'  contrads. 

939 

An  infant  cannot  be  charged  for  goods 
delivered  to  trade  with,  1083 

A  replication  of  neceflaries  mud  aver 
the  goods  to  be  neceffary  for  the  in- 
fant. 1101 

Where  an  infant  was  plaintiff*  and  in 
execution  for  cofls,  the  court  would 
not  difcharge  him  on  motion.      1217 

Pays  no  colls  in  equity  on  a  bill  filed  by 
procban  'amy,  708 

General  admiHion  of  a  procbein  amj  is 
fufficient.  304 

Declaration  of  the  guardian  admitted  in 
eiridence  againft  the  infant.  548 

lofant  brought  up  by  babeas  corpus^ 
and  delivered  to  the  guardian.       579 


At  what  age  an  infant  may  be  received 
to  give  evidence.  Page  700 

If  an  infant  defendant  will  not  name  a 
guardian,  the  court  will  appoint  one. 

1076 

31nfet{0}  Courti. 

Cannot  grant  a  new  trial.  1 1 3,  3^9 

Have  been  allowed  jurifdidicn  in  cafei 
fimilar  to  thofe  where  they  have  ju- 
rifdiaion.  ^     256 

May  fee  afide  proceedings  for  irregn* . 
larity  or  furprife.  392 

May  fet  aiide  a  verdid  for  irregularity. 

499 
The  King's  Bench  cannot  receive  a  fine 

fet  by  an  inferior  court.  786 

B.  R.  cannot  fet  a  fine  on  a  conviction 

by  juilices  of  the  peace.  794 

The  items  in  a  dated  account  need  not 

be  laid  in/ra  iurijdi^iwem.  827 

It  is  not  a  good  cuftom,  for  an  inferior 

court  to  award  a  tales  dt  ciicumftanti- 

bus.  841 

The  King's  Bench   will  not  punilh  by 

attachment  a  contempt  of  an  inferior 

court.  567 

Judgment  reverfed,  becaufe  the  mayor 

appeared  to  be  intereltcd.  639 

3nfo;mat{oit. 

Not  granted  for  perjury  in  the  oath  a* 
gain II  fimony,  before  convidioa  of 
the  fiiTiony.  70 

For  a  public  offence  it  may  be  granted 
on  the  application  of  a  private  profe- 
cutor.  1 26 

Not  to  be  quafhed  on  motion.  185 

Againft  an  officer  of  the  African  com* 
pany  for  detaining  a  perfon  iillcd  by 
them.  404 

Not  granted  for  a  libel,  where  the  con- 
tents are  true.  49S 

Not  amendable  in  the  nnnue.  911 

Informations  are  local,  and  not  to  be 
profecuted  fur  fa^s  done  at  lea.     9 1 8 

Information  ^11/  tam  not  to  be  quafhed  on 
motion.  953 

Judgment  arretted  for  the  generality  uf 

the  charge  in  an  information.        999 

3  A  3  1  ne 
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The  (latute  for  cods  on  informations  ex- 
tends to  cafes  of  quo  warranto.      Page 

1042 

Informations  qunfhed  byconfenC.     1072 

Not  qualhable  on  motion.  1 103 

Information  granted  for  taking  away  a 
young  v/oman  from  her  guardian  and 
marrying  her.  11 07. 

No  information  for  not  collefting  brief 
money.  1130 

If  the  defendant  is  acquitted  againft 
evidence,  yet  if  there  is  no  certificate 
he  (hall  have  cofls.  1131 

Not  granted  again  ft  a  juftice  for  refufing 
an  informer's  oath  againit  a  waggoner. 

1181 

No  information  againd  a  diffenter  for 
refufing  the  office  of  fheriffof  London* 

B*  R.   will  not  grant  information    for 

ufury,  after  the  fuit  is  lapfcd  to  the 
crown.  '234 

See  iSXuo  Isarranto. 

3lnjuviRion. 

Perpetual  injundion  decreed  after  two 
trials  at  bar.  404 

3511110. 

Innkeepers  cannot  fell  the  gocft's  horfe 
for  keeping,  except  in  Londm.     •  556 

There  mod  be  the  fame  notice  of  execut- 
ing a  fcire  fieri  inquiry  as  a  common 
writ  of  inquiry.  2^5,  62^ 

Set  afide  fur  too  fmall  damap^ts  where 

the  plaintifl:  was    unprepa/ed.     515, 

.      ..        425.  « 259 

Execution  of  a  writ  of  inquiry  may  be 
adjourned  after   it  is  entered  upon. 

See  9menT)ment,  SDamagcB^  i^untar^ 
Vnal. 

3nq[tt{fl[t(on. 

The  iraverfer  of  an  inquifi  ion  for  the 
kii  g  is  to  be  lonfidercd  as  a  d«ri'cn- 


d!ust,  and  the  {trofecator  may  ctrry 
down  the  record.  Page  120S 

SInfaraiUf. 

Barratry  in  i  policy  the  fame  as  firand. 

581 

Where  falvage  falls  fhort  of  the  fineight, 
it  is  a  total  lofs.  1 065 

Where  the  mailer  deviates  for  the  bene- 
fit of  his  owners*  it  is  not  barratry, 
though  it  may  be  a  breach  of  cootrad. 

^'73 

Concealing  an  information  of  danger 
avoids  a  policy,  though  the  lofs  does 
not  happen  by  fuch  danger.  1 1 83 

A  (hip  never  heard  of  is  prefnmed  to  be 
foundered  at  fea.  1199 

Goods  lofl  after  the  owner  has  taken 
them  from  the  (hip  into  a  lighter,  is 
no  charge  en  the  inlarer.  1236 

Infurer  is  liable  where  a  (hip  goes  back 
to  perform  qaarentine.  1243 

Policy  on  any  fnip  the  plaintiff  (hould  fail 
in  from  Firgh::t  to  Lcndon,  not  tranf- 
ferred  to  another  (hip  that  the  plaia- 
tiiFgoes  on  board  of  in  the  voyage. 

1248 

An  intention  to  deviate  does  not  dif- 
ch:irge  tifre  underwriter.  1:49 

On  a  policy  in ic reft  or  no  intereft,  a  re- 
capture after  being  in  an  enemy's  port 
will  not  Livail  the  inlurer.  1250 

A  ihip  that  fails  with  the  convoy,  tho' 
hindered  by  the  weather  from  taking 
failing  orders,  departs  with  convoy. 

ih. 

The  freight  a  fhip  would  earn  is  no 
part  ot  the  damages  by  her  lofs,  un- 
lefs  part  of  the  goods  are  on  board. 

1251 

The  mariners  force  the  mafter  to  return  ; 
that  is  no  deviation  nor  barratry.  1 264 

A  ihip  wan  anted  to  depart  with  con\<«y 
is  injured  durirg  her  way  to  the  ge- 
neral rendezvous.  1 265 

3[oint  aBH  reberaU 

Where  the  proccfs  is  againd  two  on  a 
joint  cau(e  of  adion,  and  one  only 
appears^  the  other  mud  be  ouiiaweJ. 

473 
la 
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In  aflion  agaioft  one  obligor  upon  a 
joint  bond,  ihe  objection  muil  be 
pleaded  in  abatement.  Pa^e  503 

Officer  joining  in  plea  with  a  party  who 
is  not  jullifiable  ihail  fail.  509 

Where  the  covenant  is  joint  and  feveral, 
in   an  aAion   again ll  one   only,   the 
breach  may   be  afligned  in  the  ne 
gleftofboth.  553 

One  defendant  overthrows  the  adion 
after  judgment  by  default  againlt  the 
other»  it  ihall  be  flayed  as  to  both. 

610 

Aflault  on  two  people  cannot  be  joined 
in  the  fame  indictment.  870 

The  damages  cannot  be  given  feparately 
againft  feveral    defendants    in    caie. 

910 

Cannot  join  feveral  in  one  indidlment 
for  perjury.  921 

If  one  named  in  the  indenture  does  not 
feal,  he  mull  be  excluded  by  an  aver- 
ment. 1146 

A  covenantee  mud  be  a  plaintiff  though 
he  never  fealed.  ibiJ, 

Adions  of  trefpafs  againft  feveral  de- 
fendants, not  to  be  joined  by  the 
court.  420 

See  9ut()0^ftt-    9batemettt. 

3lointcnantfl  anD  Ccttants  in  com- 
mon. 

Remainder  on  an  eftate-tail  to  another 
tenant  in  common  barred  by  recovery. 

12 

One  part-owner  brings  trefpafs  without 

his  companion,  it  mull  be  pleaded  in 

f     abatc?ient.  820 

31ottmet6  acconttts. 

Within  what  time  an  executor  mufl 
purfue  an  aClion  begun  by  his  teilator. 

907 

31rclanD. 

Affidavits  fworn  before  a  Judge  in  Ire- 
land  TtzdiiTi  England^  545 

}ulHces  of  peace  in  England  may  com - 
U..C  a  pcrfon  offending   againfl  the 


Irijh  law,  in  order  to  his  being  fent 
over.  Puj^t  848 

On  rcverfal  of  a  judgment  in  part,  the 
ccurr  in  Inland  may  be  commanded  to 
award  ;*  writ  of  inquiry,  ^c.  973 

.3l(nte. 

Where  it  was  difcovered  previous  to  the 
trial,  that  the  ilFue  was  **et  pr,ird** 
the  deterdant,  inilead  of  the  plain* 
tiff,  ** Jtmilner''  the  C.J.  thcughc 
he  had  no  commiffion  to  try  any  i.Tu?, 
and  difmiffed  the  jury.  lii/ 

IfTue  upon  the  ufage  under  a  chnrter  of 
^6  ELz.  is  an  immaterial  ilfue,  for  the 
right  in  queflion  mufl  fland  or  fall  by 
the  charter  itfclf.  395 

Trefpafs  for  breaking  and  entering  yj'im 
dok;  plea  that  the  locus  in  quo  was 
B's,  proper  lands ;  replication  that 
it  was  the  eflatc  of  inhcriran.e  and 
proper  lands  of  y/.  and  nor  the  pro- 
per land  of  B.  after  verdicl  for  //. 
held  that  the  informality  of  this  iiTuc 
was  cured.  973 

That  a  grant  (not  the  ufer)  is  prejudi- 
cial, good.  43 

There  can  be  no  ilTue  ofTcreJ  that  is  con- 
trary to  the  rocGid.  735 

An  apt  ifi'ue  may  be  joined,  thou;;:i 
there  is  not  an  cxucl  affinnaiivc  ^nd 
negative*  1177 

3l(rue  gcncnl, 
See  |5leat)fng,  d^vryLn,  general  ittut. 

Claiming  goods  as  a  deodand  not  aj« 
n^iiicd  in  evidence  on  the  gcncrrd 
iiiue.  .61 

They  who  are  not  chargeable  to  re|»«'r 
bridges  of  common  righr,  may  dif- 
ciiargc   thcmfcivcs   ufou  Not   guilty. 

Ufur'ous  contradl  good  evidence  on  non 
njjum^jlt.  498 

In  re  [/levin,  on  non  teptt^  it  is  goud 
evider.cc  for  the  defendant,  (hat*  the 
goods   were  taken  in  another  place. 
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J^on  0j/umfjit  a  good  plea  to  an  a£lion 
againft  a  carrier.  ^^g^  574 

A  former  recovery  not  to  be  given  in 
evidence  on    nil  debet  in  a    ^ai    tarn, 

701 

JV/7ijV3f/ not  pleadable  to  debt  on  arti- 
cles for  not  paying  for  Hock.  778 

In  cafe  for  beating  a  horfe  and  not 
guilty  pleaded^  defendant  mayjuUify 
in  evidence.  872 

To  a  declaration  on  promife  to  the  af- 
fignee,  mm  affunipfit  to  the  bankrupt  is 
ah  ill  plea.  919 

Lunacy  may  be  given  in  evidence  on  n%n 
eflfa^um,  1 1 04 

In  capital  cafes  the  joinder  of  ifTue  need 
AOt  appear  upon  the  record.  775 

Jttt^sment. 

The  warrant  of  one  executor  will  not 
juftify  the  entering  a  judgment  againft 
all.  20 

Prefence  of  an  attorney  of  another  court, 
iufHcient  to  authorife  a  warrant  to  con- 
fcfs  judgment.  530 

The  court  will  not  give  leave  to  enter 
up  a  judgment  of  twenty  years  ftand- 
1  n  g  nufK  pro  tunc .  639 

Cannot  enter  judgment  on  warrant  of 
attorney  after  plainiitF's  deatn.      718 

Judgment  may  be  entered  on  a  warrant 
of  attorney  after  the  death  of  the 
party.  882 

No  warrant  cf  attorney  to  confefs  a 
judgment  from  a  prifoner  good,  but 
where  tncre  is  an  attorney  pro  def, 
prefent.  902 

Judgment  entered  upon  an  old  warrant, 
where  the  defendant  was  dead  fome 
hours  b.fo>^e  the  rule  was  moved  for, 
not  fet  atide.  1081 

A  relcale  of  errors  may  be  given  in  the 
fame  deed  with  the  warrant  of  at- 
torney, if  the  judgment  rela:es  to  a 
day  before  the  date.  1215 

One  in  execution  may  confefs  a  new- 
judgment  without  the  prefence  of  an 
attofoey.  1245 

A  warrant  to  confefs  judgment  given  by 
a   |;rifuner   ia    Ireiand  is    fubjeCl    to  ^ 


the  rule  requiring  ao  attorney*!  ^ft*' 
fence.  Page  i%^j 

Judgment   at  the   fuit  of  executors  fet 

.  alide,  becaufe  by  relation  it  was  itt 
telb tor's  lifetime.  1 1 2 1 

May  be  given  on  the  plea  where  it 
amounts  to  a  confeflion,  notwithftand- 
ing  the  pleading  over.  39^ 

No  moving  in  arreft  of  judgoaent  after 
judgment  on  demurrer.  425 

May  be  entered  nvme  pro  tunc^  where  the 
party  dies  pending  the  advifing  of  the 
court.  427*  917 

fltietur  cut  i^e  \$  no  effential  part  of  the 
judgment.  440 

Where  the  defendant  is  foand  oot 
guilty  as  to  part,  there  muft  be  a 
judgment  for  him  as  to  that.  7S6 

Where  an  executrix  pleads  no  aflets  tihrm 
the  penalties  of  three  bonds  and  the 
jury  by  fpecial  verdid  £nd  aflets  in  one 
entire  fum  Jefs  than  the  amoontof  the 
whole,  and  the  court  are  of  opinion 
that  as  to  two  of  the  bonds,  the  penal- 
ties are  to  be  con  fid  ered  as  the  debt, 
but  that  the  third  being  unforfeited, 
(hall  only  be  held,  to  cover  the  fum 
really  due  upon  it;  they  may  dedud 
fuch  penalties  and  fum  due  with  in- 
terefl,  out  of  the  aflets  fo  found  and 
give  judgment  for  the  plaintifl^«  to 
recover  the  remainder.  1028 

Regular  judgment  fet  afide,  where  the 
plaintJHP  is  not  prejudiced.  813 

Regular  judgments  not  to  be  fet  afide, 
but  in  order  to  give  the  defendant  an 
opportunity  of  pleading  to  the  merits. 

1242 

Party  may  move  in  arrefl  any  time  be- 
fore judgment  flgned.  ft4j 

Where  the  pica  confefles  the  adlion, 
and  does  not  fuificiently  avoid  it» 
judgment  (hall  be  given  on  the  con* 
fefllun,  wiiAout  regard  to  a  verdid. 

Conjideratur.  is  as  well  as  conf,  eft.  874 

On   the   gaming  ad,  or  for  recofancy, 

the  judgment   is,    ([uod   amvi^tu  eft. 

1048 
Where  an  improper  judgment  is  prayed 
on  a  writ  of  error,  the  proper  judg- 
ment il:ali  be  given.  105; 
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After  two  ntchiis  the  court  will  relieve 
on  motion,  if  the  defendant  comes  in 
reafonable  time.  Page  1075 

A  jultice  of  peace  convi£i  of  a  mifde- 
meaaor  in  his  office  obliged  to  ap- 
pear perfooiilJy  at  praying  judgment. 

1088 

Debt  lies  not  in  Inland  on  a  judgment  in 
England.  1090 

If  there  be  a  general  indictment '  for 
felony,  and  a  fpecial  verdid  is  found  in 
which  tne  fads  do  sot  amount  to 
felony^  but  prove  the  perfon  to  be 
guilty  of  a  ^at  mifdemeanor  judg- 
ment cannot  be  given  againil  him, 
for  this  trei'pafs.  1133 

See  CctO}«  Title  Judgment  in  Error. 

3ud3(0.  See  ^ttfticetf  of  bot|)  beiK(^0. 
3lttrfe0. 

Rule  for  a  good  jury  refufed  to  the  de- 
fendants in  an  a&ion  againft  jullices. 

265 

Though  the  lefTor  in  ejeClment  u  a 
Peer,  there  need  be  no  knight  re- 
turned on  the  jury.  1023 

Defiring  a  juror  to  appear,  is  no  caufe 
to  fet  afide  the  verdid.  643 

One  challenged,  fworn  on  the  talei,  ill. 

640 

Caufe  fuffered  to  remain  for  want  of 
jurors  though  twelve  fworn  where 
plaintiff's  counfel  refufed  to  pray  a 
tales.  707 

Judgment  arrefted  htctLixk  adtnne  et  UU 
dem  left  out  as  to  the  fwearing  of  the 
jury.  901 

See  Cf^llense,  l^rogadtie. 

3tiSice0  of  fcott)  bencfietf. 

One  of  the  King's  Juftices,  does  not 
import  a  Judge  of  B,  R.  1226 

B.  R.  will  not  take  judicial  notice, 
who  are  the  JuQices  of  the  Common - 
?lc»s.  1080 


3luft{ce0  of  )fteace. 

Judices  of  peace  may  fuperfede  their 
own    order  ^uia  improvide    emanavifm 

Page6 

In  juilices'  orders  for  paying  wages,  it 
nuft  appear  that  the  fervke  waa  fe* 
lating  to  hufbandry.  t 

Order  to  pay  money  to  a  poor  perfom 
ffluft  mention  him  co  be  poor  and  im- 
potent. 10 

Ajnftice  without  whom  the  fef&ons  can^ 
not  be  held,  is  liable  to  an  informatiom 
for  a  voluntary  abfence.  21 

Juftices  may  commit  for  a' contempt 
where  words  are  fpoken  in  his  prefence 
refleding  upon  him,  he  being  in  the 
execution  of  his  office.  42c 

Indidments  quafhed  for  want  of  nee  nam 
ad  diverfas  fehmias ,  i^c,  442 

If  a  juftice  convids  without  fonunons, 
there  fhall  go  an  information.         678 

Trefpafs  and  falfe  imprifonment  Het 
againll  a  juftice  for  .committing  upon 
a  convidion  for  deftroying  game 
where  there  was  no  attempt  to  diHraia 
firft.  710 

Jaftices  of  peace  cannot  commit  one  in 
execution  in  B,R.  10  the  county  gaoL 

8ag  * 

Ju dices  of  peace  in  England  may  com- 
mit a  perfon  offending  again  ft  the 
Iri/f  law^  in  order  to  bis  ^ing  fenc 
oyer,  S^n 

Juftices  may  order  payment  of  wages 
by  indulgence.  1002 

Juftice's  warrant,  where  he  hai  no 
power  to  grant  one,  will  not  jnftify 
the  officer.  i6id. 

Where  a  city  has  juAices  with  an  ex-. 
cIuHve  claufe,  liie  juftices  of  the 
county  cannot  ad  in  matters  of  ex. 
cife.  ^  1154 

A  juftice  could  not  join  in  removing  a 
pauptr  from  his  own  parifh.  1173 

The  leflions  of  particular  liberties  have 
the  determination  of  appeals  about 
the  poor,  and  not  the  county  feffions. 

1222 

The  feffions  cannot  take  indidments  of 
new  created  offences,  unlefs  the  jurif- 
diciion  is  exprefsly  granted.  1256 

Wiien 
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When  the  feflions  is  difcontinued,  a 
fubfequent  fcflion  cannot  refume  the 
appeals.  ^^^^1263 

See  ConM&{X)n0^  4)?Der0* 
3u(ttScation. 

Frobable  caafe  of  feizure  not  a  jufli- 
£catioa    to    a    cullom-houfe    officer. 

8I0 

A  juftification  irtider  a  returnable  pro- 
cefs  is  ill,  without  fhewing  a  return 
of  it.  1184 

Where  the  party  and  the  officer  join  in 
a  j unification  which  is  ill  as  to  one  of 
them>  judgment  (hall  be  againft  both. 

1184 

SeeVteftMflL 


iiing.    See  3Debt  to  t|ie  iiing,  &c. 
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ORD  E  R  S   for  payment  of  wages 
mud  fet  forth ^  that  the  fer vice  re- 
lated to  husbandry.  8 
Juftices  may  order  payment  of  wages  by 
indulgence.                                   1002 

Jlatftat. 

A  latitat  may  be  pleaded  without  al- 
leging a  bill  of  Middlejex.  550 

Hearetf. 

LefTee  may  make  an  under-leafe  for  the 
whole  term.  405 

Alleging  the  entry  of  the  leffee  prior 
to  the  commencement  of  the  term 
will  not  vitiate  the  demand  of  rent. 

550 
Lcafes  by  parol,  for  lefs  than   3  years 

from  the  making;  to  commence  at  a 
future  day  are  not  within  the  ftatute  of 
frauds.  6gi 

Conditional  furrender  of  a  prebendary's 
Uafe*  good  to   warrant  a    renewal. 

1201 


An  affignee  of  a  leafe  may  affign  over, 
and  difcharge  himfelf,  awd  it  is  no 
fraud.  Page  1221 

§ILcet.    See9telMe. 

Hegacf  • 

Legacy  to  a  child  difcharged  by  a  pro- 
vifion  fubfequent  to  the  wilL  235 

If  a  legacy  be  given  payable  «t  21.  with 
intereft  in  the  mean  lime,  and  the 
infant  dies,  his  reprefentative  may  foe 
for  it  immediately.  238 

Revoked  by  payment  of  a  portion.  25$, 

407 

A,  by  will  dire£ls  that  the  remainder  of 
his  real  and  perfonal  eftate  ftioold  be 
equally  divided  among  his  fix  relatio&s 
A,  B.  Csfc.  (hare  and  (hare  alike,  and 
makes  them  his  executors.  A.  dies  ia 
the  teftator's  life-time,  his  legacy  iapfes 
and  his  (hare  of  the  perfona]ty»  muft 
go,  accordiag  to  the  ftatute  of  difiri* 
butions.  820 

Lapfed  (hare  of  the  refidoe  decreed  to 
the  exet  utor.  905 

A  fum  bequeathed  out  of  a  debt  muft 
be  paid>  though  the  debt  is  recovered 
by  the  teftator ;  otherwife  of  a  bequeft 
of  the  debt  itfelf.  824 

Donatio  caufa  mortis  not  fuaUe  in  fpi* 
ritual  court.  777 

^       *(bcii. 

Information  for  granting  a  licence  to  a 
Peer  to  keep  an  alehoufe.  422 

An  obfcene  book  is  puni(hable  as  a  libel. 

788. 

Conviflion  for  a  libel  againfl  Chrifti- 
anity.  834 

Adlion  for  a  libel  difcrediting  the  plain- 
tiff's (kill  in  his  trade.  898 

Judgment  arreAed,  becanfe  libel  not  laid 
to  be    dc  et  conccmem*    the    plaintiff. 

934 
Where  the  con  tents  of  a  libel  are  true, 
the  court  will  not  grant  an  informa- 
tion. 498 ' 


INDEX. 


limimtotus. 

The  fiatute  of  limitations  rais,  notwith- 
fianding  a  bankruptcy.  ^^ge  ^^^6 

An  indebitatus  aj}umpjit  in  an  inferior 
court  may  fave  the  flatute  of  limita- 
tions on  a  promifTory  note.  7 1 9 

A  latitat  prevents  the  llatate  of  limita 

tionsy  without    a    bill  of  MiddUfcx. 

.  550,736 

The  fiatate  of  limitations  will  not  run 
againft  a£tion  on  bill  of  exchange 
where  plaintiff  is  beyond  fea.         836 

An  executrix  (ues  upon  a  promiiTory  note 
to  her  teflator,  and  dies  before  judg- 
ment, the  6  years  from  the  canie  of 
adlion  having  expired  previous  to  her 
deaths  but  fubfequenc  to  the  com- 
mencement of  the  adtion.  Her  exe- 
cutor brings  a  new  adtion  within  4 
years  after  the  drath  of  the  executrix 
and  the  ftatute  of  limitations  being 
pleaded,  the  court  heid  the  plaintiiF 
barred  and  that  he  ought  to  have  com- 
menced his  a£tion>  within  a  year  after 
her  death.  907 

Error  to  reverfe  a  recovery  is  barred  by 
twenty  years,  though  the  title  of 
plaintiff  in  error  accrued  within  that 
time.  1257 

Statute  of  limitations  replied  to  a  fet  off. 

1 27 1 

In  ejectment  for  mines,  pofTeflion  of  the 
manor  is  no  evidence  to  avoid  the  ftatu  re 
of  limitations.  1142 

The  child  of  a  freeman  of  London  when 
of  age  may  in  confideration  of  a 
prefent  fortune  bar  herfelf  of  her  cu- 
ftomary*  part.  (^47 

Court  cannot  tdce  notice  of  the  cuftoms 
of  London,  unlefs  found.  1187 

Bylaw  to  confiie  brewer-c  to  certain 
hours  for  carrying  out  drink,  goad. 

1085 

A  cudom  in  London  that  perfons  intitled 
to  their  freedom  (hall  take  the  oath 
of  a  freeman  at  the  chamberlains*  court 
en  the  ne*w  tejiamau  is  good.  1 1 1  a 


And  it  is  not  unreafonable  that  the  oath 
fhould  be  required  to  be  taken  prior 
to  theadmiflioo.  Page  1 1  la 

By  law  to  regulate  the  corn  porters  ia 
London,  ^5, 

By-law  obliging  joiners  to  be  free  of 
the  joiners*  company,  5^^ 

Marriage  agreement  that  the  hufband 
(hall  lake  up  his  freedom,  binds  the 
diflribution  cf  his  effedts.  455 

Children  of  freemen  may  releafe  their 
orphanage  part.  ^^- 

The  court  will  take  notice  that  London^ 
and  the  city  of  Londwv,  are  the  fame, 

309 

Cudom  of  London  to  cart  whores,  taken 
notice  of  without  affidavit.  188 

Apprentices  inroiied  befofc  the  cham- 
berlain may  be  dilcharged  by  the  ja- 
ftice*  where  they  Hvc.  65» 

See  d^dndamus— ^d^efcrfptfon. 

Lunacy  may  be  given  in  evidence  on  mn 
eftfaaum.  ,,0^ 

The  traverfer  of  an  inquifition  of  lu. 
nacy  is  in  nature  of  a  defendant,  and 
the  profecutor  may  carry  the  record  to 
trial.  ,208 

Return  of  lunacy  to  habeas  corpus  by  a 
phy(ician.  ^|j 


dpaliciOUt^ 


f^^ofecutfoti. 
iS)ut  cafe. 

^anDamu0. 


See  9Biotl 


THE    rife  of  writs  of  mandamus. 
S40 
Mi:udamus  to  proceed  to  eledion  where 
a  claufe  for  Jiolding  over.  crc 

Mandamus  may  be  granted  to  go  to  an 
elt'^ion,  though  there  ij>  a  mayor  de 
fado^  if  he  have  no  colour  of  right. 

ICOJ 

Granted  to  go  to  an  eleflion,  notwith- 
Uanding  an  eledtion  de  fa^o,  which 

there 


INDEX, 


tbcit  was  good  rcafon  to  think  void. 
Pagelisy 
Granted  to  e1e£t  officers  who  are  necef- 
ikry  conftitoent  parts  of  the  corpora- 
tion though  not  the  head  of  it«  where 
there  were  wrongful  officers  in  poiTef- 
£on.  1 1 80 

Granted  peremptory  on  the  reverfal  of  a 
judgment  for  the  defendant.  697 

BAoftJamm  for  a  prebend.  loSz 

To  admit  a  prebendary*  159 

Lies  for  a  chaplain  where  there  is  no 
vifitor.  797 

To  a  Univerfity,  to  reftore  to  degrees 

S57 
To  reftore  a  fchooimafier.  58 

Por  a  parifli  clerk,  fexton«  fcavenger. 

To  fwear  an  ale-tafter.  6og 

To  fwear  in  a  diredtor  of  the  amicable 

aflarance.  696 

Mandamus    for  yeoman  of    the  wood- 

wharf.  832 

Mandamus  to  admit  a  deputy  regifter. 

893 
A  principal  may  have  a  mandamus  to 

admit  his  deputy.  ^    895 

The  writ  need  not  aver  that  it  is  the 

perfons'  duty  to  whom  it  is  direded  to 

admit  and  fwear  him.  ihid. 

To  allow  conftables  their  expences  of 

carriages  for  the  troops.  4^*  43 

To  reimbur(e  a  furveyor  of  highways. 

211 
To  a  judge  in  nature  of  afrocedeudo. 

To  juilices  of  peace  to  give  judgment 
in  an  excife  cafe.  530 

Granted  to  commit  adminiftration  ge- 
nerally. 55  a 

To  take  fccurity  on  articles  of  the  peace. 

835 
Mandamus  to  the  clerk  of  a  company 

to  deliver  books.  870 

To  produce  the  books  at  the  next  a^ 

fembly.  948 

Granted  to  attend  a  coort-Ieet.  1207 
No  mandainn^  for  a  left  urer.  1 1 9  2 

Lies  not  to  fwear  in  one  who  has  had 

judgment  on  an  information  again  ft 


him  for  an  ufurpation. 


6zS 


To  call  a  vttity    for  the  eleaion  of 

churchwardens,,  refufed*  Page  686 
Mandamus  lies  not  to  grant  a  licence  to 

keep  an  alehoufe.  88 x 

Lies   not    for  an   admin iftrator  durante 

minori  ^tate.  892 

No  peremptory  mandamus-  pending  error 

on  adion  for  falfe  retnrn.  983 

Refnfed,  to  make  a  rate  to  reimborle 

the  expence  of  defending  an  indid- 

menc.  63 

No  mandamus  to  infert  particular  peribnt 

in  a  poor's  rate.  1259 

Superfeded  for  mifdiredion.  55 

Diftind  rights  cannot  be  joined  in  one 

mandamus.  {78 

To  obtain  a  rule  te  return  a  mandamut 

you  muft  have  an  affidavit  of  fervice. 

But  though  the  cafe  is  not  within  the 
mandamus  ad  yon  may  have  fuch  a 
rule  and  are  not  driven  to  an  m^as  and 
fiuries.  .  783 

Mandamus  to  reflore,  moft  be  direded 
only  to  the  body  that  had  power  to 
remove.  640 

But  where  the  power  u  tn  the  mayor, 
aldermen  et  aP  de  communi  cmtcilio  if 
the  writ  be  direded  to  the  mayor,  al- 
dermen and  common  couDcii  it  is  well 
enough*  640 

Mandamus  to  eled«  direded  to  tboffe  who 
have,  and  thofe  who  had  no  right,  fn- 
perfeded.  55 

Mandamus  made  out  not  according  to  the 
rule,  fuperfeded.  880 

Not  fuperfeded  on  affidavits^  without  a 
return.  1139 

Court  refufe  to  fix  a  day  for  an  eledioa 
on  granting  a  mandamus,  949 

There  need  not  be  a  four  days  rule  on 
mandamus  in  town.  857 

If  a  mandamus  to  the  fphitual  court  to 
grant  a  probate  ftate  that  the  teftaior 
had  Bona  ttotabilia  in  divers  dioceies, 
it  need  not  ftate  them  to  be  within 
that  firwinci  over  which  that  coort  has 
jui  ildidion,  efpecially  if  the  judge  has 
once  aded.  858 

A  return  if  good  if  it  purfues  the  fog- 
geftionof  the  writ.  123$ 

Retom 


t     K     D     E     X. 


Retufn  that  the  officer  was  at  will,  and 
they  have  removed  hiin»    fuffictent. 

Page  11$ 

Where  an  officer  is  at  pleafure*  the 
choice  of  another  i«  a  determination. 

674 

When  the  return  to  a  mandamms  to  rellore 
to  academical  degrees  alledges  a  fuf- 
penfion  or  degradation  of  the  party, 
and  does  not  Itate  that  he  was  fnm- 
moned  to  attend  the  proceedings  or 
made  any  defence  thereto,  it  ia  bad. 

557 

If  it  dates  that^.  exhibited  ^fJam  de- 
pofitiaues^  ^luere  Whether  that  implies 

,    that  they  were  upon  oath  ?  Uid, 

An  inhibition  of  the  (f^iop  not  a  good 
return  to  ^mandamus  to  fwear  a  church- 
warden. ^     609 

Where  an  inhibition  is  returned  in  fuch 
a  cafe  it  muft  appear  from  the  return 
that  the  town  is  within  the  dioceie  of 
the  bifhop  who  inhibits.  609 

Tarde  a  good  return   to  a  Mandamus. 

763 

Where  a  writ  is  direAed  to  two,  there 
muft  be  an  attachment  againft  both 
though  one  is  ready  to  obey.  808 

Nonfuit  iUHui  no  good  return  to  a  man- 
damus to  fwear  a  churchwarden.  894, 
cwtra,  89^ 

A  xniniftejrial  officer  mull  obey  the  writ 
in  all  events.  895 

A  mandamus  is  only  to  give  a  legal,  not 
an  adual  pofleffion.  538 

Error  will  not  lie  on  the  award  of  a 
peremptory  mandamus.  5  36 

Error  lies  not  on  allowing  the  return 
of  9i  mandamus,  628 

Where  on  trying  a  traverfe  in  a  return 
no  damages  are  given,  this  cannot  be 
fupplied  by  writ  of  inquiry,         1 05  2 

What  number  of  days  are  rcquifite  be- 
tween  the  tefit  and  return  of  a  man- 
damus, 407 

In  a  return  to  a  mandamus  o(  a  cuftom 
in  Lcmton  to  hold  courts  for  the  ad- 
miilion  of  frrcmcn,  the  place  of  hold- 
ing them  is  iufHciencly  iUted  \\  it  be 
averred  to  he  held  within  the  city  and  ilic 

time  where  need  not  be  lUteii.     wiz 


dpatfcet. 

There  can  be  no  market  overt  for  pawn- 
ing. PtLgtw^-j 

Ereding  a  ftali  in  a  market  is  not  of 
common  right;  add  trefpafs  is  the 
proper  remedy  for  fo  doing.         1238 

Stallage  is  due  to  the  owner  of  the  ioil 
where  a  market  is  held.  1239 

Toll  is  not  incident  to  a  market.     1 171 

Of  a  wife's  niece  unlawful  $5 

Of  the  fuppletory  oath  in  a  matrimonial 

caufe.  8a 

il^Attfase  Atttlement. 

Cafes  of  private  agreements  in  fraud  of 
marriage  fettlements  fet  afide.       240 ' 

The  fortune  of  a  wife  may  be  fettled 
on  hufband  till  he  fails,  and  then  Co 
her  Separate  ufe.  947 

See  9ipeemettt0. 

The  penalty  for  not  giving  a  note  of  • 
prUbner,  to  be  recovered  by  fuit.    50 

ji^Afteratiti  Cerbatit. 

Subfcription  money  paid  to  a  fervant  of 
the  South  fea  company,  who  pays  ic 
over,  but  does  not  m^ke  the  proper 
entry  ;  the  fubfcriber  has  no  remedy 
again  11  the  fervant.  480 

Trover  lies  againll  the  m after  for  goods 
delivered  to  the  apprentice.  505 

Where  the  mafter  has  once  paid  for 
goods  delivered  to  the  fsrvant  on 
truft,  the  tradefman  may  truft  him 
after.  506 

Mailer  liable  for  a  fraud  of  the  appren^ 
tice.  653 

How  the  fervant  is  to  juftify  an  afTault 
in  defence  of  his  maftcr.  953 

Adion  lies  again  It  a  fervant  upon  a 
bill  drawn  on  him^  and   accepted  gt:- 

nerally. 


t    N    D    E    x: 


nerally*  thoagb  the  order  is  to  place 
it  to  the  account  of  the  mailer.     Pagt 

Id  adlion  again  (I  the  mailer  for  his  ier- 
vant's  default,  the  fervanc  having  a 
releafe  from  bis  mailer  admitted  a 
witnefs  for  him.  1083 

A  defendant  indifled  of  mayhem  need 
Aot  appear  at  the  bar  to  plead  though 
it  is  kid  **fehm:ce**  1  i  00 

:flp(moi«nmtin. 

A  fpecial  memorandum  ordered,  that  the 
defendant  might  not  be  deprived  of 
his  plea  of  tender.  638 

In  eje£lment  for  mines  the  poiTeffion  of 
the  manor  is  no  evidence^  to  prevent 
the  ilatute  of  limitations.  1 142 

jd^frnomet. 

If  the  defendant  omits  to  plead  a 
mifnooser  he  may  be  taken  in  exe- 
cution by  the  wrong  chriilian  name. 

1218 

See  Dame. 

Pndom  of  paying  tithe  of  wool  by  the 
pound  and  not  by  the  fleece  is  no 
modus,  7^3 

Third  mortgagee  buying  in  the  firft 
Ihould  be  prior  to  the  feccnd.  689 

Proceedings  on  a  mortgage  may  be 
llaid  by  the  punhaf^T  ot  the  equity 
of  redemption,  without  payment  of 
a  bond.  1107 

Equity  will  oblige  the  mortgagee  to 
fufl'er  the  mortgagor  to  prei'ent  to  a 
liring,  /|03 


Where  money  is  lent  on  a  pledge,  the 
borrower  is  liable,  without  an  agree- 
ment to  the  contrary,  Pag:  919 

Cannot  fue  in  equity  for  a  mortuary. 

i^tDer. 

Firing  a  piilol  out  of  a  chaife  in  the 
Hreet,  and  death  enfotng,  held  man- 
(laughter.  481 

A  defendant  arreted  (bikes  the  officen, 
they  afterwards  kill  him ;  held  maa- 
flaughter.  499 

If  J.  fays  he  will  revenge  hiinfelf  of 
B.  or  that  he  will  have  bis  blood,  this 
is  exprefs  malice  againd  B.  and  if  a 
killing  enfues,  it  is  murder.  766 

If  A.  and  B,  having  had  a  fudden  quar- 
rel and  blows  ;afs,  and  a  fufficiene 
time  then  elapfes  fori/,  to  have  cooled 
and  afterwards  he  kills  B^  it  is  mur- 
der. ibU. 

It  is  the  province  of  the  judge  from  the 
particular  circumftanccsof  the  cafe,  to 
determine  what  is  malice,  and  whether 
the  killer  had  a  fufficient  time  to  cool. 

ibid. 

It  lies  upon  the  (layer  to  extenuate  the 
fad  of  killing  which  frimd  facit  is 
al  way  s  m  u  r  d  er .  ibid. 

Proceedings  in  appeal  of  murder.     854 

Confining  a  prifoner  with  a  perfbn  in- 
fected with  the  fmall-pox  who  is 
afraid  of  the  diflemper,  catches  it  and 
dies  of  ity  murder.  856 

If  a  gaoler  confines  his  priibner  againft 
his  will  in  an  unwholefome  room, 
without  allowing  him  the  necefTiries 
requifite  to  cleanlinefs,  l^c,  whereby 
he  contracts  a  dillempcr  of  which  he 
dies,  this  is  murdfer  by  dure(5«         883 

Ifthc  verdid  find  that  the  principal  gaoler 
knew  the  condition  of  the  room,  and 
that  within  15  days  of  the  death  he 
was  prefenc,  with  his  deputy  and  '^  faiv 
the  deccaitd  under  the  durefs  of  the 
faid  imprifoament,'*  fuflicieoc  fads 
are  not  found  co  amount  to  murder. 

SSi 
MJict 


index: 


Malice  muft  be  inferred  from  the  fads 
found ;  but  tbe  confent  of  one  to 
the  ad  of  another  is  matter  of  fad, 
and  muH  be  found  by  the  jury.  Pa^e 

886 

The  depofitions  taken  by  the  coroner, 

and  not  the  verdidt,  are  to  rule  the 

court  as  to  the  expedience  of  bailing. 

911 


Dame. 

MISNOMER    in    the  Cbriffian 
name,  fatal.  156 

,  variation  in  the  name  of  a  corpo- 
ration is  fatal.  787 
Clartncieux  is  part  of  the  name  of  the 
officer.  850 
If  the  defendant  omits  to  plead  a  mif- 
nomor,  he  may  be  taken  in  execu- 
tion by  the  wrong  Chrtfiiaa   name. 

1218 

Earl  of,  ^c.    a   fufficient    defcription, 

though  the  ChriftioM  name  it  millaken* 

316 
Corporation  may  acquire  a  name  by  re- 
putation.^ 614 

A  canfe  made  a  reman^t  for  want  of 
praying  a  tales,  707 

The  traverfcr  of  an  inquiiition  {or  the 
King  is  to  be  confidered  as  a  defen- 
dant, and  the  profecutor  may  carry 
down  the  record.  1208 

jiionconfo^mtltii. 

Preacher  at  a  meeting-houfe  not  liable 
to  poors  r.i'e.  7^5 

Intormaiion  uot  granted  againd  a  dii- 
fetiter  for  not  taking  upon  him  the 
oiiiceof  ihcri^  of  Loiuloiu  1193 

A  jury  difchargci  becaufc  thf  defendant 
did  n.:t  ep ptar  to  demand  the  plain- 
tiff.  267 


Where  the  plaintiff  is  oonfuit  on  thf 
ifltie,  contingent  damages  on  the  de« 
murrer  ihall  not  be  aflefi'ed.    Page  507 

|3ote0.    See  1bi\U  of  Crcf)atil(e. 

^oticf. 

Notice  of  trial  to  a  turnkey  is  good 
againft  a  prifoner.  248 

Notice  of  trial  can  not  be  twice  con* 
tinned  in  the  fame  term.  1 1 19 

Notice  to  execute  a  writ  of  inquiry  if 
fuch  an  hour,  is  incertain.  1 14s 

On  notices  of  trial  the  difiance  from 

Lwdon  is  taken  by  computed  miles. 

954,  1216 

Notice  of  trial  given  upon  the  iflne  it 
good,  though  without  date,  ^c,  1237 

On  an  old  ifiue  notice  of  trial  given  be- 
fore the  firit  day  in  full  term  is  roffi- 
cient.  sit 

h  term's  notice  muft  be  given  before 
the  eiToin  day.  1 164 

An  intervening  notice  prevents  the 
necefHty  of  a  term's  notice.  531 

There  mud  be  a  term's  notice  of  exe- 
cuting a  writ  of  inquiry,  where  there 
has  ^en  no  proceeUing  for  a  year. 

1100 

Countermanding  notice  in  a  town  cauie 
two  days,  and  in  a  country  cauie 
four  days,  (hall  lave  coils.    849,  1073 

The  four  days  of  countermand  mnil  ex- 
clude the  day  of  giving  it.  849 

See  3(nquitv>  Iftuleg. 

Judgment  of  abatement  is  unneccff'rtry, 
when  the  nul.ince  is  ic;a.p.'r::iy,  as  for 
ilceping  ilinkinp  fkin*..  6^6 

Muking  great  noiiVi  in  ilie  nir^ht,  anu- 
i'ance.  704 

Kccpir.g  gunpowder  in  grca:  quanfuiei 
ib'a  nufance.  1167 

Sec  ^x^^c^^^^i  3'ivi&u:.nt. 


INDEX. 


JUSTICES  have  no  difcretionary 
power  to  omit  tendering  the  oaths. 

Whereacofporation  has  power  to  make 
ilatutesy  they  cannot  give  themfelves 
a  power  to  adminifteran  oath.       537 

Where  the  charter  does  not  give  a  power 
of  adminiHering  oaths  of  office,  there 
anft  be  a  dedimus  for  that  porpofe. 

539 
Where  there  is  an  entry  of  tdminiftring 
oaths,  by  the  town  clerk  to  acorporator, 
the  court  will  not  grant  an  information 
vpon  hit  affidavit,  contrary  to  the  re- 
record,  efpecially  after  a  long  acqui- 
cfcence.  677 

y€ws  allowed  to  cover  when  they  fwear. 

821 
A  Mahometan  fwom  on  the  Korafi.  1 104 
It  it  a  good  callom  for  perfons  to  be  ad- 
mitted to  freedom  to  be  oblig^  to 
fwear  on  the  New  Tcilament.      1 1 1 2 

ObUsatfoiij  See  IBonn,  ISedstuitfon^ 
Cralie0. 

g>tBiC€. 

The  traverfer  of  an  inqaifition  for  the 
ICing  is  to  be  coniidered  as  a  defen- 
dant, and  the  profecutor  may  carry 
down  the  record.  1 208 

S>actxii. 

The  court  will  not  turn  a  prifoner  over 

till  officer  paid  for  bringing  him  up. 

30i?,  1262 

Where  an  officer  is  at  pleafure  the  choice 
of  another  is  a  determination.        674 

Where  there  is  an  entry  of  adminiftring 
oaihs,  there  muft  be  a  recent  profe- 
cution  if  the  faA  be  t'alfe.  677 

See  £9anl)amt(0. 

i£>|tcr0. 

Order  to  common  intent  is  good.      211 

Julhccs  of  peace  may  fuperfede  their  own 

orders  for  furpj lie.  6 


Seflions  may  quafli  an  order  for  deleft 
of  authority  in  the  juftices.      P.  300 

Order  of  feffions  quafhing  an  order  of 
removal  by  two  jullices  of  >^.  rechiug 
that  they  bad  peruftd  the  chart tr  of  jL 
mid  that  it  did  not  appear  thenhy  that 
either  was  of  the  quorum,  quaftied. 

300 

Though  the  parifhes  are  the  fame,  jet 
different  perfons  cannot  be  removed 
by  the  fame  order  upon  independent 
fettlements*  47 1 

Not  neceffary  to  fet  forth  the  fummoos 
or  appearance*  630 

Evidence  of  firaud  is  not  fufficient  in  an 
order.  115^ 

Seffions  cannot  amend  orden  by  adding 
new  averments.  1158 

Order  of  feffions  upon  appeal  need  not 
fay  of  the  party  grinned.  96 

Order  reveHfed  is  final  to  the  parties, 
confirmed,  to  every  body.  232 

Where  a  ftatate  directs  a  complaint  to 
be  made  in  writing,  it  muft  be  re- 
cited fo.  264 

For  a  parifli  to  contribute,  muft  be  in 
a  fum  certain.  314 

Adjudging  the  party  likely  to  become 
chargeable  is  fufficient,  without  fay- 
ing to  what  parifti.  393 

Removal  of  a  certificate- man  need  not 
ftate  that  he  has  gained  no  fculemenc 
fince.  40t 

Order  to  remove  a  married  woman  is 
good,  unlefs  it  appears  Ihe  is  fent 
from  her  huft)and.  $44. 

After  an  order  of  removal  is  quaffird, 
the  party  cannot  be  removed  a  fecond 
time  without  iiacing  a  new  fculement. 

567 

Order  of  removal  of  a  perfon  likely  to 
become  chargeable  fufticicnt,  without 
fa\ing  to  what  parifti*  098 

For  a  pari  ft)  to  contribute  (b  long  as  the 
jullices  ftiall  think  fit,  ill.  700 

Orders  for  raifing  vagrant  money  ought 
to  be  made  quarterly  or  half-yearly, 
and  to  fpecify  the  time  for  which  it  is 
raifed.    *  1028 

In  order  of  baftardy,  it  muft  appear, 
that  the  child  was  born  in  the  paiifit 
to  which  relief  is  ordered.  437 

la 


I   N   &  «•  j;. 


to  an  order  of  baffafd/  made  at  the  fef- 
(ioDS,  a  fammons  prefumed.     P,  47*5 

j^ifcharging  an  apjH-entice  without  af- 
figning  a  good  reafon,  ill.  704 

On  removal  of  clerk  of  the  peace,  the 
evidence  need  not  be  fet  out  in  the 
order.  996 

The  court  will  intend  an  order  late 
ferved,  where  the  order  on  appeal 
is  made  at  the  next  feilions  but  one. . 

1168 

Cods  are  not  to  be  paid  where  any  ma- 
terial part  of  an  order  is  quafhed.  1 198 

8ee  Settlement,  &c.  ^i^\A^t%. 

No  ornaments  can  be  fet  up  in  the 
church  without  confent  of  the  ordi- 
nary. 576 

But  an  appeal  lies  from  his  ibdtence  co 
his  metropolitan.  loSo 

Ordinary  cannot  appoint  churchwardens 

iDberfeer0« 

SelTions  cannot  meddle  with  overfeets* 
accounts,  till  allowed  by  two  jadices. 

983 

Veftry  cannot  order   feffions  to  retain 

balance  of  their  accounts.  992 

Mandamus  to   appoint  overfeers  in   an 

extraparochial  place.  5 1 2,  1004, 

1071,  1143 

Overfeers  may  be  appointed  at  any  time 

of  the  year.  11 23 

Appointment  of'  overfeers  muft  (lile  them 

fubftantial  houlholders  in  the  parifh. 

12^1 
See  ^00;^  i&cttlcinent. 

iDutlalDre- 

One  apprehended  by  an  officer  may  fur- 
render  within  the  year,  in  order  to  re- 
verfe  an  outlawry  for  treafon.         824. 

On  reverfiiig  an  outlawry,  the  court 
have  a  difcretionary  power  to  order 
fpecial  or  common  bail.  1178 

On  error  to  reverfe  outlawry  no  bail 
is  required  till  the  reverfal.  95 1 

An  adlion  lies  for  the  efcape  of  a  pri- 
foner  outlawed,  901 

Vol.  II. 


iOper. 


Where  a  deed  rs  pleaded,  the  other  party 
cannot  allege  there  is  other  matter 
contained  in  the  deed^  but  muft  fet 
it  forth  upon  oyer*  Page  227 

Defendant  who  craves  oyef,  (hall  have 
as  many  days  to  plead  after  the  rulea 
are  out,  as  were  unexpired  when  he 
made  the  demand.  7O5 

Oyer  of  the  Barou's  fiat  for  an  extent 
cannot  be  had^but  when  appearing  upon 
that  writ,  the  court  are  bound  co  take 
notice  of  it.  749 

Where  in  an  aflion  of  covenant  the 
declaration  does  not  import  that  the 
inllrument  for  which  it  is  brought  is 
a  deed.  If  it  be  fet  put  upon  oyer, 
and  concludes  with  ''  tniuurtefs  where" 
of  I  have  hereunto  fet  my  hand  and feal^* 
this  will  not  help  the  declaration,  for 
fealing  is  a  fad  which  either  ought  to 
be  pofi lively  averred,  or  fome thing 
fet  forth  in  the  declaration  which  nt • 
ceflarily  imports  it.  814 

Not  to  be  difpenfed  with,  though  the 
deed  is  loft.  1186 

Where  a  deed  is  in  the  hands  of  a  third 
perfon,  the  court  will  oblige  him  to 
give  oyer  and  produce  it.  .11 98 

A  party  who  has  had  oyer  is  not  obliged 
to  fet  it  forth.  1241 

Where  a  prior  reco?cry  in  the  fame  court 
is  pleaded,  the  plaintiff  in  (lead  of  re* 
plying  md  tiel  record  may  have  a  rule 
for  the  reje^ion  of  the  plea  unlefs  oyer 
has  been  given  of  the  judgment.     823 

See  l^ofert. 


A  Papift  tenant  in  tail  fnfFers  a  recovc- 

ijL  ry  to  the  ufe  of  himfelf  in  fee,  in 

order  to  make  a  marriage  fettlement ; 

this  is  not  a  purchafe  within  1 1  ^.  3. 

c.  4.  267 

Confequencc  of  a  foreign  popifli  educa« 

tion.  jjg 

Conviaion  not  neceflary  to  difable  a 

papift  from  devifing  la&ds  in  Ireland. 

1096 
See  IRecufantH. 

3B 
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It  18  in  the  dKcretion  of  the  courts  where 
bail  or  fecurity  is  to  be  required  on 
pleading  a  pardon.  P^g^  1203 

?ardon  for  a  mifdemeanour  may  be 
pleaded  without  going  to  the  bar.    8 1 6 

jPardon  pleaded  in  forma  pauperis.     1215 

^e  aft  of  grace  doth  not  releafe  a  for- 
feiture to  which  an  intereft  is  veiled 
in  another.  529 

An  afl  of  grace  does  not  difcharge  pe- 
nalties  in  which  the  crown  has  no  in- 
tercft.  ^    1272 

Does  not  difcharge  offences  againft  the 
ftatutes  of  a  college.  9 1 2 

A  fad  pardoned  by  the  ad  of  grace  may 
be  a  ground  for  articles  of  the  peace. 

473 

l^rfflb  Clerk. 

Pariih  clerk  is  a  fpiritnal  oSc€r»  and 
may  be  there  deprived.  776 

S^are,  If  he  may  make  a  depaty^  Ci/r. 
without  licence.  942 

Sluarct  If  he  is  prohibited  from  fuing  in 
the  ecclefiallical  court  for  fees,  as  being 
m  Umforal  officer.  j  1 08 

f^rUament. 

Members  of  Parliament  may  be  fned  in 
C.  B.  by  bill.  734 

Of  privilege  of  Parliament  after  a  dif- 
folutlon,  and  how  to  be  taken  ad- 
vantage of.  985 

The  check  polls,  as  well  as  the  original 
book,  mud  be  lodged  with  the  clerk 
of  the  peace.  1048 

See  9t)ioatnmcnt« 

|darol03  See^^jvoStion  ofWi^. 

Idartfei. 

One  of  the  leflees  cannot  have  a  decree 
for  apportionmenc  of  reatt  without 
hit  coweflcr*  95 


f9dVtUtV99 

A,  and  B,  when  breaking  op  partnerflii^ 
agree  that  their  joint^bonds  (hall  be 
difcharged  by  A.  to  whom  an  allow- 
lowance  is  made  for  this  pnrpoie»  /f. 
an  obligee  of  fuch  a  bond,  knowing 
of  this,  agrees  with  if.  that  the  bond 
fhall  bear  an  increaftd  intereft  ofiLper 
cent, — Many  years  after  A.  fails,  and 
H.  brings  his  bill  againft  the  executors 
of  B,  to  compel  them  to  redeem  the 
bond,  and  held  that  he  ihall  recover. 

Fage^oi 

Pauper  not  going  on  to  trial,  to  pay  the 
cofts  before  he  try  the  caufe.        420 

Shall  not  be  obliged  to  pay  cofts  of  a 
former  nonfuit,  without  circamftances 
of  vexation.  878 

A  pamper  is  nonfuit  and  afterwards  re- 
covers in  a  fecond  adion,  the  cofts 
of  the  firft  adtion  fliall  not  be  fe:  o£ 

891 

Pauper  difpaopered  for  not  going  on  to 
trial.  983 

On  indidbneats  the  defendants  may  be 
admitted  in/enma  pauperis.  104I 

The  court  rtUife  to  make  a  rule  to  tax 
cofts  on  pauper*$  bringing  a  fecond 
ejefimeot,  where  he  does  noi  appear 
to  be  vexatious.  1 1 2 1 

Pardon    pleaded     im   firam-     fauperis, 

ills 

l^atoiu 

A  faAor  cannot  pawn.  1 178 

There  can  be  no  market  overt  for  pawn- 
ing. 1 187 
Bailee  for   (afe  cuftody  cannot  pawn. 

Where  money  is  lent  on  a  pledge,  the 
borrower  u  perfonally  liable,  without 
an  agreement  to  the  con  trary .        9 1^ 

In  what  cafe  a  company  may  ftay  the 
transfer  of  ftock  for  tlie  debt  of  the 
proprietor*  64$ 

la 
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In  trover  the  defendant  ounnot  juftify 
detiining  goods  till  money  laid  out  on 
them  is  paidi  P^g^  65 1 

l^a^neni. 

Where  the  payer  does  not  apply  his 
payment,  the  receiver  may  apply  it; 
but  he  muft  not  apply  it  to  an  un- 
certain dciiand,  as  to  a  debt  from  a 
tcftator.  »'9+ 

fftarmciit  Of  #onep  iato  Court.    See 
Cellar. 

fdenalt?. 

Equitable  cods  not  allowed  ont  of  the 
penalty  of  the  recognifance  of  bail. 
^  826 

If  no  indiftment  is  direAed  by  a  ftatutc 
a  penalty  to  the  King  muft  be  fucd  for 
as  a  debt.  828 

Chancery  relieves  againft  penalties, 
where  a  facisfadion  can  be  fettled. 

453 

l^erjare- 

No  con  virion  of  perjury  on  evidence 
of  a  fingle  witncfs.       ^^        ^     1230 

Two  perfons  cannot  be  jointly  indi£ted 
for  a  perjury,  921 

Perfons  fet  in  the  pillory  for  becoming 
bail  in  fiditious  names.  384 

|dtiot0. 

Condrudion  of  the  ftatnte  for  their  re- 
gulation. 249 

l^leaitfiis.    Vide  Crroi,  J»fant. 

General  Rules* 

Words  taken  exclofive  or  inclafive  ac* 
cording  to  the  fubjedt  matter.        iS( 


An  inconfiftent/tf^Ai  onder  zfeiVeet  rt" 
jeded«  Page  232 

Whatever  if  materially  alleged  and  not 
denied  is  admitted.  297 

What  comes  under  m/eiUcet  ihall  not 
viiiace.  1095 

Pleading  letters  patent^  ^ii7»  with- 
ont/gillat*  is  welL  674 

Pleading  a  bargain  and  fale  witkooc 
(hewing  it  to  be  for  a  valuable  cosfi- 
deration  -will  be  ill  upon  fpecial  de« 
murrer,  but  is  cured  by  verdid,  or  ta« 
ing  iifue  on  a  collateral  fad.        1229 

Diclaratiwi. 

Where  the  plaintiff  claims  an  eafement 
ont  of  the  defendant's  foil*  the  de« 
daration  muft  fet  ont  the  title.  6 

Where  the  adion  is  againft  the  original 
ItHkt,  the  breach  need  not  extend  to 
affigns.  228 

In  adion  for  being  excluded  from  the 
veftry  room,  muft  (hew  the  parifli  had 
a  right  to  meet  there.  624 

f^iilielme,  for  fTaiier^  in  the  affumpfii 
vitiates  not,  if  there  be  no  WlUnlwM 
named  before.  228 

Cafes  of  averments  of  identity,  and  va^ 
riances.  19  8 

Alleging  the  entry  of  leflTee  prior  to 
the  commencement  of  his  term  will 
not  vitiate  the  demand  of  rent.      550 

In  an  adion  of  efcape  the  defcription  of 
the  place  where  the  prifoner  was  fur- 
rendered  into  the  defendant's  cuftody 
is  immaterial.  59 j 

In  ejedment  in  Lmden  if  the  houfe  it  de- 
fcribed  to  be  in  a  wrong  ward  there 
will  be  a  nonfuit.  ibid. 

Where  in  replevin  the  place  material. 

509 

In  an  indebitatus  ajjumpjit  the  day  is  not 
material,  and  the  alleging  a  different 
time  in  the  replication  is  no  depar* 
ture;  but  in  cafe  upon  promil{bry 
note,  it  is.  21,  2a 

Cumquc  itlam  in   trefpafs  ill,  621;  ouc 

'  amendable.  1 15 1,-^  1162 

In  an   adion  againft  a  re^r  for  noc 

taking  away  his  tithe  of  hay  where 

3B  2  the 
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the  declaration  averred  ttiat  plaintiff' 

]oit   the  ufe  of  his  ground   from  the 

day  of  cutting  down  the  grafs^  it  was 

held  well  enough  though  the  parfon 

nay  let  the  gral's  lie  long  enough   to 

make  ic  into  hay.  Page  245 

'  Jn  B.  R.  calling  the  defendant  adroini- 

ftrator  in  the  declaration  is  futficient^ 

without  a  fpecial  averment.  781 

Want  of  an  averment  in  a  declaration 

helped  by  pleading  over.  93 1 

Vide  JDcclJ.    fl>uer. 

Plea  in  abatement. 

AiHdavit  that  a   plea  in  abatement  is  a 

true  plea,  ill.  705 

Plea  of  privilege  ref nfed  to  be  fet  afide. 

A  plea  In  abatement  moft  come  in  with- 
in the  Brilfoar  days.         11 92*  1268 

General  iffue. 

J^ott  aJUji.mpfit  a  good  plea  to  an  action 

again  it  a  carrier.  574 

Nlldebtt  not  pleadable  to  debt  or   arci. 

ciei»  for  not  paying  foyT  ilock.  7.78 
'i  o  a  declaration  on  prpmife  to  the  af- 

iignce,  MM  ajjumpjit  to  (|ie   bankrupt 

u  an  ill  plea.  919 

Not  guilty  in  ajpimpfit,  ill  on  demurrer. 

'^  1022 

Leave  to  withdraw  the  general  i/Tue,  and 

plead  it  with  a  fet-off.  1 267 

Leave  to  withdraw  the  general  i/Tue  and 

pay  poney  into  court.  1 27 1 

Pjea  waived  after  a  joinder  in  demurrer, 

the  plaintiff  having  loit  no  time.  1 1 8 1 
Cannot  withdraw  fpecial  plea,    but  in 

order  to  plead  the  general  iifue.  9^0 
See  31ffue. 

PUa  in  bar. 

An  award  mull  be  alledged  to  be  made 
in  form  according  to  the  fubmiilion. 

116 

Payment  on  the  day,  miftaking  the  day 
is  ill.  317 

A  difcharge  from  a  debt  cannot  be  plea- 
ded generally.  422 


In  an  aflion  upon  a  bail  bond  the  tiTt& 
is  not  traverfable.  Page  444 

A  note  given  cannot  be  pleaded  in  fatis- 
fadtion    of    an    imiehitatms    ajfmmpfit. 

426 

A  plea  of  the  fiatute  of  gaming  muft 
mention  the  particular  game.         495 

A  plea  of  fatisfadion  mull  (hew  an  ac- 
ceptance. 57  J 

Payment  of  principal  and  intcreft  is  if- 
fuable,  though  it  be  alleged  as  of  a 
day  uhich  is  before  the  day  in  the 
condition*  622 

An  heir  may  difcharge  himfelf  by  plead- 
ing payment  to  the  -value  of  the  lands 
del'cenued.  665 

Where  a  pica  is  general,  quad  indemp' 
nem  cottf:rva<vit^  it  muft  be  (hewn 
for  caufe  that  it    does  not  fay  how. 

681 

Upon  a  fpecial  capias  by  onginal  the 
defendant  ihall  not  be  obliged  to  plead 
fooner  than  upon  a  common  latitat* 

684 

Special  nil  habuit  in  tenement  is  cannot  be 
pleaded  to  adion  for  rent  on  leafe  by 
indenture.  817 

Where  a  prior  recovery  in  the  fame 
court  is  pleaded,  tyer   mull  be  given. 

8z3 

Wher^  I  confefs  and  avoid,  I  ought  not 
to  traverfe ;  and  it  may  be  pa(&d  over 
and  iifue  taken  upon  the  avoidance. 

«37 

Where  payment  is  pleaded  to  a  bond 
/cil.  fuch  a  day  ;  the  day  is  not  ma- 
terial. 954 

A  j unification  under  procefs  of  nniver- 
fity  held  ill.  993 

Where  thofe  who  might  juftify  join  witli 
thofe  who  have  not  a  good  jullifica- 
tion«  it  is  bad<«s  to  all.         509,  994, 

1184 

On  a  rule  to  plead  as  he  will  (land  by, 
the  defendant  may  Hand  by  hit  plea 
already  delivered,  and  the  plaintiff 
cannot  iign  judgment.  1234 

In  trefpafs  the  plaintiff"  need  only  falfif/ 
the  defendant's  title.  1238 

Defendant  who  has  ejer  is  not  bound  to 
infert  it  in  his  plea.  1241 

Whcte 
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Where  t<vo  partners  are  fued  and  one 

ouclawed,  the  other  cannot  plead  in 

bar  that  the  outlawry    is    erroneoos. 

Pag£  1269 

What  pleading  is  neceffary  to  an  infor- 
mation   for  not  repairing  a   bridge. 

«79 
Vide  3&foais    )dopuUc,  IDetnttrtec^ 
CraDerCe. 

Finue  and  Trial, 

Where  the  .  plaintiff  replies  full  age  of 
the  drfendant,  it  is  not  neceffiry  to 
lay  a  vfnut^  as  it  is  a  releafe.  8 

Qualities  of  :he  perfon  triable  where  the 
action  ik  brought.  9 

4n  apt  iffue  may  be  joined,  though  there 
is  not  an  exad  alhrmative  and  nega- 
tivc.  1177 

P!eadtng  douhlt^  ^c. 

Defendant  allowed  to  plead  two  jufliH- 
cions.  425 

Double  plea,  oi  tender,  and  cvidtion 
ill  lowed.  496    I 

General  iffue,  and  flatute  of  limitations 
allowed.  678 

May  piead  mneft  fa^um^  and  a  difcharj^e 
by  bankruptcy.  ^71 

Not  guilty,  and   a  juflification,  not  al-  { 
lowed  to  be  pleaded.  8t6 

Not  guilty,  and  the  ilatute  of  limita- 
tions, pleadable.  889 

General  iflue  waived,  and  allowed  to 
plead  double.  906 

Leave  to  plead  twn  efi  faSum,  and  no 
requed  made.  908 

2fon  ojjumpfii,  and   tender,  not  allowed. 

949 
Leave  to   plead  bankruptcy    generally 
and  fpecially.  loco 

Bankruptcy  and  mm  affumpfit»  1000 

No  pleading  double  m  a  ^x//  tarn,     1044 
If  the  defendant  does  not  leave  his  dou- 
ble pleas  in  the  office,  the  court  will 
not  relieve  him    for    the    plain tifPs 
making  up  the  record.  1 266 

Cannot  rejoin  double.  908 


Replications^  &C. 

Where  the  plaintiff  declares  upon  a 
pofTtllion  only,  and  the  defendant 
pleads  liWrum  Uhementum ;  the  plain- 
tiff mull  ihew  a  title  in  the  replica- 
tion. Pagi  5 

In  debt  upon  a  bond,  where  the  defend- 
ant pleads  a  payment  and  acceptance 
in  fatisfadtion  ;  the  plaintiff  may  uke 
ifTue  upon  the  acceptance,,  which  will 
be  an  argumentative  denial  of  the  pay- 
ment. 23 

An  immaterial  traverfe  doe<  not  preclude 
the  o:her  party  from  taking  a  traverfe 
upon  it.  117 

Where  the  plea  contains  matter  ofex- 
cu(e,  it  is  enough  that  the  replication 
meets   it,  except  in  cafe  of  awards. 

"9'»  299, 

Replication  in  the  copulative,  that 
ditches,  ways  fl»^  paflages,  were  not 
filled  with  water,  to  a  plea  that  they 
were,  is  good.  246 

Infancy  pleaded,  and  nece/Taries  replied^* 
a  difchargc  is  a  departure.  422 

A/Tumpfit  again ll  an  executor  for  a  far- 
rier's bill,  &c.  plea  that  tedator  was 
an  infant;  replication  that  the  work 
was  neceifary  forhishorfes,  held  ill  on 
demiu-rer,  iio| 

Defendant  being  obliged  to  transfer 
ftock  within  three  days  after  requ.:lt, 
pleads  that  the  requelt  was  made  fuch 
a  day,  and  that  he  transferred  it  the 
day  following,  the  plaintiff  may  re- 
ply that  he  did  not  transfer  it  on  that 
day.  460 

Stature  of  gaming  pleaded,  therepUca« 
tion  mult  not  take  iffue  upon  the 
particular  fum.  493 

Replication  non  efi  attorn^  muft  nor  con- 
clude/z/^a/i.  532 

To  a  flock  contrad  the  defendant  pleaiii 
that  the  contract  was  not  regillered 
before  fuch  a  day  (naming  a  wrong 
day)  fecundum  formam  fiatuti ;  the 
plaintiff  tenu^rs  ifl'ae,  that  it  was  re- 
gillered Jicunium^  kJc,  and  hat  a  ver- 
dict and  judgn;  en  t.  554 
3  13  3                      Where 
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ftThert  thtre  is  a  travc^rfe  the  replication 

ihottld  condade  with  aa  averment. 

Page  871 

The  defendant  is  not  bound  by  a  con- 
fent  to  rejoin  ^atu,  if  the  replica- 
tion (hews  canfe  of  demorrer.      1 1 8^ 

\(^her€  a  material  point  of  the  plea  is 
denied,  the  replication  mnft  conclude 
to  the  country.  1220 

Puis     darrtim     c^dmtance,    OMd    atbcr 
matters, 

A  plea  puis  Jarrem  eontittuatice  mnft  be 
pleaded  upon  oath.  ii.95 

In  2Lfeire facias  on  a  judgment  recovered 
by  anexecutor^  the  death  of  the  tef- 
tator  need  not  be  (hewn.  6^  i 

Repleader  awarded  after  an  immaterial 
^  KTue.  847 

I^Ua^fnS  \n  crimfttal  (aCe0.    Vide 
|&Iedge0. 

Writ  of  appeal  not  fuperfeded  fur  falfe 
fuggeftion  of  pledges  found,  854 

See#al9t|- 

Ancient  ftatutes  for  the  relief  of  the  poor. 

1067 

Vicar's  tithes  chargeable.  7  7 

Tithes  are  rateable  as  a  tenement.     100 

The  feffions  may  origins^lly  charge  pa- 
rishes out  of  the  hundred  to  contri- 
bute. 56 

Juftices  may  order  one  pari(h  to  pay  a 
fum  in  grofs  to  another,  but  they  muft 
make  the  rate  by  which  it  is  to  be 
raifed.  ^  1114 

Overfeers  may  be  appointed  at  any  time 
fn  the  year.  1123 

ViLppointment  of  overfeers  mud  (lile  them 
fubfiantid  houiholders  in  the  pari(h. 

1261 

Mandamus  to  appoint  oveffeers  in  an  ex- 
traparochial  place^  $12 

Two  houfes  in  an  extr^parpchial  place 
are  not  enough  to  d/nomiqate  a  xfille 
1040.    Five  houfes  do  np^        1071 


It  is  a  good  return  to  a  mandamus  for  ap'^ 
pointing  overfeers,  that  the  place  t* 
not  a  village  or  town(hip.    Page  1 145 

Seffions  can  not  meddle  with  overleers' 
accounts,  tiU  allowed  by  two  judices. 

983 

Vedry  cannot  order  over(eert  to  retain 
the  balance  of  their  accounts.        99a 

The  poors  rate  is  not  to  be  removed. 

93*.  975 

In  an  adjudication  that  a  faufer  is  likely 
to  become  chargeable,  it  need  not  be 
faid  to  fuch  a  paridi.  142 

Order  to  relieve  apoorperfon  mod  men- 
tion him  to  be  impotent.  is 

Son  in  law  not  bound  to  maintain  his 
wife's  mother^  190 

Father  not  bound  to  maintain  the  (bn's 
wife.  9J5 

See  jfftettletnetK. 

fteltfong. 

Yoniigfr  children's  portions  dep^ed  to 
beraifed  according  to  a  power  jiot  exe- 
cutedr  603 

fftotser- 

The  podedbr  of  an  edats  has  a  power  to 
make  a  jointpre,  but  dies  before  acom« 
plete  execution  of  the  power  according 
tohismarriage  articles;  the  remainder- 
man decreed  to  perfe6>  it.  •  596 

Condrudlion  of  powers,  and  their  exe- 
cution, in  law  and  equity.  6qi 

Covenant  by  a  remainder  man  to  exe- 
cute a  power  of  making  a  jointure 
when  in  pofieflion,  decreed  to  be  made 
good  after  his  death.  604 

Condrudion  of  n  power  to  make  lea(b, 

962 

A  power  to  grant  a  life  edate  is  aot  well 
executed  by  a  leafe  for  99  years  de- 
terminable on  a  life.  992 

^aemmifte. 

The  fraemt^^  claufe  in  the  bobble  ad 
leaves  power  in  the  court  to  moderate 
the  judgment,  47a 
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In  what  cafes  a  juror  may  be  withdrawn 
for  the  crown.  Pag$  984 

The  crown  may  enlarge  the  boundaries 
of  a  city  or  county.  1 77 

Where  feveral  iflues  are  joined^  the 
king  may  try  which  he  pleafes  ^r^. 

266 

Where  the  crown  has  a  title  to  prefenc 
on  promoting  the  incumbent  to  a 
biihoprick,  it  is  not  neceflary  to  be 
done  during  the  life  of  the  promotee. 

841 

Where  a  ftatute  inflifb  a  difabiliry  to 
take  lands  or  a  pecuniary  penalty /^r 
a  public  trimcp  and  does  not  declare 
who  (hall  take,  they  (hall  go  to  the 
crown.  3*3»37".374 

What  adls  of  parliament  bind  the  crown 
without  exprefs  words.  5 16 

See  S>tbt  to  t^e  fting,  &c. 

^Ittctiption  anb  Cultom- 

Where  the  original  of  a  way  is  account- 
ed for,  the  prefcription  is  dedroyed. 

909 

^aoy  part  of  acuftom  as  laid  be  un- 

reafonable,  the   whole  will   be  void. 

1224 

Prefcription  to  take  three  buihels  out  ot 

every  (hip's  caigo  for  keyage  is  good. 

1228 

Cudom   of  LwdoMt  that  none  but  free 

porters  ihall  carry  corn,  tic  good. 

462 
Cuftoms  of  other  manors  or  archdea- 
conries  not  to  be  given  in  evidence 
to  prove  the  cudom  of  a  manor,  ^c, 

659.957 

For   24  pari(hioners,   cjr.  to    m^ke    a 

rate»  and  a  certain  proportion  to  be 

levied  on  fuch  a  hamlet,  incertain. 

i>45 
See  ILoni»on. 

I^iefeittatiott. 

Where  the  crown  has  a  title  to  prefent 
en  promoting   the  incumbent  to  a 


bi(boprick,  it  is  not  neceflary  to  1^9 
done  during  the  life  of  the  promotee. 
But  the  turn  is  barred  by  aprefentatioa 
by  another  perfon.  Page  841 

Prefentation  creates  a  fee  in  the  advow- 
fon»  and  is  generally  a  neceflary  proof 
to  be  alleged  of  it.  101 1 

See  Sluaxt  impcBit. 

fd^ffon  anb  ^d^ifottmr . 

The  rules  may  be  allowed  to  a  prifooer 
on  excojrumuuicato  capiendo,  4 1 5 

One  committed   for  a  contempt  cannot 

have  the  benefit  of  the  rules ;  nor  one 

in  execution  for  a  mifdemeanor.     8 1 7 

843,    112a 

Rules  of  the  prifon  enlarged  till  prifon 
repaired.  678 

A  prifoner  mud  iign  the  petition  for  a 
day  rule,    before  he  goes  at  large. 

5^5 

Where  the  defendant  is  in  cudody,  the 

declaration  mud  be  delivered  co  the 

turnkey,  and  not  into  the  office.  474 
The  duty  of  a  gaoler  isnottopnnidibnt 

confine.  S84 

Gaoler  cannot  retake  for  fees.  909 

A  prifooer  not  charged  in  execution  two 

terms  after  judgment,  is  fuperfedable. 

A  prifoner  furrendered  by  bail,  foper- 
feded,  becaufe  charged  in  the  fame 
court  after  he  had  removed  himfelf 
althoagh  he  had  not  given  notice  of  it 
to  his  plainiifF.  •  1153 

A  prifoner  is  fuperfedable,  unlefs  the 
commit titur  IS  entered  on  record  before 
the  end  of  the  fecond  term.  1215 

Juftices  of  peace  cannot  commit  one 
in  B,  R,  to  the  county  gaol.  828 

Leave  given  to  charge  a  felon  convid 
with  proceis.  875 

One  in  execution  may  confefs  a  new 
judgment  without  the  prefeoce  of  an 
attorney.  1245 

fdfftoiitgf* 

Members  of  Parliament  may  be  fued  in 

C.  B.  by  bill.  734 

3  B  4  Memticrs 


INDEX, 


Members  of  Parliament  have  privilege 

for  return  after  its  diiTolacion.  P,»gS^ 
They   may   be    di/bharged  on  motion 

without  filing  common  bail.  9^5 

An  attorney,  though  fervant  to  a  Peer, 

has  no  privilege  of  Parliament.  1 065 
An  attorney  mult  be  fued  by  bill,  though 

the  plaintiff  be  alfo  an  attorney.  1141 
Attorney  fuing  by  original  w^ivjcs  his 

privilege.  837 

An  attorney  of  C\   ^.  muft  plead  his 

privilege  in  B.  R.  and  cannot  be  dif- 

charged  on  common  bail.  864 

An  attorney  in  London  cannot  be'fum- 

xnoned  on  the  militia  if  the  iervice  is 

perfonaL  1 143 

It  is  perfonal  though  it  may  be  ferved  by 

deputy,  iL 

Where  an   attorney  is  defendant,    he 

xnay  change  the  venue  into  MtddUfex, 

Barrifter  may  lay  the  venue  in  Middkjex^ 

822 

Plea  of  privilege  refufed  to  be  fet  afide. 

.privilege  of  the  prothonotaries*  clerks 

mult   be  pleaded   with   an  affidavit. 

igi 
The  clerks  of  a  prothonotary  of  C.  B, 

not  entitled  to  privilege.  546 

Attorney  or  not,  to  be  tried  by  the  re- 

cord.  76 

A  defendant  attending  the  trial  at  nifi 

prius  privileged.  986 

Writ  of  privilege  refufed  to  a  juftice  of 

peace,   for  difcharging  him   from  the 

office  of  conftable.  698 

Clergyman  not  obliged  to  be  expenditor 

of  liewers.  1107 

^lobate  of  isflltf. 

Prerogative  probate  without  bona  nota- 
bilia^  only  voidable.  73 

I'robate  is  concluiive  evidence  againfl  a 
charge  of  forging  a  will.  481 

Priginal  of  the  right  of  probate  of  wills. 

667 

Pending  a  fuit  in  the  fpiritual  court 
touching  the  validity  of  a  will,  an- 
ind  lament  for  forging  it  ought  not  to 
be  tried.  ^^,„^^._  I  703 


Executor  may  be  fued  for  a  legacy 
where  he  proves  the  will*  though  he 
does  not  live  in  that  diocefe.   P.  847 

The  fpiritual  court  cannot  refnfe  to 
grant  probate  pending  a  commiilion 
of  apprailemenr.  857 

Order  on  the  fpiritual  court  to  deliver 
out  a  will  on  fccurity.  961 

|^|occl»ei\Do. 

One  defendant  in  a  joint  action  in  an 
inferior  court  brings  a  habeas  corpus^ 
there  (hall  be  b.  proctdend$m  527 

)d^OCCf0f 

Prohibition  to  the  Great  SeHions  in 
Wales^  where  the  procefs  was  ferved, 
out  of  the  jurifdidtion.  630 

^cire facias  may  be  ferved  immediately 
before  the  return  is  out.  644 

In  adion  on  falfe  return  on  mefne  pro^ 
cefs  the  jury  may  give  the  whole  debt 
in  damages.  650 

Scire  facias  again  ft  bail  piay  be  tffte  the 
day  of  the  return  of  the  capias  ad 
fatisfactendum,  866 

No  fcire  facias  on  recognifance  can  be 
tefied  the  day  the  party  makes  default. 

1220 

On  fervice  of  copy  of  procefs,  the  pro- 
cefs itfelf  need  not  be  (hewed.         877 

Appearance   cures  defed    in    procefs. 

1072 

Declaration  may  be  with  qui  tarn,  tho* 
the  procefs  is  not  fo.  1232 

EngUJh  notice  on  procefs  is  good,  ihq* 
the  year  be  not  cxprefTed.  1233 

See  Sleturn  of  inritB. 

fd|9Cttrat(on0. 

Are  due  of  common  right  to  the  ordinary 
or  his  vicar  the  archaeacon,  although 
the  church  for  which  they  arc  demand? 
ed  is  a  reftory  impropriate  without  a 
vicarage  endowed,  and  they  are  pro- 
perly fuable  for  in  the  cccieiiaftical 
court.  ^af 


INDEX. 


^lofert. 


An  exemplification  will  fatisfy  the  /ro- 
/'r/ of  leitcrs  teftamentary.  Pa-e  412 

Pre/^r/  of  letters  teftamentary  not  ne- 
ccffary,  where  the  cxecuior  is  not 
party  to  the  adlicn.  i?6i 

Matters  of  record  pleaded  by  way  of 
dilatory,  if  of  another  court  muft  be 
fuh  pede  figilli,  5  20 

Pleading  letters  ^antnt/ui/giJio  without 
/gillat' is  VkcW.  674 

Qjer  of  a  deed  not  to  he  difpenfed  with, 
though  (hewn  to  be  loft.  1 1 86 

Where  a  bond  is  in  the  hands  of  a  third 
perion,  the  court  will  oblige  him  to 
give  oyerzTid  produce  it,  1 198 

Pefendant  who  has  ojer  is  not  bound  to 
infert  it  in  his  plea.  1241 

l^^obibitxon. 

If  the  plaintiff  in  prohibition  prevails  in 
any  part  of  his  cafe,  he  (hall  have 
cofts/  1062 

Cofts  given  from  the  firft  motion.         82 

After  rule  to  declare,  the  defendant  may 
fubmit  and  ftay  proceedings.         1 149 

In  prohibition  the  contempt  is  but  form, 
and  the  jury,  need  not  give  any  verdidt 
about  it.  .  482 

Rcfufal  of  the  plea  not  traverfable    483 

Theorrinary  has  nojurifdidtion  tocpm- 
pel  churchw4.rdens  to  be  fworn.       52 

No  prohibition  in  a  iuit  for  tithes,  where 
the  queftion  is  between  impropriator 
and  vicar.  87 

l^ot  granted  to  ftay  fuic  in  the  e  clcfi- 
aftital  court  for  procurations.         42 1 

Iiuft>and  cannot  ftop  the  wife's  pro- 
ceedings in  (piritual  court  fur  defama- 
tion. 576 

Prodibition  to  fuit  by  a  clerk  of  a  parMh 
for  fees.  1108 

Not  to  go  atcer  fentence,  in  fuit  for 
calling  whore  in  Leu  Jon.  1 87 

Words  tantamount  to  xifcre  are  within 
the  cuftom  of  London,  471,  545 

^trumpet  tantamount  to  whore  in  Lom- 


No   prohibition  for  Yoft  are  a   hanvtf^ 

Page  a  100 

Where  a  deed  comes  in  by  incident,  the 
admiralty  may  try  whether  it  was 
fraudolent.  761 

Suit  in  the  admiralty  by  a  part-owner 
to  give  feturjty  for  thq  (hip,  not  pro- 
hibited. 890 

P.-ohibition  to  the  Great  Se(rionf  ia 
(Vahs,  where  the  procefs  was  fervc4 
out  of  the  iurifdidlion.  6^^^ 

^lomidoit  i^otes.  See  iBflU  of  Ci^ 
cbanse.    I^^opert^  ei:piaineii.    See 

i75»  *77- 


AFFIRMATION  no  ground  for  aa 
attachment   for   non-performance 

of  an  award.  44.1 

Cannot  exhibit  articles    of   the  peace 

without  oath.  527 

Quaker   no    witnefs  in  an   appeal    of 

murder  856 

AfHrraation  not  to  be  read  on  a  mosion 

for  information.  •  87s 

No  rule  to  anfwer  on  the  affirmation  of  a 

quaker.  946 

Affirmation  of  fervice  of  a  rule  on  the 

crown  fide  may  be  read.  1219 

£luate  tmpet^it. . 

In  quare  impedit  by  the  crown  for  the 
next  turn  of  a  living  void  b)  promo* 
tion,  detrndant  pleed'  that  the  crow« 
prefenied  J  who  is  fince  dead,  and 
that  he  hinri(t]f  is  now  prefenced  and 
is  parlun  imj^^arionie  with  a  traxierie 
that  the  church  is  ftiil  vacant  by  the 
piom'>tion  ;  this  is  a  conftffion  and 
avoidance,  and  the  traverfe  being 
therefore  bad*  may  be  paflcd  over  and 
iflue  taken  upon  theavuidancr       837 

The  deciaratiOD  having  iet  lorth  ikat  £. 
the  late  archbiinop  was  feifed  as  of 
fee  in  right  <>f  ais  archbiihopricof  the 
advowfon  of  the  church  of  Jl.  See,  and 
tlie  archbiihop  in  his  plea  admits  this 

feifio 
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feifin  and  a  vacancy  by  promotion  as 
alledged  in  the  declaration^  but  in- 
£fts  that  the  crown  by  patent  granted 
to  jD.  the  deanery  of  ji,  with  all  its 
rights,  members  &c.  by  virtue  whereof 
he  was  po/Tefled  of  the  church  of  A  is 
^  member  of  the  deanery  kc.  this  is  ill, 
as  it  neither  (hews  a  prefentation  nor 
that  the  church  was  a  member  of  the 
deanery.  Page  837 

Cubfcribing  the  articles  need  not  be  al- 
leged in  quare  imfeJit  either  in  the  de- 
claration or  plea.  843 

Jt  is  generally  neceflary  for  the  crown  to 
allege  a  prefentation  in  a  quare  impedit 
as  well  as  a  fubjeft;  but  the  want  there- 
of may  be  cured  by  a  verdid.      1006 

Setting  out  a  commtndam  retinere  does  not 
amount  to  fuch  an  allegation.     1006 

]3ut  where  the  verdi^  finds  that  the  crown 
was  feifed  in  fee  ut  uno  gro/Jo,  it  cures 
the  want  of  it.  ib^ 

Vide  )d)erogadt^,1d?erentat{on. 

i[luotpatrant0« 

Flea  that  is  infufficient,  confefles  the 
ufurpation.  394 

There  mull  be  a  judgment  of  oufter, 
where  the  party  is  found  duly  eleded 
butnotfworn.  582 

Where  the  defendant  confefles  an  ufur- 
pation for  part  of  the  time  only,  there 
can  be  no  judgment  ofcujler^         952 

A  bare  fwearing  i&  and  ading,  does  not 
make  a  man  an  officer  de  fa8o ;  and 
unlefs  there  is  fome  form  of  eledion, 
he  is  a  mttt  ufurper.  1090 

A  judgment  of  Qufter  again  ft  the  magi- 
llrates  before  whom  the  defendants 
were  fworn,   proper  evidence.      11 09 

Information  lies  for  aAing  as  a  trnflee 
onder  an  a£t  of  parliament  without 
due  appointment.  299 

Lies  againft  a  ileward  of  a  court  leet. 

621 

Lies  for  fetting  up  a  new  office.        836 

^IjM  nuarranto  lies  for  a  krry*  1 1 6 1 

^0  loarranto  lies  for 'the  office  of  con- 
ftable.  1213. 

No  information  for  erefling  a  warren. 

No  quo  warranto  for  a  forfeiture  by  non- 
attendance.  819 


No  qw  warranto  for  office  of  charchwar« 
warden.  P^^^  1196 

Cofts  given  on  difcharging  a  rnle  for  a 
quo  warranto,  I039 

The  court  will  not  grant  information, 
where  the  only  afktng  is  voting  for 
parliament  men  as  bargefles  when 
they,  had  the  famq  right  though  they 
were  not  fo.  547 


Sate0. 

THE  King's  bench  will  not  ex- 
amine objedions  to  a  poor's  rate, 

393 

Owner  of  tithes  charged  as   occupier, 

where  he  lets  them  to  the  tenant  of  the 

land.  52^ 

A  fcaVenger^s  rate  cannot  be  jnade  for 

a  divifion  in  which  there  are  no  pariOi 

officers.  630 

A  perfon  is  not  chargeable  to  the  poor's 

rate  as    being  the  occupier  of  the 

meeting  houk   where  he  preaches. 

745 
Poor's  rates  not  to  be  removed  by  cer* 

thrari.  93a,  975 

3ee  Qlagrant. 

ISccognl^ance. 

On  a  recognizante  to  J^ppear  10  B.  R^ 
on  the  laft  day  of  term,  the  party  has 
till  the  laft  moment  of  it  to  appear  in. 

1220 

fiecoit)0. 

Rule  to  make  up  a  new  record,  where 
the  fir  ft  was  loft.  141,  833 

New  writ  of  inquiry,  &c,  ordered  to  be 
made  on  lofs  of  the  former.         1077 

Judgment  entered  nunc  pro  tunc.  917 

Figures  are  not  to  be  ufed  in  records, 
but  Roman  numerals  may.  261 

Officer  may  be  examined  as  to  the  con- 
dition in  which  records  are  preferved, 
though  not  as  to  the  fubftance.      210 

Prefentmentmuftbe  in  Latin.  870 

Coflvidion  of  forcible  entry  in  the  pre- 
terperk^  tenfe  ill.  443 

Of 
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Of  fwearing,  in  the  pretcr  tcnfc  ill.  Page 

608 
A  defendant  in  a  capital  cafe  refafed  a 

copy  of  his  acquittal.  856 

B.  R.  does  not  fend  the  record  to  the 

Exchequer  chamber.  837 

A  bill  oiMidJiifex  is  wel)  defcribed  as 

the  precept  of  the  king,  1 069 

Plaintiff  cannot  enter  a  remit  tit  in  another 

term.  1110 

fiecoter^f 

A  recovery  is  a  method  of  defeating  an 
eftate  tail  excepted  out  of  the  ftatote 
ds  donis.  ^72 

A  furrendcr  of  tenant  for  life  ihall  be 
prefumed  on  a  recovery  of  forty  years 
ftanding.  1 1  zg 

Tenant  in  tail  by  parchafe  with  the  re- 
verfion  in  fee  ex  parte  materna  fuffers  a 
common  recovery ;  the  old  ufe  is  gone, 
and  it  defcends  to  his  right  heir.   1179 

A  recovery  without  feifin  is  imperfedtly 
found ;  and  no  venire  facias  de  nrjq 
(hall  go.  1185 

Error  to  reverfe  a  recovery  is  barred  by 
20  years,  though  the  title  of  plaintiff 
accrued  within  the  time.  1257 

Where  bad  deeds  to  create  a  tenant  ap- 
pear, a  good  deed  is  not  to  be  pre- 
fumed. \^t^ 

Vtaifant0. 

Of  the  difabilities  accruing  firom  being 
fent  to  a   foreign  popifh    feminary. 

318 

Convidion  of  recufancy  certified  in  B.  R. 
mufl  be  pleaded  there  /ui  pede  jigiUi. 

522 

The  judgment  for  recufancy  is,  quod 
cmvidus  eft*  1048 

A  convidion  it  not  neceffary  to  prevent 
the  devife  of  lands  by  a  papift  in 
Ireland^  1095 

ttegffter. 

A  pnrchafer  with  notice  of  a  prior  in- 
cnmbraoce,  is  not  proteQed  by  the 
not  regiftring  it.  ^| 


Regiflring  an  affignment  is  not  regiftrln^ 
theleafe,  Page  1064. 

fBeinainM:. 

Crofs  remainders  do  not  arife  by  \m^ 
plication  in  a  will  withont  neceffarf 
words.  969,  99$ 

S(ent0. 

Landlord  has  no  remedy  ae&inll  the 
(beriff,  if  he  does  not  make  his  de- 
mand before  removal  of  the  goods* 

AdminiHrator  of  a  landlord  within  the 
ftatute  8  Ann.  r.  14.  %\z 

On  execution  the  landlord's  rent  (hall  be 
paid  without  dedudion  of  (heriff'a 
poundage.  643 

Where  there  is  a  covenant  to  pay  rent, 
an  adion  lies,  though  the  leHVe  has 
no  enjoyment  by  the  default  cf  the 
Icffor.  763 

Ground  landlord  cannot  come  in  for 
rent  on  execution  againft  an  under - 
lelTee.  787 

Where  there  are  two  executions,  the 
landlord  cannot  have  a  year's  rent  on 
each.  1024 

Where  two  parcels  of  land  are  diftioeUy 
let,  there  cannot  be  a  joint  didrefs  for 
both  rents.  1040 

Landlord  a  trefpa(rer,  for  not  removing 
diftrefs  at  the  end  of  five  days.       7 1 7 

ISeplebin. 

No  replevin  of  goods  taken  npon  a  con- 

vi£kion.  1184 

Where  in  replevin  the  place  is  material. 

Sefcue. 

No  attachment  on  affidavit  of  refcne, 
without  a  return.  5^1 

In  an  indid^ment  for  a  refcue,  it  mud 
appear  for  what  the  party  was  com* 
mitted   to  the  boufe  of   corredion, 

1226 
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fBeOsnation. 

General  bond  for  refignation  of  a  bene- 
fice is  good.  Pagi  22  j 

Bond  of  refignation  not  allowed «  where 
laoDcy  has  been  paid  upon  it*         534 

ISetum  of  tttit0. 

Jtule  upon  the  executors  of  a  bifhop, 
to  return  ^  fieri  facias  de  bonis  cede- 
fiafiicis,  87 

^cire facias  in  chancery  returnable  uhi- 
cunqut^  good  fince  the  ^nion,  with- 
out/« -^/.'^//<?.  146 

Writ  abated  for  an  improper  defcription 
of  the  return  day.  147 

Non/unt  ifn'entit  no  good  return  without 
nee  eo»um  aliquis*  225 

Attachment  for  a  refcue  muft  be  return- 
able at  a  general  return.  624 

Fifteen  days  with  the  tefie  aqd  return 
are  good.  765 

The  return  day  of  quindena  Trinitatis  is 
xht  Sunday*  Sii 

Where  zf cite  feci  is  returned,  the  court 
will  not  fet  it  afide  for  want  of  notice. 

813 
There  need  not  be  a  four  days  rnic  on 
mandamuses  in  town.  857 

Latitat  may  be  returnable  in  one  day 
after  the  tejfe.  917 

It  is  no  objedlion  to  proceeding  on  er- 
ror, that  the  return  is  not  figned  by 
the  Chief  JuRice.  1063 

IRobber^ 

A  taking  in  the  prefence  is  a  taking 
from  the  perfon,  and  felony,  but  in 
fpecial  verdidls  it  niuft  be  exprefsly 
found  that  the  party  robbed  was  pre- 
fenc  at  the  taking.  1015 

8ttle0« 

Sunday  reckoned  in  rules  to  plead,  t!fc, 

86 

Rule   for  one  not  party  to  attend  the 

mailer.  ^77 


Where  a  perfbn  is  profecuted  for  dan« 
geroufly  wounding  another,  he  can. 
not  have  a  rule  for  his  furgeon  to  iui* 
fpea  the  wounds,  in  order  to  be  ad- 
mitted to  bail.  Page  547 

Upon  a  fpecial  capias  by  original,  the 
defendant  (hall  not  be  obliged  to 
plead  fooner  than  by  a  common  la^ 
fitat.  684 

In  a  common  adlion  the  court  will  not 
rule  the  attorney  to  give  an  account 
where  the  plaintiff  lives.  705 

After  oyer  prayed,  the  party  (ball  have 
the  fame  time  to  plead  after  oyer 
given,  as  he  demanded  oyer  before 
the  rules  were  out.  ihid^ 

Service  of  a  rule  for  an  ififormation  at 
the  houfe,  not  good  where  the  de- 
fendant is  gone  to  fea.  1044 
Rules  of  K.  B.  prifon.     Hdg  |d|iton. 


fbatiufaSion.    See  9cco)p. 
ibcabenserg. 

A  Scavenger's  rate  cannot  be  made 
for  a  diviiion  in  which  there  are 
no  pariih  officers.  630 

The  bi(hop  may  take  time  to  inquire 
into  the  character  of  one  elede4 
fchool- mailer  (>efore  he  licenfes  him. 

1023 

i^ire  farta0. 

To  repeal  a  grant  of  a  market,  not 
abated   by  the  demife  of  the  crown. 

45 

Executor  cannot  plead  judgments  to  the 
/cire  facias,  which  he  might  have 
pleaded  in  the  adion.  732 

In  Sifcire  facias  on  a  judgment  recovered 
by  the  executor,  the  death  of  the 
teftator  neeed  not  be  (hewn.  631 

After  two  mcbils  the  court  will  relieve  oa 
motion,  if  the  defendant  comes  in  a 
reafonable  time.  1075 

See  )d}OCcei»tttB0  againfk  9atl. 
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The  fefTions  cannot  fee  afide  the  afligo- 
menc  of  an  apprentice  boand  out  by 
ju  dices.  Page^^ 

May  originally  charge  parifhes  to  con- 
tribute to  the  maintenance  of  the 
poor  of  a  parifli  in  another  hundred. 

56 

Order  upon  appeal  need  not  fay  of  the 
party  grienjed,  96 

Have  an  original  jurifdldlion  todifcharge 
apprentices.  143 

Appeal  may  be  difmifled  for  want  of 
the  notice  appointed  by  the  feilions. 

Have  power  to  look  into  the  jurifdidtion 
of  juilicesof  towns,  £^r.  upon  an  ap- 
peij  againft  an  order  of  removal  made 
by  them.  300 

Where  an  order  is  made  at  an  adjourn- 
ed fefTtonsy  it  mud  appear  the  fef- 
fi ons  began  in  time.  832 

An  indictment  found  at  an  adjourned 
fefilons  mud  (hew  in  the  caption  when 
the  fefiions  began.  865 

Indidment  at  the  fefTions  for  perjury  at 
common  law,  quafhed  for  default  of 
jurifdidtion.  1088 

See    9Sfon0    popular,  IJuftices    of 
peace. 

^ttUment. 

Ancient  Aatutes  relating  to  the  fettle- 
ment  of  the  poor.  1067 

Orders  of  removal • 

Complaint  may  be  to  one  jullice,  but 
order  of  removal   mud  be  by  two, 

73 
Examination  of  a  pauper  mud  be  by  both 

thejudicei.  1092 

Orders  of   removal  need  not  mention 

t^^f^  requiiice  circumdaoce.  21 1 

Order  to  remove  A,  and  his  family,  bad 

as  CO  the  family..  .  114 

A  dijudication   that  it  u*a/  tlie  place  of 

his  lail  legal  fettlement  held  good. 

ibid. 


That  the  pauper  is  come  into  the  pai 
ri(h,  not  a  necelTary  part  of  tlie  adjd« 
dication.  Fagt\%^ 

Adjudication  of  the  hufband*s  fettle- 
ment is  fufficient  to  fend  the  wife  witk 
him.  zzj 

After  an  order  of  removal  is  qnaihed,  th« 
party  cannot  be  removed  a  fecond  time^ 
without    ftating  a   new    fettlement. 

567 

Woman's  fettlement  before  marriage  re- 
mains, if  hofband  has  no  ^ttlemenu 

683 

Long  pofleffion  is  a  fettlement,  till  th« 
right  is  determined.  60S 

A  child  may  gain  a  new  fettlement  witk 
the  mother  after  the  father's  death. 

746 
Where  children  are  fent  asadlually  fet- 
tled, their  ages  need  not  be  fet  oat. 

A  child  cannot  be  with  the  grand-mother 
for  nurture.  1131 

An  order  unappealed  from  to  remove  a 
man  and  his  wife  is  concludve  as  to 
after-born  children.  117a 

Order  reverfed,  final  to  the  parties ;  con-^ 
firmed,  to  every  body.  23s 

Certificate* 

The  reverfal  of  an  order  of  removal  of 
a  certificate-man  before  he  is  charge- 
able, does  not  prevent  the  removing 
him  when  he  is.  1256 

Certificate  man  not  removable  till  ac- 
tually chargeable.  77 

A  certificate  mud  be  allowed,  not  wit* 
nefied  only,  by  two  judices.  94 

A  fettlement  may  be  gained  by  a  certifi- 
cate man  by  defccnt  of  a  copyhold  to 
his  wife.  163 

Certificate  to  hufband  and  wife  con- 
cludes the  paiiih  from  faying  they 
were  not  married.  186 

Certificate  conclufive  to  the  parifh  that 
gives  it  as  to  the  marriage  of  the 
pauper  f^c.  1253 

Where  a  certificate. man  gains  a  fettle- 
ment, his  apprentice  ihall  gain  a  fcc- 
tlenicnt.  265 

Executing 
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SxecatiQg  the  office  of  conllable  fettles 
a  certificate-man.  Fa^e  loi^ 

A  certificate-man^s  apprentice  being  af- 
£goed  CO  a  pariOiioner  gains  a  fettle- 
Bent.  Z147 

A  certificate-mam  may  be  fent  back 
though  there  is  a  miftake  in  the  name 
•f  the  pari(h  to  which  the  certificate 
isaddrefiTed.  1163 

The  fon  of  a  certificate-man  gains  no 
'  iettlement  by  a  hiring  and  fervice. 

1165 

A  certificate-man  gains  a  iettlement  by 
purchafe.  1 193 

A  oertificate-man  moil  be  fworn  into  an 
office,  elfe  he  gains  no  iettlement  by 
«iecntbgit«  1 199 

Inhabttaney  and  Bmh. 

A  married  woman  gains  no  fettlement 
by  living  with  an  adulterer.  5 1 

Not  guned  by  a  fea-boy  who  lies  on 
board.  60 

A  ftall  no  inhabitancy.  5 1 

The  fettlement  of  the  ion  follows  the 
iettlement  of  the  father  fo  long  only 
as  he  continoes  part  of  his  family. 

438 

A  perfon  irremovable  needed  not  give 
notice  before  $^^fr.^ M.        470 

The  forty  days  inhabitation  of  an  ap- 
prentice need  not  be  all  together.  579 

Children  born  where  the  father  is  not 
fettled,  may  be  fent  to  his  fettlement 
after  his  death.  580 

If  a  fon  grown  up  does  not  remove  with 
bis  father,  he  gains  no  fettlement  in 
the  laft  place  his  father  lived.         83 1 

There  cannot  be  a  fettlement  by  con- 
AruAive  notice.  853 

Annual  Offices  and  Taxes* 

Office  of  colledlor  of  a  revenue  gives  a 
fettlement.  411 

Executing  the  office  of  tithingman  gains 
a  fettlement.  .144 

Paying  to  the  poor  gives  no  fettlement 
if  not  rated.  1023 

QHiciatingas  fchool-mader  and  receiving 
10/.  per  ann.  does  not  gain  a  fettle- 
ment. 1225 


Tenements  and  Pwrcbdfeu 

G^ned  by  taking  an  intire  tenement 
though  in  t^o  parifhes.  Pa^  57 

By  two  tenements  in  the  iame  pariih. 

Md. 

Obuining  a  term  by  ad  of  law,  tboogh 
of  fmall   value,  gains  a  fettlement* 

97 
A  perfon  fettled  in  A,  has  an  eftate  de- 

fcended  to  him  in  B.  he  cannot  be 

fent  thither.  476 

A  leafe  at  will  gains  a  fettlement.     50a 

An  intire  tenement  of  10/.  per  ammnm^ 
though  it  lies  in  two  pariihes,  gives  a 
fettlement  in  that  where  the  party 
lives.  '  529 

Renting  a  coney  warren  is  a  fettlement. 

678 

Renting  above  xoL  per  annum  in  two 
pariffies  b  a  fettlement  where  he  lives. 

849 

Renting  the  paHure  of  land  is  no  fettle- 
mcnt,  874 

Prifoner  gains  a  fettlement  by  renting 
10/.  a  year.  924 

A  man  cannot  be  removed  from  liis  farm. 

983 

Though  part  of  the  purchafe  money  is 
advanced  by  another,  yet  if  there  is 
no  fraud  a  fettlement  may  be  gained. 

1014 

Renting  a  wind -mill  is  a  fettlement. 

1077 

A  fettlement  is  gained  by  living  on  his 
own  eftate,  and  remains  after  the  eftate 
is  fold.  II 16 

Agreement  at  10  A  a  year«  the  land- 
lord to  make  improvements,  00  fet- 
tlement ttnleis  the  improvemeota  are 
made.  1127 

The  court  will  prefume  a  leaie  to  be  by 
deed.  5J5 

Allowing  a  debt  in  a  porchafe,  is  a  good 
purchafe  of  30/.  value,  to  make  a 
iettlement.  1 16a 

Jfprenticejhlf. 

A.  IS  boqnd  to  B.  but  ienret  C.  his  Iet- 
tlement is  ia  C*%  pariih«  xo»  5  54 

The 
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The  bankroptcy  of  the  malUr  does  not 
diflblve  the  apprenticefliip.    Page  58s 

Apprentice  is  fettled  where  he  lies.     594 

Where  the  daty  on  apprentices  is  not 
paid,  the  apprentice  gains  no  fettle- 
men  t.  903 

Apprentice  hired  out  by  the  mafter 
^ains  a  iettlement  where  the  fervice 
u  performed.  loei 

An  apprentice  bound  for  four  years  only, 
gains  a  fettlement.  1066 

Apprentice  tamed  over  by  his  mafter's 
widow  gaioa  a  fetUement  with  the  new 
ma^er.  1115 

Hiring  and  Service* 

Sereral  hirings  for  eleven  months  each 
and  forvice,  gain  no  fettlement.      83 

A  hiring  and  fervice  for  a  year  wanting  a 
week,  infntBcient.  143 

Going  away  twelve  days  before  the  end 
of    the  year  prevents  a  fettlement. 

1022 

A  farmer  makes  over  his  ftock  and  fcr- 
vants  to  another,  this  does  not  hinder 
the  fervant  from  gaining  a  feulement. 

90 

Sickoefs  or  abfence  for  reafonable  caufe 
does  not  prevent  a  fettlement.        423 

The  fervant  of  a  viiitor  gains  a  fettle- 
ment. 5  24 

Taming  the  fervant  oat  of  doors  before 
the  end  of  the  year  does  not  prevent 
the  fettlement.  526 

Hired  iervant  is  fettled  where  the  fervice 
is.  528, 794 

A  fervant  before  3  (^  4  ^.  &  3/.  need 
not  be  hired  for  forty  days.  7^6 

Service  for  a  year  on  different  hirings  for 
a  year,  a  good  fettlement.  878 

Hiring  at  yearly  wages  for  a  quarter,  and 
if  the  parties  like,  to  continue  a  year, 
fufficientfor  a  fettlement.  950 

Hiring  for  a  year  and  to  be  paid  accord- 
ing to  the  quantity  of  work,  gains 
a  fettlement.  1139 

Serving  out  the  year  with  an  executor 
in  another  parifh  is  a  fettlement  there. 

1164 

Agreement  to  part  on  a  month's  notice 
does  not  reduce  it  under  a  hiring  for  a 
year.  1182 


Abfence  of  fervant  by  the  mafter's  per* 

mi£on  does  not  prevent  n  fettlement. 

Page  1 207 

Servant  going  to  fea  with  his  mafter^a 
leave,  and  finding  another  to  do  hin 
work,  is  fettled.  I13S 

Servant  removing  with  his  mafter  in  the 
fecond  year  gains  a  fettlement  thougli 
there  was  no  new  hiring*  124^ 

Rate  may  be  made  to  reimbnrfe  diargen 

Objedions  to  orders  removed  muft  be 
argued  before  they  are  filed.         1 261 

Ceriietari  to  remove  an  order  of  the 
commiiEoners  for  the  removal  of 
their  clerk,  held  to  be  due  of  right. 

609 

iktKtfff.    $€e  Sail,  C((8pe«  jfttih 

The  owner  who  has  let  his  (hip  to  an* 
other  is  ftill  liable  for  a  lofs  of  gold 
fent  by  theftiip.  1251 

For  repairs,  &c.  done  to  a  fhip,  the 
mailer  or  owners  are  liable,  at  the 
eledion  of  the  tradefraan.  816 

ifefmone.    See  KeQunattoa. 

ifemticglerf. 

If  one  fmuggler  has  no  arms,  he  is  not 
within  the  ftatute,  though  the  others 
have.  1166 

jbolbitt* 

A  f^rfon  lifted  and  qualifying  himfelf, 
fhall  be  taken  to  be  doiog  duty,  end 
muft  be  difeharged  upon  common 
bail.  z 

A  gunner  is  a  common  foldier,  and  to 
be  difcharged  upon  common  baiL      7 
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ti  any  intereft  was  paid  upon  an  old 
bond  after  the  day,  ic  muit  be  a  plea 
lipon  the  flatote.  Page  652 

i^cffic  performance.    ' 

Specific  performance  decreed,  where  the 
party  infifled  to  forfeit  the  penalty. 

533 
See  9steement 

ibtampa. 

A  dt/htngas  ftamped  before  the  exception 
taken,  though  not  flatnped  at  the  time 
of  the  trialj  held  good.  575 

A  deed  is  good  though  executed  before 
ftamped.  624 

How  to  authenticate  an  admiflion  that  is 
not  (lamped  at  the  time,  716 

Judgment  granted  on  the  firft  motion 
for  the  penalty  of  not  filing  common 
bail.  737 

Statute. 

Promife  of  marriage  not  within  the 
(latute  of  frauds.  34 

"What  writing  is  nece/Tary  to  bring  a 
cafe  out  of  theilatuteof  frauds.    236 

Conftrudtion  of  the  flatute  for  the  pi- 
loting  of  (hips.  249 

Statutes  made  pro  bom  pMtltc»,  to  be  ex- 
pounded foas  to  attain  their  end.  253, 

258 

A  copy  of  datntes  examined  with  the 
parliament  roll  preferred.  446 

What  ads  of  parliament  bind  the  crown, 
though  not  named.  516 

If  no  indi£tment  is  directed  by  a  (latute, 
a  penalty  to  the  king  mud  be  fued  for 
as  a  debt.       ^  828 

Ortiorariei  relating  to  the  highways  arc 
taken  away  by  3  b^  4  IT.  eJ*  M. 
though  to  remove  orders  made  on  a 
fubfequent  law.  944 

7  bough  the  time  in  a  temporary  law 
is    expired,  yet  if  it  be  continued. 


fadls  may  be  faid  to  be  done  by  virtrre 
of  the  fird  law.  Page  1  o65 

The  daiute  xi  Jac,  i.  for  filing  affi- 
davits in  popular  aflions*  does  not 
extend  to  fubfequent  penal  datutes. 

1081 

The  datute  21  Jac,  i.  docs  not  give  « 
new  jurifdidion  to  the  affifes  or  fe/l 
fions.  1103 

fttt{t0.   Sec  iDcdaratfonc.  fdlcaDing. 

AttntiarB  ant)  t^olt'Da^s. 

Sunriay  reckoned  in  the  rules  to  plead .  85 
A  writ  of  inquiry  cannot  be  executed 

on  a  Sunday,  387 

And  the  court  is  bound  to  look  into  the 

almanack  and  take  notice  of  it  though 

not  fpecially  afligned  for  error*  387 
Selling  meat  on  a  Sunday ,  no  offence  at 

common  law.  70a 

jbuttti  of  {S^ace. 

A  fa£l  committed  before  the  a£l  of  grace 
may  be  a  ground  for  articles  ot  the 
peace.  .475 

Mandnmtis  to  take  fccnrity  on  articles  of 
the  peace.  835 

The  court  will  not  inquire  into  the 
truth  of  articles  of  the  peace.       1  202 

But  they  will  review  them  after  fecui  ity 
has  been  ordered  upon  them,  and  hear 
any  objcdlion  that  appears  upon  their 
face.  1 202 

Hu(band  may  fwear  the  peace  againd 
his  wife.  1207 

How  to  take  fecurity  of  the  peace^  where 
a  marriage  is  difputed.  1231 

The  court  will  not  require  one  pardoned 
on  an  iiididment  for  murder  previous 
to  conviction  to  find  fureties  for  his 
good  behaviour,  unlefs  he  appears  to 
be  a  perfon  of  ill  fame.  1 203 

jburrcntftr. 

Conditional  furrender  of  a  prebendary's 
Jeafe,    good  to .  warrant  a  renewal. 

•  12CX 

See  ISecotere. 


INDEX. 


In  a  con  virion  the  particular  oaths  muft 
be  fet  forth,  and  the  degree  of  the 
defendant  if  the  higher  penalty  is  in- 
flided.  Pmgt  497,  686 


Can. 

^  EN  A  NT  in  tail  of  a  truft  may 
bind  his  heir  by  articles^  in  equi- 
ty. 60a 

Va;re0. 

An  excifeniaii  is  to  be  taxed  in  the  di- 
viiion  where  he  iives.  4 1 7 

The  tenant  fhali  not  dedud.  land  tax  to 
the  improved  value  in  account  with 
his  landlord.  1191 

See  Cii(tomi9,  IDebt  to  tt)e  fifns» 
IBentis. 

tenant.  SeeCa]te0. 


tenant  rfsbt* 
The  nature  of  that  holding. 

Vender. 


654 


Tender  may  be  pleaded  to  a  quantum 
meruit*  576 

On  tender  pleaded,  the  money  mud  be 
paid  into  court,  or  the  plaintiff  /hall 
take  judgment.  638 

A   tender  of  more  than  due  is  good. 

916 

Money  brought  in  on  pleading  a  tender 
cannot  be  taken  cue  by  the  defendant, 
though  he  has  a  veruid,  imzj 

Special  memorandum  ordered,  to  give  the 
defendant  opportunity  of  pleading  a 
tender.  638 

On  a  covenant  to  do  an  adb,  the  other 
party  paying  fo  much  money,  a  ten- 
der of  the  money  need  not  be  alleged. 

458 
Vol.  II. 


Tender  of  flock,    how  to    be  proved. 

Page  504 

What  a  tender  of  ftock.  533 

If  a  tender  of  ilock  mull  be  on  the  very 
day.  579 

The  tender  of  flock  muft  be  at  the  lafl 
part  of  the  day  that  it  can  be  accept- 
ed. 777 

In  tender  of  flock,  the  ufual  hours  of 
transferring  mufl  be  fet  forth.        832 

Introduction  of  paying  money  into 
court.  787 

Bringing  money  into  court,  refufed  ta 
debt.  8.;o 

No  bringing  goods  into  court  in  trover, 

822,  1191 

In  trover  for  money,  leave  given  to 
bring  it  into  court.  142 

Money  may  be  brought  into  court  at  the 
fuit  of  an  executor.  796 

hi  action  for  immoderate  riding,  cannot 
bring  money  into  court.  787 

In  adion  for  dilapidations  money  can- 
not be  paid  into  court.  906 

Penalty  of  a  penal  flatute  brought  into 
court.  1 2 17 

If  the  cofls  are  not  paid  on  bringing 
money  into  court,  the  plaintifl^  mull 
go  on,  and  cannot  have  an  attach- 
ment. 1220 

In  debt  upon  bond  conditioned  for  pay- 
ment of  money  by  inflalments,  the 
payments  due  can  not  be  brought 
into  court  upon  the  flatute  4  Anm. 
c,  16.  515 

Debt  on  bond  flayed  on  bringing  into 
court  the  inUalments  in  arrear.      814 

Money  due  by  thfe  hrfl  inltallment  may 
be  brought  in,  but  not  to  itay  the 
plaintiff  from  figning  his  judgment. 

957 
Amends  not   pleadable  to  trefpafs  for 

taking  goods.  549 

Principal  and  incerefl,  i^c,  brought  into 

court  on  ejectment  upon  a  mortgage. 

4«3 
Proceedings  in  eje6lment  flaid  on  bring- 
ing arrears  of  rent  into  court.         900 
Proceedings  on  a  moitgage  maybe  fl^id, 
without  payment  of  a  bond.         1 107 


3C 


I     W     D     E     K. 


Cerm. 

The  term    in  which  bail  is  put  in  reck- 
'     oned   one  of  the  tivo  terms  in  which 
plain tifF  mud  declare.  P^gf^^i 

SeeiS^otice. 

In  contrails  for  flock  the  computation 
mud  be  by  lunar  moDth$.  445 

|5ee  ]DaH0  ant)  tf mc0. 

Ctti)C8. 

The  parfon  is  not  obliged  to  take  tithe 
of  grafs  the  day  it  is  cut,  but  may  let 
it  lie  long  enough  to  make  it  into  hay. 

MS 


Coll. 

Toll  is  not  incident  to  a  fair. 
CtaDe0. 


1171 


}nd lament  for  ufia^  a  trade  ufed  In  Great 
Britain  at  the  tjmc  of  the  darutc  5 
Eliz,  quafhcd.  552,  788 

Debt  upon  a  bond  to  j^.  conditioned  that 
in  confideration  of  her  teaching  B,  a 
trade  that  B,  (hall  not  after  leaving 
her  fervice  either  by  berfclf  or  apy 
perfon  for  her  ufc,  carry  on  or  indruft 
any  other  in  that  trade  within  half  a 
mile  of  A*s,  now  dwelling  houfe,  or 
pf  any  other  houfe  thai  ihe,  her  exe- 
cutor or  adminiilrator:>  (hall  remove 
to,  is  good  where  the  breach  ?iligned 
is  for  inflrufling  J9^s  hulband  in  that 
trade  wiihia  bait  a  mile  of  J^s  then 
Juiufe.  739 

?Cral)crfe. 

In  an  a6lion  upon  a  bail-bond  the  arreft 
is  not  travej  fable.  444 

Traverfe  of  a  feifm  in  fee  is  ill  where  a 
Icfs  edate  would  be  fufhcient.  8 1 8 

"Where  I  confefs  «nd  avoid  I  ought  not  to 
tfayerl^i  it  m^y  be  paiTcd  over  aD4 


iffuc  taken  on  the  avoidance.       Pagi 

837 
The  traverfe  of  an   inquifition  for  the 
King  is  to   be  coniidered  as  a  defen- 
dant, and  the   profecutor   may  carry 
down  the  record.  1 208 

Trefpafs  does  not  lie  for  taking  an  ex- 
ceffive  diftrefs.  851 

In  trefpafs  and  falfe  imprifonment  de- 
fendant juftifies  under  a  procefs  qu/g 
eft  eadem^  t^c,  and  tra^verjes  leivg  guil- 
ij  aliter,  ^c.  It  is  an  unnecelTary  tra- 
verfe, and  ill  upon  fpeci^l  demurrer. 

In  a   proceeding   by  extent,    tefieJ  the 
6th  yw/v  again  ft  the  furecy  by  bond,  of 
a   debtor   of  the   crown,    defendant 
claims  property  in  the  ^^^^.■  ami effe^s^ 
feized   under  an   inquifition  to  make 
out  uhich   he    pleads.    That  the  fiat 
for  the  extent  was  granted  the  5th  of 
OSlobc^^  that  the  extent   in  reality  \(~ 
fued  on  that  day,  that  the  furety  had 
committed    an  <id  of  bankruptcy  on 
the  3d  of  O^ohei ,  that  a  commiffion 
i/Tued  ^igainll  him,  te/itii  that  day,  and 
that  a  prov  fional  alignment  was  made 
to  defendant,  upon  4th  O^.ber,  of  all 
his  goods,    debts,  ^c.     He  then  tra- 
veries  that  at  the  time  of  the  inquifi- 
tion the  perfons   therein  named  were 
debtors  to  the  furety,  or  that  he  was 
entitled  to  the  goods  mentioned  there- 
in.— This  traverfe  is  neither  immate- 
rial   nor  double,  and  was  held  good 
on  fpeciai  demurrer.  749 

Covenant  for  rent  as  aflignee  of  leflbr, 
who  was  feifed  in  fee,  plea  that  leflbr 
conveyed  away  the  fee  before  he  made 
the  leafe,  with  a  traverfe,  that  he  was 
afterwards  feifed  in  fee,  this  is  too 
general  and  ill,  as  it  ties  up  plairtiiF 
to  prove  the  eftate  alledged  in  the 
declaration,  when  any  other  would  do. 

817 

Creafon. 

One  apprehended  by  an  officer  may  fur- 
render  within  the  year  in  order  to  re- 
verfe  an  outlawry.  824 

Commitment  for  (reafono^ay  be  general, 

Prifoncf 


1     N     D      E      X^ 


Prlfoiier  committed  for  hi^h  treafon 
bailed.  4 

Crefpafg. 

Lies  for  an  accidental  hurt.  596 

Damage  done  by  goods  thrown  down 
and  cafually  blown  by  the  wind,  not 
indidable.  190 

Adtions  of  trcfpafs  againll  different  de- 
fendants are  not  to  be  joined  by  the 
court.  42(5 

Where  the  a6l  is  lawful,  as  the  fixing 
a  fpout,  and  the  confequence  injuri- 
ous, the  remedy  is  by  cafe  and  not 
trefpafs.  634 

Taking  bona  et  cat  alia  is  too  general  in 
trcfpafs.  637 

Necnon  tie  eo  quod  after  a  ^uod  cunty  is  a 
pofitivc  charge.  681 

Laying  hold  of  a  horfe,  no  trefpafs  with- 
out particular  damage.  872 

Lies  for  fetting  the  end  of  a  bridge  on 
the  plaintiff's  foil,  through  a  highway. 

1004 

Lies  for  ere£ling  a  (lall  in  a  market  with- 
out agreeing  for  the  itallage.      ,1238 

Giii  er  of  culloms  liable  in  trefpafs  for 
wrong  feifure,  notwithHanding  pro- 
bable caufe.  820 

One  partner  brings  trefpafs  without  his 
companion,  it  mud  be  pleaded  in 
abatement.  ib. 

In  ufum /uum  proprium  convert erunt  \%  not 
ill  in  trefpafs  againff  baron  and  feme. 

Declaration  in  trefpafs  beginning  with 
y«o</r^w,  amended.  1162 

In  trefpals  Jbr  putting  difeafed  cattle 
into  the  elofe,  lull  colts  though  under 
40  X.  dam?»ges.  192 

The  plaintiff  Ihall  have  full  coils,  in  tref- 
pafs for  confumingprovifions.       1 1 30 

Full  cofls  on  an  \ii\xc  extra  *uiavt,      1 168 

PrOvefs  upon  an  erroneous  judgment 
will  ju:lify  the  party  and  the  officer, 
upon  an  irregular  judgment  the  of- 
ficer only.  509 

Ollicers  joining  in  plea  with  a  party  who 

is  not  jullifiable,  diall  fail.  509 

I       Where  the  party  and  the  officer  join  in 

a  j  unification  which  i»ill  as  to  one  of 


them,  judgment  (hall  be  againft  both. 
Pa^iiiS^ 

A  j unification  under  a  returnable  pro- 
cefs  is  ill,  without  fhewing  a  return  of 
it.      '  1 1 84 

In  trefpafs  the  plaintiff  need  only  falfify 
the  defendant's  title.  1238 

Amends  not  pleadable  to  trefpafs  for  tak- 
ing goods.  .549 

In  eje^ment  the  plaintiff  has  his  elec-> 
tion  to  pay  cods  to  which  defendant  he 
pleafes.  516 

Damages  fevered  in  trefpafs.  1140 

Crial. 

Attorney  or  not,  to  be  tried  by  the  re- 
cord. 76,  sj* 

Seizing  a  houfe  in  the  Eafi  Indies  is  noc 
triable  here.  646 

Where  a  deed  comes  in  by  incident, 
the  Admiralty  may  trywhetherit  was 
fraudulent.  761 

Where  either  party  will  fugged  any' 
thing  relating  to  the  venire^  a  copy 
mud  be  given  to  the  other  fide.      23$ 

Defendant  pays  cods  for  not  trying  by 
pro*vifo,  79y 

Counfel  allowed  in  a  capital  cafe  on  a 
collateral  iffue.  825 

In  capital  cafes  the  prifoner  mad  be  at 
the  bar  when  the  day  of  his  trial  is 
appointed.  8  26 

If  a  defendant  in  the  crown  office  car- 
ries down  the  record,  and  it  is  made 
a  remantt  for  the  profccutor's  not 
praying  a  talti^  the  recognizance  is 
faved.  937 

In  what  cafes  the  King  may  withdraw 
a  juror.  984 

There  mud  be  a  rule  before  any  trial  by 


provi/o. 


1055 


Cods  of  a  fpectal  jury  (except  driking) 

allowed  on  3  Geo.  z,  c.  25.  1080 

Since    the  jury   ad,    the  *venire  facias 

mud    be   de  corpore  comitahs   in    the 

adlions  excepted  by   the  ;a6t  for  the 

amendment  of  the  law.  1085 

Though  defendants   who  plead  to  liiue 

are  acquitted,  yet  damages  may  be  af- 

ffffed  againd  detauicers.  1 108 

I  If  it  appears  no  ifi'ue  is  joined,  the  jury 

'      mud  be  difmiffeJ.      1 1 17  et  vide  307 

3  C  2  Caibs 


INDEX. 


Cafes  of  trial  in  a  wrong  county  aided 
by  ftatutc.  ^  Page  418 

Where  there  are  iiTaes  in  fad):  and  in 
law,  the  plaintifF  may  wai^^e  the  ilTues 
in  fa£t,  and  take  out  an  inquiry  upon 
the  demurrer.  532 

Trial  at  bar  granted  for  the  importance 
of  the  consequence.  5  2 

Trial  at  bar  grantabie  where  the  whole 
eftate  in  demand  is  of  value,  though 
again  ft  feveral  defendants.  479 

Trial  at  bar  ordered  in  a  mifdemeanor. 

644 

Y\o  rule  for  trial  at  bar  before  iflue  join- 
ed. 696 

Crown  not  in  titled  to  a  trial  at  bar  of 
cpurfe  where  there  is  a  profecutor. 

816 

Otherwife  where  it  is.  ibid. 

In  a  capital  cafe  the  court  will  not  ap- 
point JL  trial  at  bar  until  the  defendant 
is  prefent.  826 

No  trial  at  bar  in  a  caufe  arifing  in  Lon- 
don.  856 

Attachment  againft  a  witnefs  for  not  at- 
tending a  trial.  810 

Verdid  not  to  be  fet  afide  for  fmallnefs 
of  damages.  940 

Writ  of  inquiry  awarded  for  a  defendant 
to  fupply  non-aiTeiTment  of  damages. 

1021 

Where  the  jury  drew  lots,  the  court 
fet  afide  the  verdidi,  though  accord- 
ing to  evidence.  642 

Defiring  a  juror  to  appear,  no  caufe  for 
fetting  afide  the  vcrdidl.  643 

Where  on  trying  a  traverfe  on  a  return 
no  damages  are  given,  this  cannot  be 
fupplied  by  writ  of  inquiry.  1052 

Venire  facias  dt  novo  awarded  for  the 
omiffion  of  afiefiing  damages  on  trial 
of  a  traverfe  of  the  return  to  a  manda- 
mus.  ^053 

In  debc  for  felliog  wine  by  retail  a  *uemre 
de  no*vo  awarded,  it  not  being  found 
that  the  dozen  quart  bottles  in  which 
it  was  fold  were  retail  meafure.    1125 

There  can  no  ^venire  facias  de  ttovo  be 
awarded  on  a  writ  of  error.         1055 

In  what  cafes  a  ^tmre  facias  de  mvo  may 
be  awarded.  S$j 


New  trial  not  granted  after  verdidl  for 
the  defendant  in  information  of  ^0 
TMarranto.  P*^g^  'OI 

New  trial  granted  after  a  trial  at  bar. 

.,       .  -     584 

No  new  trial  where  party  might  have 
had  evidence  on  the  fir(l  trial.         69 1 

New  trial  cannot  be  had  a  fecond  time 
for  excefiive  damages.  692 

No  new  trial  where  one  of  the  defen- 
dants is  rightly  acquitted.  8 1 4 

No  new  trial  in  a  qui  tarn  after  verdidt 
prodef,  899 

Defendant  convifl  of  forgery  muft  ap- 
pear peribnally  when  he  moves  for  a 
new  trial.  968 

Information  in  nature  of  a  quo  warranto 
verdid  for  the  defendant,  no  new 
trial  to  be  granted  after  four  years 
acquiefcence.  995 

No  new  trial  for  fmallnefs  of  damages. 

1051 

No  new  trial  can  be  moved  for  on  the 
crown  fide  after  the  figning  an  inter- 
locutory judgment.  1  loa 

New  trials  may  be  had  in  ejedlment, 
and  after  a  trial  at  bar.  1 1 05 

New  trial  denied,  where  the  jury  find  a 
matter  left  to  them  againft  the  flrength 
of  the  evidence.  1105 

No  new  trial  where  there  is  evidence  on 
both  fides.  1 1 42 

Inferior  courts  cannot  grant  a  new  trial. 

New  trial  not  grantabie  to  a  plain tiif 
on  a  penal  ftatute.  1238 

See  Damages,  Unquivt*  i&otice, 
tOenue,  mitnt(0. 

Vtobet. 

Goods  taken  in  the  owner's  life-time  and 
ufed  after  his  deceafe,  are  converted  ia 
his  life-time.  60 

Removing  goods  whereby  they  arc  loft, 
though  a  trefpafs,  will  not  maintaia 
trover.  1 28 

[n  trover  for  money  leave  given  to  bring 
it  into  court.  142 

Finder  of  a  jewel  may  maintain  trover. 

Taking 


INDEX. 


Taking  part  and  fpoiHng  the  reft  is  a 
converfioh  of  the  whole.        Page  576 

A  piece  of  tepee  well  in  trover.  738 

Parcelia/cgeftrium,  involMcrorum  etfunium^ 
Anglict^  ^c.  fufficient  in  trover.    809 

Trover  Jt  50  pedis  matetut  quadratity 
Anglict  timber,  fufficient.  8 1  o 

Trover  lies  againft  a  cuAom  hoafe  officer 
for  feusing  and  carrying  away  goods 
for  non-payment  of  duty,  if  they  are 
not  liable  to  pay  it.  943 

Trover  for  a  parcel  of  diamonds,      827 

Trover  lies  againft  taker  in  execution  of 
bankrupt's,  goods*  without  joining 
the  officer.  996 

A  recovery  in  trover  vefts  the  property  in 
defendant.  1078 

Defendant  in  trover  can  not  jullify  the 
detaining  goods  for  money  laid  out 
upon  them  without  authority.        65 1 

But  it  may  be  deducted  in  damages. 

ibid. 

See  CenDet,  iBanbrnpt. 

Cntit.   Seetnfes. 


APerfon  mufl  be  idle  as  well  as  dif- 
orderly  to  be  committed  for  a  va- 
grant. 1 103 
Child  of  two  years  old  cannot  be  a  va- 
grant. 631 
Jullices  have   power  to  commit  tb  hard 
labour  idle    and   diforderly   perfons. 

882 

Vagrant   money    ought    to    be    raifed 

•quarterly,  but  a  previous  prefentment 

of  the  grand  jury  ii  not  neceffary. 

J02S 

Variance. 

In  fettiag  forth  a  writing,  more  ma- 
terial than  in  a  name,  idc,  231 

Variance  in  the  Chrifiian  name  of  an 
Earl  immaterial.  316 

Segrave  and  Scagiavi  no  variaace  upon 
nul  tiel  record.  889 

Cujujdam  promijfionisf  ZVk^fefdralium  pro- 
mijpottum,  a  material  variance.        892 


Variance  by  omiflion  of  a  name  in  « 
warrant  fapplied  by  the  writ.    Page 

Judgment  againft  the  inhabitants  of  part 
of  three  pariQies,  and  a  writ  of  error 
of  a  judgment  againfl  the  inhabitants 
of  the  three  pariflies»  quafhed.     1 1 10 

If  the  record  oi  nifi prius  agrees  with  the 
declaration  delivered,  a  variation  ia 
the  iiTue  delivered  is  not  material. 

1131 

A  flight  variance  fatal  in  the  name  of  a 
corporation.  787 

Variance  of  the  fum  in  a  judgment  ia 
not  cured  by  a  remittit.  1171 

tKenue. 

Actions  maintainable  for  cau(es  arifing 
beyond  the  Teas.  614 

Seizing  a  houfe  in  the  Eafi*Indies  not 
triable  here.  646 

If  the  defendant  has  eight  days  in  the 
term  the  declaration  is  delivered,  he 
can  not  move  to  change  the  venue  the 
next  term.  2 1 1 

Rule  to  change  the  venue  mufl  be  moved 
for  before  plea,  and  motion  to  dis- 
charge the  rule  mull  be  made  before 
replication.  858 

On  2LfcirefaciMs  by  baron  and  ferae  upoit 
a  judgment  recovered  by  i)\efeme  dun$ 
JoJa,  the  plaintiffs  need  not  alledge 
their  marriage  with  a  venue.  775 

Plaintiff  may  amend  in  the  venue.  11 62^ 

i2oa 

Fenue  not  to  be  changed  in  debt.       878 

Debt  for  rent  may  be  laid  where  the  deed 
was  made,  or  the  land  lies.  776 

Information  not  amendable  in  the  venue. 

911 

Fenue  not  changed  to  lofe   an   affifes. 

1160 

f^enue  not  to  be  changed  into  a  county 
paladne,  nor  iti/iand.  mag,  807 

Venue  of  a  caufe  arifing  in  If^ales  can- 
not be  changed  from  one  Eijgljb  coun« 
ty  to  another.  1258 

Veriue  changed  from  Louden  to  Carmar^ 
then,  1 270 

Fenue  not  to  be  changed  into  a  third 
ccuncy  withcur  conieot.  1216 

Changed 
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Change^rom  London  to  lAiddUfsx,  Pa^e 

Pagi%Sl 

Changed  from  Fwle  to  Hampjhire,  the 
corporation  being  interefted.  874 

Where  an  attorney  is  defendant  he  may 
change  the  venue  into  MiddUfix.    1 049 

Attorney  cannot  change  the  venut  co 
Middle/ex  where  there  is  another  de- 
fendant joined.  620 

fiarriller  may  lay  the  venue  in  Middlefex, 

822 

Sheriff  may  aflign  a  bail  bond  out  of  the 
county^  and  the  aflion  may  be  brought 
where  the  affignmcnt  was.  727 

Adion  a^airift  a  con  liable,  not  confined 
to  the  proper  county,  where  he  does 
not  adl  in  execution  of  his  oiHce.    446 

Sj^,  Whether  a  venue  de  uanw  (hall  be 

.  awarded  for  uncertainty  in  the  verdift 

in  a  capital  cafe.  887 

Informal  iffiie  cured  by  a  verdidl.       973 

In  debt  on  a  covenant  to  pay  money, 
the  verdid  muft  go  to  every  part  of  the 
demand.  1089 

Special  verdidl  finding  that  a  bankrupt 
bought  and  ibid  great  quantities, 
faulty  for  the  uncertainty.  514 

Verdid  finding  the  eledivn  of  a  corpo- 
rate officer,  and  that  he  had  not  taken 
the  facrament  within  a  year ;  finds  a 
good  eledion,  without  'a  negative 
finding  that  there  was  no  profecution. 

A  recovery  without  feifin  is  imperfeftly 
found,  and  no  <venii'e facias  denovo  fhall 
go.  ^  1185 

Where  the  plain tiiPs  caufe  of  adbion  is 
confefTed,  and  the  parties  afterwards 
go  to  iflue,  which  is  found  pro  drf.  the 
verdid  fhall  be  fet  afide  and  an  in- 
quiry awarded.  873 

Aflets  on  a  fpecial  verdid  fevered  by  the 
court.  1036 

Intire  damages  in  verdids  fevered  by 
the  court.  1038 

Poftea  amended  by    the  judge's  notes. 

1197 

Special  verdidl  amended  by  affidavit  of 
the  evidenwe.  514. 


On  arguing  a  fpecial  verdift  in  a  criiAi-* 
nal  cafe,  defendant  need  not  be  pre- 
fent  in  court.  Page%j^\y  1227 

Special  verdid  finding  nothing  as  to 
one  of  the  offences,  is  an  acquittal  of 
that  offence.  849 

When  on  arguing  a  fpecial  verdidi  for 
a  capital  offence,  it  appears  the  de- 
fendants are  guilty  of  a  lefs  crime, 
the  court   will   not   difcharge   them. 

1019 

Verdld  fet  afide,  becaufethe  jury  drew 
lots.  642 

A  verdi£l  muft  find  as  to  the  whole  de- 
mand. 1089 

See  JDamase03  Cmi« 

The  right  of  adjourning  a  vellry  is  in 

the  parifh  at  large.  1045 

A  feledt  veftry,  legal.  728 

mme. 

Two  houfes  in  an  extra  parochial  place 

are  not  enough  to  denominate  a  vilU. 

1004,   1071 

Qlt(Ito^ 

Offences  againft  the  private  ftatutes  of  a 
college  are  not  pardoned  by  the  act  of 
grace.  912 

The  vifitor  may  punifh  one  man  for  an 
adl  done  by  him  jointly  with  others, 

9>3 

The  appointment  of  a  bifhop  without  his 

Cbrifiian  name  to  be  vifitor,  extends 

to  his  fucceffors.  ib. 

The  vifitor  in  his  citation  mufl  purfue 

his  authority.  ib. 

^nfon. 

The  flatotc  itiv  union  of  churches  in 
Ireland  ^ots  not  auchorife  the  uniting 
a  church  that  is  full  co  vacate  one. 

5«7 

Of  the  effedl  of  the  union  of  parifhes  af- 
ter the  iiit  of  Londoum         •  925 

L'nioA 
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Union  of  a  prebend  in  Nomvicb  to  the 
^allcrfliip  of  Cafherine»haJL  Pagt  159 

tKotH  aim  SISottiable. 

Prerogative  probate   without  bona  nota^ 

^/7/Vz  only  voidable.  73 

Infants  contracting  marriage,  voidable. 

939 

tnCe0  anD  Cruftf . 

Infant  covenants  to  levy  a  fine,  he  may 
declare  other  ufes  when  of  age.       94 

A  fine  levied  to  the  tenant  of  the  practpi 
in  a  recovery,  (haH  be  intended  to  the 
ufe  of  the  con  ufce.  1 7 

Where  the  power  is  only  to  revoke,  no 
new  ufes  can  be  declared.  584. 

On  a  covenant  to  ftand  feifed  for  love 
and  affedtion,  one  named  in  the  deed 
may  aver  himfelf  a  relatic*..  934 

Confideration  of  affeftion  cannot  raife  a 
power  to  appoint  for  the  benefit  of  a 
ft  ranger.  935 

Lands  difcharged  of  a  truft  by  a  fale 
without  notice,  afTcdlcd  with  the  fame 
trud  on  their  coming  again  to  the 
hands  of  the  truftees.  243 

Qlfut^. 

Indiflment  lies  not  barely  for  a  corrupt 
agreement.  816 

Ufury  cannot  be  pleaded  to  fc  he  facias 
on  a  judgment.  1043 

But  it  may  be  got  at  by  motion  to  va- 
cate the  judgment.  ihiiL 

Difcounting  no:es  beyond  legal  intcrcft, 
held  ufurious.  1243 

Ufury  may  be  given  in  evidence  on  mn 
ajjampfit,  .^  498 

A  party  to  the  contrad  no  witnefs  to 
prove  re -payment.  633 


Ifdiaies. 

MURDERS  and  felonies  in  any 
part  of  Wales  may^be  tried  in  the 
next-  Englifii  co un  ty •  553 


Ctrtiorari  lies  to  Wales  on  iadi^lmeBti 
for  mifdemeanor.  Page  704 

Habeas  C9ypus  granted  of  courfe,  to  re*- 
move  a  prifoner  from  WaUi  to  an  £«- 
glijb  county.  94 j 

Prohibition  to  the  great  feffion,  to  ftay  a 
fuit  on  a  Jubpoena  lerved  out  of  the 
jurifdidion.  630 

<caatrant. 

Where  power  is  given  to  a  jufliee  to  com« 
mit,  in  default  of  diftrefs  ;  if  he  ftate 
in  his  warrant  that  //  is  certified  to  him 
by  the  conltabie  :hat  there  is  none^ 
the  commitment  is  good.  263 

Warrant  for  treafon  executed  in  court. 

In  what  cafes  a  warrant  is  a  juftificatioa 
to  a  conltabie.  711,  looa 

Warrant  of  3tto^net- 

Warrant  of  attorney  filed  of  any  term 
pendente  lite  is  fufficient.  516^  807 


Cdarrantt* 

A  man  offers  plate  to  fale  with  warranty, 
and  afterwards  fells  it  to  the  fame 
perfon  for  lef^  money,  the  warranty 
does  not  extend  to  this  fale.  4x4 

Where  the  owner  of  the  fee  with  a  term 
to  attend  the  inheritance  makes  an  in- 
compleat  devifw*  to  carry  the  inheri- 
tance, it  iliall  not  be  fet  up  in  e<^uity 
as  a  devife  of  the  term.  619 

After  probate  of  the  will  a  court  of 
equity  may  inquire  into  the  fairneft 
of  a  refiduary  devife  of  perfonal  eiUte. 

666 
Original  of  the  right  of  probate  of  wills. 

667 

Sealing  a  will  is  figning.  764 

Though  figning  in    the  devifor's  pre* 

fence  is  not  mentioned  in  the  attefta- 

tion,  yet  it  may  be  a  good  execution. 

1109 
Oat 
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Ooe  of  tbe  fnbfcribers  to  the  afteAatioa 
of  a  will  having  an  annuicy  devt(ed  to 
his  wift>  held  not  to  be  a  credible 
witnefs  within  the  flatute.       P.  1253 

Parol  evidence  not  admitted  to  determine 
the  conftrudion  of  a  will.  '  1  a 6 1 

See  l^^bate. 

COtnelLteence. 

The  felling  a  fingle  gallon  of  wine  by 
an  unlicenced  perfon,  ib  hit  own 
houfe,  and  which  is  drank  in  another, 
18  a  felling  by  retail,  under  1 2  Car.  2. 
r.  15.  718 

Selling  wine  in  bottles,  is  not  felling  by 
jretiul  meafure.  1 1 24 

CSIitncfiar. 

Kale  upon  a  witnefs  to  an  arbitration 
bond,  to  make  affidavit  of  the  execu- 
tion. I 

Where  the  bail  is  a  fubfcribing  witnefs 
he  (hall  be  obliged  to  tellify.  406 

Attachment  granted  againft  a  wiinefs 
for  not  attending  on  zfubpfena.      510 

A  witnefs  ought  to  have  reafonable  no- 
tice of  a  trial.  ibid. 

Attachment  againft  a  witnefs  for  not  at- 
tending a  trial.  810 

There  muil  be  perfonal  fcrvice  on  a  wit- 
nefs to  warrant  an  attachment.     1054 

No  attachment  againfl  a  witnefs,  unlefs 
reafonable  expences  were  tendered 
him.  1150 

Aiiorney  prefcnt  at  putting  in  an  anfwcr, 
not   obliged  to  give  evidence  of  it. 

1 122 

What  age  the  law  will  allow  an  infant  10 
be  witnefs  at.  700 

A  witnefs  to  a  deed  becoming  admini- 
itrator,  C^c.  his  hand  may  be  proved. 

34 
If  a  witnefs  becomes  intere'fted,  his  de* 

p^fition  taken  before  cannot  be  read. 

101 
Laying  a  wager  on  a  caufe  does  not  in- 

ca^'uvitate  for  a  witnefs.  652 

Party  whofc  deed  is   (org^^^  no  witnefs. 

Bankrupt  not  admitted  to  prove  his  own 
act  oi  bankiuptcy.  82 S 


If  the  witneft  to  a  deed  becomes  infa- 
mous, he  is  confidered  as  dead.  P.  83) 

Quaker  no  witnefs  in  an  appeal  of  mur- 
der. 856 

Affidavit  of  one  conviAed  of  forgtxy 
not  to  be  read  to  fupport  a  complaior. 

1148 

Party  fuppoied  to  be  defrauded^  allowed 
a  witnefs  in  perjury.  1229 

A  bond  proved  by  a  co-obligor.  35 

Vendor  witnefs  as  to  title,  where  no  co- 
venant for  warranty.  445 

Wife  of  procbein  amy  a  witnefs.  5  06 

Prcchein  amy  no  witnefs.  1 026 

Guardian  on  record  not  a  witnefs  t  506 

Proprietor  of  a  note  a  witnefs  on  an  in* 
dictment  for  tearing  it.  59^ 

Party  to  ufurious  contrad  cannot  be 
called  to  prove  payment.  633 

Giver  of  note  no  witnefs  on  indiflncient 
for  perjury  in  denying  an  agreement 
relating  to  it.  1043 

Tenant  in  pofieflion  no  witnefs  in  ejed- 
ment,  for  the  landlord,  as  being  liable 
for  the  mefne  profits.  632 

Defendant  in  ejedment  no  witnefs  on 
indidment  for  perjury  at  the   trial. 

1 104 

One  whofe  wife  has  an  annuity  devifcd 
for  her  feparate  ufe,  is  not  a  good 
witnefs  to  the  will.  1253 

Wife  of  a  party  admitted  to  prove  her 
hufband's  death.  568 

Wife  witnefs  againft  hulband,  on  indi^- 
ment  for  alTault  upon  herfelf.  633 

The  wife  of  one  defendant  cannot  be  a 
witnefs  for  the  other  on  an  indictment 
againft  two.  1099 

Creditor  of  bankrupt  no  witnefs  to 
prove  him  a  gamelter.  507 

A  creditor  allowed  to  prove  debtor  not 
it»titled  tt^his  difchargeon  the  mine 
aa.  650 

SherifPs  bailiff  no  witnefs  to  prove  at- 
tempt to  arreft.  650 

Lords  of  cuftomary  manors  difallowed  ;iS 
witnefs  to  eflablifh  a  right  in  a  lord  of 
another  manor.  658 

An  informer  intitled  to  part  of  the  pe- 
nalty is  no  witnefs.  316 

In  trefjpafs  for  beating  his  fervant,  the 
fervaat  not  admitted  a  witnefs.      4 1 4 

Servant 
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Servant  witnefs  in  an  adion  by  m after  for 
beating  him.  Fagc  595,  1054 

Apprentice  wicnefs  for  mailer  in  action 
per  qmd fervitium  amifit.  944 

In  an  action  again  ft  the  matter  for  the 
negligence  of  his  fervant,  the  fcrvant 
having  a  releafe  from  the  defendant  is 
competent.  1083 

A  failor  who  claims  wages,  no  witnefs 
concerning  the  lofs  of  the  ftiip.      414 

Original  debtor  taken  as  a  fer van t,  to 
prove  the  payment  by  another.      507 

Goldfmith's  fervant  who  overpays  mo- 
ney is  a  witnefs  in  a^ion  for  it  again. 

647 

He  that  apprehends  himfelf  intcrefted, 
though  not  ftricUy  {o,  is  no  witnefs. 

129 

The  party  who  excepts  to  a  witnefs  may 
call  him  afterwards.  4S0 

A  witnefs  admitted  where  remotely  in- 
terefted.  575 

^.  ftops  bonds  at  the  Southfea  houfe, 
and  gives  bond  to  indemnify  ;  he  is 
no  witnefs  to  prove  the  property  in  an 
adlion  againft  the  company's  fervant. 

575 

Where  there  are  two  qualifications  to  an 

eledion  of  an  rtficer/  he  who  has  bat 

one  only  may  be  a  witnefs.  5 S3 

Where  one  defendant  is  fined,  he  is  a 

witnefs  for  the  other.  633 

The  tenant  in  poftVuion  cannot  be  made 

.    a  witnefs  in  ejr^hnent.  632 

A  corporator  who  has   sflcd   under  the 

right     aim  U,  may  be  a  witnefs  to 

prove  the  ufage.  1069 

caomeit. 

A  woman  is  capable  of  being  a  fexton, 
and  of  voiing  in  cneeleflion.        1114 

A  baft^rd  i^  within  the  ftatute  of  P,  ^ 
M.  agdiuft  taking  away  young  women. 

I161 

Calling  1  juftice  of  peace  a  rogue,  (^c. 
indictable.  4^0 

Vol.  If. 


Words  of  a  jaftlce  not  fpoke  to  him,  not 
indidlable.  P^g*  i^S7 

Words  of  amagiftrate  where  adlionable. 

617 

He  it  a  rogue  of  a  juftice  of  peace,  ac- 
tionable. 1168 

Thief  of  tvtry  thing  a6lionable.         1 42 

You  are  a  rogue,  and  com  pounded  j  &r. 
of  a  tradefman,  actionable.  762 

You  did  (hut  up  my  fifter  and  murder 
her,  aftipnable.  1130 

Of  an  attorney,  he  is  a  rogue,  >ic.  he  it 
no  attorney,  adionable.  1138 

Cheating  rogue  not  actionable.         696 

He  has  received  forty  days  wages  for 
work  that  might  have  been  done  in 
ten  days,  and  is  a  rogue  for  his  pains, 
of  a  carpenter,  not  aClionable.      797 

You  cheated  J,  S,  and  ftood  bawd  to 
your  daughter,  b'r.   not  adionable. 

1 169 

Not  adlionable  to  fay  J,  has  had  the  pox. 

1189 

Rogue  not  aCtionable.  304 

Where  words  are  not  adionable  of  them- 
felves,  in  an  adlion  for  confequential 
damages  the  plaintiff  may  give  evi- 
dence of  particular  damages.         666 

Where  words  are  of  themfelves  a£Uon- 
able,  fm all  fpecial  damages  will  not 
carry  full  cofts.  936 

What  is  not  a  fpiritnal  defamation.   946 

Words  tantamount  to  whore  are  within 
the  cuftom  of  London,  47 1 ,  545 

Strumpet  tantamount  to  whore  in  London, 

555 

The  truth  of  words  cannot  be  given  in 
evidence  on  Not  guilty.  1 200 

The  principal  certainties  required  in 
them.  147 

Where  a  defeCl  in  an  original  is  cured  by 
pleading  over,  and  where  not.        155 

Wftere  variance  from  the  regifter,  and 
other  matters  of  abatement  muft  be 
pleaded.  157 

A  mandainus  may  be  returnable  the  fcur- 
teeiith  day  after  the  telle.  407 

Quaftiing  writs  is  not  ex  dthito  juliitiae. 

877 
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